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(EASTER  TERM  CONTINUED  FROM  VOL.  XYI.) 
The  QUEEN  v.  The  Dean  and  Chapter  of  ROCHESTER. 

King  Henij  VIII.  foanded  by  ohuier  the  Cathedral  Cbnroh  of  Rooheeter,  to  ooniiit  of  a  Deaa 
and  fix  Prebendajiei,  and  he  made  eertain  itatotei  for  their  govemment.  By  Statute  S6,  a 
meeter  waa  to  be  chosen  by  the  Dean  and  Chapter,  to  teaoh  eertain.  poot  boye  who,  by  the 
tame  etatnte,  were  to  be  inetmcted  in  the  Cathedral :  and  the  mae ter,  if  found  negligent  or 
vnllt,  wae  to  be  removed.  By  Statute  85,  if  any  offioer,  of  a  deioription  inolnding  the  mae ter, 
eommitted  a  slight  offenee,  he  was  to  be  eoireeted  at  the  discretion  of  the  Dean  ;  if  a  weighty 
offenee,  £e  was  to  be  expelled  byjthose  who  gave' him  his  admission.  By  Statute  88,  the 
Bishop  of  Rochester  for  the  time  being  was  appointed  Visitor,  to  see  that  the  statutes  and 
ordinances  were  observed,  and  with  ftiU  power  to  eonrene  and  interrogate  the  Dean,  oanons, 
Biinor  canons,  clerks  and  other  officers,  on  the  articles  contained  in  the  statutes,  and  all  other 
things  touching  the  welfare  and  honour  of  the  Cathedral  ehnroh,  to  punish  ascertained  offimeef 
aoeording  to  their  degree,  and  reform  them,  and  to  do  all  things  which  might  seem  neoessaiy 
to  the  extirpating  of  vices  and  which  pertained  to  the  office  of  a  visitor. 

W.,  a  sehoolmaster  appointed  under  Statute  26,  published  a  pamphlet)  on  Cathedral  Trusts, 
aoousiog  the  Dean  and  Chapter  of  having  misappropriated  the  Cathedral  revenues  of  Rochester 
to  their  own  benelit  and  the  injuiy  of  poor  persons  entitled  to  share  in  them,  and  imputing  to 
the  then  Bishop,  formerly  Dean  of  Worcester,  that  he  had  been  guilty  of  similar  misconduct  as 
Dean,  and  had,  as  visitor,  culpably,  and  with  knowledge  of  the  ikots,  omitted  to  correct  it  in 
the  Dean  and  Chapter  of  Rochester.  The  Dean  and  Chapter  removed  W.  Arom  his  office  fox 
this  publication  and  the  refleetions  upon  the  Dean  and  Chapter  and  the  Bishop,  therein  con- 
tained, pronouncing  him  guilty  of  a  grave  olTence,  and  unfit  to  be  continued  in  the  office  of 
Kasler.  They,  however,  under  connsers  advice,  revoked  the  dismissal,  but  immediately 
afterwards  cited  W.  to  answer  befora  them  for  the  same  offence :  and  they  afterwards  dis- 
missed him  again  for  the  same  publication. 

A  asandamus  having  issued  to  rastora  W.,  the  Dean  and  Ch^ter  made  a  return,  and  W.  pleaded 
several  pleas.^  The  fkcU  appeared  on  the  record  as  above  stated.  The  return  alleged  that  W. 
had  been  removed,  to  wit,  for  lawful  cause,  and  had  not  appealed  to  the  visitor.  W.  pleaded 
that  the  Bishop  had  an  interest  in  the  cause  of  removal  which  disqualified  him  from  acting  as 
visitor;  and  by  another  plea  he  justified  the  publioation,  and  denied  that  he  was  lawfully  dis- 
missed.   On  demurrer  to  the  pleas.  Held, 

L  That  the  Bishop  (if  not  interelted)  was  the  proper  visitor  In  this  ease,  for  that  Statute  86  did 
not  withdraw  it  from  the  general  authority  given  to  the  visitor  by  Statute  88,  and  the  Dean  and 
Chapter  did  not  exercise  a  visitatorial  authority  in  dismissing  the  Master. 

S.  That  the  Bishop  had  not  sooli  an  interest  as  disqualified  him  from  acting  as  visitor. 
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8.  That  the  proteentor,  therefinra,  ihoald  hare  appealed  to  the  victor,  and  not  proceeded  by 
mandamus :  And  that,  afBuming  the  diimissal  to  have  ^>o^  improper,  this  Court  waa  not 
authorized  to  interfere  on  the  alleged  ground  that  the^D^tl^^d  Chapter  were  acting  in  exeeea 
of  their  juriBdiotion.  .•/-.*' 

Mandamus,  directed  to  The  Dean'  to'd  Chapter  of  The  Cathedral 
^^,  Church  of  Christ  and  thcf'fjBkssed  Virgin  Mary  of  Rochester. 
^-^  The  writ  suggested  that  B^^6rt*Whiston,  clerk,  was  duly  qualified 
for,  and  duly  elected,  n6iainat6d,  appointed,  licensed,  allowed,  sworn, 
and  admitted  to  and  .ijHo  ,{he  place  and  o£5ce  of  Head  Master  of  the 
Grammar  School  of  .bf^>nnexed  to  the  said  Cathedral  Church,  created, 
founded,  established^  and  endowed  under  and  by  virtue  of  certain  letters 
patent  of  H^&rJ^  VIII.,  in  which  place  and  office  he  always  behaved 
and  governed' Utnselfwell  and  according  to  the  statutes  and  ordinances 
made  for  ^^^anageimfent,  ordering,  direction,  and  government  of  the 
*  ^gead^^tel\fb|F  AeJiipl^  being  of  such  School :  yet  defendants,  with- 
out^^ny  reasonable  cause,  and  contrary  to  the  said  letters  patent,  sta- 
tutes, and  ordinances,  have  unjustly  removed  the  said  R.  W.  from  the 
said  place  and  office,  in  contempt,  &c.,  contrary  to  the  statutes  and 
ordinances  for  governing  the  said  Grammar  School,  and  to  the  great 
damage,  &c.,  of  the  said  R.  W.  The  writ  commanded  the  defendants 
to  restore  or  cause  to  be  restored  the  said  R.  W.  to  the  said  place  and 
^nn  office  and  the  full  exercise  and  enjoyment  thereof,  "^together  with 

-'  all  the  liberties,  privileges,  &;c.,  thereunto  belonging;  or  show 
cause,  &c. 

Return.  That,  before  and  at  the  time  of  the  making  of  the  letters 
patent  after  mentioned.  King  Henry  VIII.  was  seised  in  his  demesne 
as  of  fee,  in  right  of  his  crown  of  England,  of  divers  lands  in  Rochester 
in  the  county  of  Kent  in  the  said  letters  patent  more  particularly  men- 
tioned, the  same  lands  having  theretofore  been  the  site  of  a  certain  Con- 
vent or  Monastery  of  the  Church  of  Saint  Andrew  the  Apostle  of  Ro- 
chester ;  and,  being  so  seised,  the  said  late  King  afterwards,  to  wit  on 
18th  June,  83  H.  VIIL,  by  his  letters  patent  under  the  Great  Seal, 
and  then  made  to  the  tenor  and  effect  following  of  and  concerning  the 
said  Convent  or  Monastery  and  of  and  concerning  the  said  lands, 
founded  and  established,  amongst  other  things,  a  certain  Cathedral 
Church,  viz. :  The  return  then  set  forth  the  charter,  by  which  Henry 
VIII.  founded  the  Cathedral  Church,  to  consist  of  a  Dean  and  six  Pre- 
bendaries, who  were  to  be  a  body  corporate,  and  to  be  called  the  Dean 
and  Chapter  of  the  said  Cathedral  Church ;  and  the  King  by  the  same 
charter  ordained  that  the  said  Cathedral  Church  should  for  ever  be  the 
Episcopal  see  of  the  Reverend  Father,  &c.,  Nicholas  Heath  and  his  suc- 
cessors, bishops  of  Rochester.  And  His  Majesty  granted  the  site  of 
the  old  monastery,  with  divers  chattels,  buildings,  lands,  &c.,  formerly 
belonging  thereto,  to  the  Dean  and  Chapter  in  puram  et  perpetuam  elee- 
mosynam*    The  Dean  was  to  have  the  power  of  appointing  the  inferior 
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officers  of  the  Cathedral,  and  of  correcting  and  expelling  them :  saving 
to  the  King  the  right  of  nominating,  on  vacancy,  the  Dean,  six  p^ . 
^Prebendaries,  and  six  poor  men  to  be  supported  bj  the  Boyal  '- 
bounty. 

The  return  then  stated  that,  after  the  making  of  the  letters  patent, 
the  King,  in  the  36th  year  of  his  reign,  by  indenture  then  made  in  pur- 
suance of  a  provision  in  the  said  letters  patent,  made,  specified,  and 
declared  divers  ordinances,  rules,  and  statutes  of  and  concerning  the 
premises  in  the  said  letters  patent  mentioned,  to  the  tenor  and  effect 
following,  viz."  &o.  The  return  then  set  forth  the  statutes.  Those 
material  to  the  present  case  were  as  follows. 

4.  Officio  Decani. 

Quoniam  decanum  vigilantem  esse  decet,  veluti  oculum  in  corpore 
qui  reliquis  corporis  membris  baud  negligenter  prospiciat,  statuimus  et 
volumus  ut  Decanus  qui  pro  tempore  fuerit  cum  omni  solicitudine  prs&- 
sit,  canonicos  cseterosque  ministros  Ecclesiss  omnes  moneat,  increpet, 
»rguat,  obsecret,  opportune  importune  instet,  tanquam  excubias  agens 
in  reliquum  gregem  su»  cur»  commissum :  curet  autem  ut  divina  officia 
cum  decoro  celebrenter,  ut  conciones  praescriptis  diebus  habeantur,  ut 
pueri  cum  fructu  ii^tituantur,  ut  eleemosynsa  pauperibus  distribuantur, 
ut  in  universum  concredita  sibi  munera  singuli  fideliter  obeant.  Prae- 
terea  Decani  interesse  debet  ut  cum  prsssens  fuerit  honestam  et  compe- 
tentem  familiam  alat,  pauperibus  panem  frangat,  qufi  in  re  ipsius  con- 
scientiam  oneramus  ut  bonestd  et  frugaliter  in  omnibus  se  exhibeat. 
Decanum  autem  insigniter  miserum  castigabit  Episcopus:  canonicoa 
vero  insigniter  miseros  castigabit  Decanus,  qui  etiam  males  et  in  officio 
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tardos  per  statuta  corriget  atque  puniet.     Pr»terea  thesaurum 

*jocalia,  Ecdesiss supellectilem  omnem chartas  et 

mnnimenta aliaque  bona  et  res  quascunque  ad  Ecclesiam  pra- 

dictam  spectantes,  absque  ull&  illorum  diminutione  aut  damno  (salvo 

eorum  rationabili  usu), diligenter  ao  fideliter  dispenset,  dispo- 

nat  ac  custodiat,  atque  ab  aliis  quorum  intererit  illud  agere  dispensari, 
disponi  ac  custodiri  faciat,  ut  ea  omnia  successori  suo  integra  relinquat. 
Denique  statuimus  et  volumus  ut  in  omnibus  causis  gravioribus,  veluti 
in  feodi  concessione,  terrarum  dimissione,  et  aliis  id  genus,  Decani  si 
prsesens  fuerit  consensus  obtineatur ;  qui  si  fuerit  absens,  mode  intra 
regni  nostri  Angliae  limites  degat,  consensus  ejus  requiratur. 

Statute  25  directed  that  there  should  be  eight  choristers,  for  whose 
instruction,  tam  morum  modestift  qu&m  canendi  peritifi,  there  should  be 
elected,  by  the  Dean  (or  the  Vice  Dean  in  the  Dean's  absence)  and 
Chapter,  a  clerk,  duly  qualified  and  sworn,  who,  si  negligens  aut  in 
docendo  desidiosus  inveniatur,  post  trinam  monitionem  ab  officio  depo* 
natur. 


6  REGINA  V.  DEAN,  *».,  OP  ROCHESTER.    E.  T.  1851. 

26.  De  PuerU  GrammatieU  et  earum  Iftfarnuxtaribui* 

Stataimas  et  ordinamns  ut  ad  electionem  et  designationem 

Decani,  aut,  eo  absente,  Vice  Decani,  et  Capitoli,  sint  perpetnd  in 
Ecclesifi  nostrfi  Boffensi  viginti  paeri  pauperes  et  amicornm  ope  desti- 

tati,  de  bonis  ecclesisB  nostrse  alendi Atque  hos  pueros  Tolumos 

impensis  EcclesisB  nostrsB  ali,  donec^mediocrem  Latina&  grammaticse 

notitiam  adepti  faerint,  cai  rei  dabitur  quataor  annomm  spatinm  ...i 

Statuimus  prsetereft  ut,  per  Decannm,  vel,  eo  absente,  Vice  Decanum, 
*R1  ^^  Capitnlum,  anas  eligatar  Latin^  et  (}rsec%  doctas,  "^bonae  famas 
'^  et  pi»  yitae,  docendi  facultate  imbatas,  qui  tam  viginti  illos  Eccle- 
sisd  nostra  pueros  quam  alios  quoscunque  Grammaticam  discendi  gratifi 
ad  Scholam  nostram  confluentes  pietate  ezcolat  et  bonis  Uteris  exornet. 
Hie  in  SchoI&  nostr&  primas  obtineat,  et  Archididasculus  sive  praeci- 

puus  informator  esto (Direction,  is  then  given  for  the  election, 

%  also  by  the  Dean  and  Chapter,  of  an  under  master.)— Hos  verd  informa- 
tores  puerorum  volnmus  ut  regnlis  et  docendi  ordini  quern  Decanus  et 
Gapitulum  praescribendum  duxerint  diligenter  ac  fideliter  obsecundent. 
Qudd  si  desidiosi  aut  negligentes  aut  minus  ad  docendum  apti  inveni- 
antur,  post  trinam  monitionem  ft  Decano  et  Capitulo  admoneantur,  et 
ab  o£5cio  deponantur.  Omnia  autem  ad  functionem  suam  spectantia  se 
fideliter  pra&staturos  Juramento  promittent.  « 

85.  De  Corrigendis  Exeemfyui. 

Ut  in  Ecclesi&  nostrfi  morum  integritas  servetur,  statuimus  et  volu- 
mus  ut  si  quis  minorum  canonicorum,  clericorum,  aut  aliorum  ministro- 
rum,  in  levi  culp&  deliquerit,  arbitrio  Decani  aut,  eo  absente,  Vice 
Decani  corrigatur.  Sin  gravius  fuerit  delictum,  (si  justum  judicabitur) 
ab  iisdem  expellatur  a  quibus  fuit  admissus.  Si  quis  autem  canonicorum 
in  offensfi  aliqu&  aut  crimine  undo  EcclesiaD  nostras  grave  scandalum 
oriri  possit  culpabilia  inventus  fuerit,  is  per  Decanum  aut,  eo  absente, 
Vice  Decanum,  admoneatur.  Qudd  si  tertid  admonitus  se  non  emenda- 
verit,  apud  Episcopum  visitatorem  suum  accusetur,  et  illius  judicio  cor* 
rigatur.  Pauperum  verd,  quoties'  deliquerint,  corr^ctionem  Decani, 
aut,  eo  absente.  Vice  Decani,  judicio  reservamus,  qui  si  incorrigibiles 
^.^  permanserint,   per   Decanum  cum    capituli   ^Consensu  a  nostrft 

^  Ecclesifi  expellantur  et  omne  in  eft  emolumentum  perdant. 

88.  De  Visitatione  JEcelesice. 

Nullum  opus  est  aded  pi%  coeptum,  adeo  prosper^  productum,  adeo 
fidelitur  consummatum,  quod  non  facilisubruatur  ac  inourifi  et  negligentift 
Bubvertatur;  nulla  tam  sancta  et  firma  statuta  conduntur  quin  temporis 
diuturnitate  in  oblivionem  et  contemptum  veniant,  si  non  adsit  continua 
vigilantia  et  pietatis  zelus :  Quod  quidem  ne  in  Ecclesift  nostrft  unquam 
fiat  aut  evenire  possit,  nos,  Episcopi  Roffenm  qui  pro  tempore  fuerit  fide 
ac  diligentia  freti,  eundem  Ecclesi»  nostras  Cathedralia  Boffensis  Yisitato- 
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rem  constitotmoB,  yolentes  ao  mandantee  at  pro  ChriBtianfi  fide  et 
ardente  pietatis  zelo  vigilet  et  gnaviter  curet  ut  h»o  statuta  et  ordini^ 
tiones  ^cclesiss  noatrie  i,  nobis  edit»  inviolabiliter  observentur,  posses- 
aiones  et  bona  tarn  spiritnalia  quam  temporalia  prospero  statu  floreant, 
jura,  libertates  et  privilegia  conaerventur  et  defendantur.  Atque,  at 
luec  ita  fiant,  stataimos  et  volumas  at  Episcopos  ipse,  quoties  a  Decano 
Tel  a  duobos  canonicis  rogatas  fuerit,  imd,  licet  non  rogatus,  semel 
tamen  qaovia  triennio,  ad  Ecclesiam  nostram  in  personfi  propri&y  nisi 
grandis  obstiterit  necessitas,  alioquin  per  cancellarium  suum,  accedat, 
Decanam,  canonicos,  minores  canonicos,  clerices,  cseterosqae  omnes 
Ecclesiae  nostrsd  ministros,  in  locam  congraum  convocet.  Gui  quidem 
Epiacopo,  presentis  Statuti  vigore,  plenam  concedimas.potestatem  et 
aactoritatem  at  saper  singulis  articulis  in  statutis  nostris  contentis,  et 
quibuscunque  aliis  articulis  statum,  commodum  aut  honorem  Ecclesise 
nostrse  concernentibus,  Decanum,  canonicos,  minores  canonicos,  c»ter- 
oeque  ministros  et  cogat  et  eorum  ^quemlibet  per  jaramentum  p^^ 
Ecclesise  prsestitum  veritatem  dicere  de  omnibus  delictis  et  crimini-  ^ 
bus  quibuscunque.  Comperta  autem  et  probata,  juxta,  delicti  et  criminis 
xnensuram,  puniat  Episcopus,  atque  reformet,  omniaque  faciat  quae  ad 
yitiorum  resecationem  necessaria  yidebuntur,  queeque  ad  Yisitatoris 
officium  de  jure  pertinere  dinoscuntur.  Quos  quidem  omnes,  tarn 
Decanum  quam  canonicos,  et  alios  Ecclesiee  nostra  ministros,  quoad 
omnia  prsemissa  volumus  et  mandamus  ipsi  Episcopo  parere  et  obedire. 
Statuimus  autem,  in  virtute  juramenti  Ecclesise  nostree  praestiti,  ut 
nemo  contra  Decanum  aat  canonicos  aut  aliquem  ministrorum  Ecclesiss 
nostras  quicquam  dicat  et  enunciet  nisi  quod  verum  crediderit,  aut  de 
qao  publica  vox  vel  fama  circumlata  fuerit.  Yolumus  praeterea  ut 
Decanus,  communibus  Ecclesiaa  nostras  sumptibus,  Episcopo  visitanti, 
octoqne  personis  comitate,  unam,  aut  ad  summam  duas  refectiones  intra 
Ecclesiae  nostras  aedes  preparet  et  apponat.  (Provision  is  then  made 
for  referring  any  dispute  on  the  construction  of  the  statutes  to  the 
Archbishop  of  Canterbury :  and  the  Visitor  and  all  others  are  forbidden 
to  establish  new  or  dispense  with  existing  statutes.)  Inhibemus  etiam 
Decano  et  Canonicis  Ecclesisd  nostras  ne  hujusmodi  statuta  recipiant, 
Bub  pcenfi  perjurii  et  amotionis  perpetuas  ab  Ecclesifi  nostrft.  Reser- 
Tamus  tam^n  nobis  et  successoribuB  nostris  plenam  potestatem  et 
aactoritatem  statuta  haac  mutandi,  alterandi,  et,  si  videbitur,  etiam  nova 
oondendi. 

The  return  then  made  averments  to  show  that  the  recited  statutes 
were  among  those  statutes  of  Cathedral  and  Collegiate  churches  which 
are  confirmed  by  stat.  6  Ann.  o.  21,  s.  1.  And  it  stated  that,  from  the 
time  *of  thjS  making  of  the  said  statutes  hitherto,  the  Bishop  of  ^^q 
Bochester  for  the  time  being  has  been,  under  and  by  rirtue  of  the  *- 
said  statateB  and  the  said  letters  patent,  the  Visitor  of  and  in  respect 
of  the  said  Cathedral  Church,  as  in  the  Bame  statuteB  mentioned :  That 
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the  said  Robert  Whiston  was  elected  Head  Master  under  and  by  yirtne 
of  the  said  statates  and  not  otherwise :  that  the  school  was  the  same 
school  in  the  said  statates  mentioned :  that  the  letters  patent  mentioned 
in  the  writ  are  those  mentioned  in  the  return :  And  that,  the  said  R, 
W.  having  been  before  the  issuing  of  the  said  writ  removed  from  the 
said  Cathedral  charch  and  from  his  said  office  or  employment  of  Head 
Master  as  aforesaid,  to  wit,  for  lawfal  caase  in  that  behalf,  he  the  said 
R.  W.  has  not  appealed  to  the  Bishop  of  Rochester  for  the  time  being, 
as  it  was  lawfal  for  him  to  do  if  he  had  so  thought  fit :  and  that,  before 
and  at  the  time  of  the  said  removal,  and  of  issuing  the  said  writ,  the 
Right  Reverend  George  Murray,  by  Divine  permission  Lord  Bishop  of 
Rochester,  was,  and  thence  hitherto  has  continued  to  be,  and  is,  the 
Bishop  of  Rochester. 

Plea  1.  As  to  so  much  of  the  return  as  relates  to  the  removal  of  R. 
Whiston  for  lawful  cause :  that  the  cause  for  which  he  was  so  removed 
from  the  said  Cathedral  Church  and  from  his  said  office  or  employment 
of  Head  Master  was  not  a  lawful  cause  in  that  behalf  in  manner  and 
form,  &c.     Conclusion  to  the  country. 

Plea  2.  As  to  so  much  of  the  said  return  as  relates  to  the  said  R. 
W.  not  having  appealed  to  the  Bishop  of  Rochester :  the  said  R.  W. 
says  and  repeats  all  the  averments  in  the  next  succeeding  plea  herein- 
after contained,  so  far  as  the  same  relate  to  the  cause  of  removal  of 
^^^^  the  said  R.  W.  in  the  next  succeeding  plea  mentioned,  *as  if  they 
^  were  herein  repeated ;  each  and  every  of  which  averments,  and 
each  and  every  of  the  facts,  matters,  and  things  averred  by  those  aver- 
ments, the  said  R.  W.  here  avers  to  be  true.  And  the  said  R.  W.  says 
that  the  matters  and  things  in  the  said  pamphlet  averred,  meant,  and 
intended  to  be  implied  and  understood,  were  and  are  true.  And  that 
the  said  cause  of  removal  in  the  next  succeeding  plea  mentioned,  (viB*) 
the  writing,  printing,  and  publishing  of  the  pamphlet  therein  mentioned, 
by  the  said  R.  W.,  in  manner  and  form  as  in  the  same  plea  mentioned, 
is  the  said  cause  of  removal  in  the  said  return  alleged  as  the  cause  of 
removal  of  the  said  R.  W.  from  his  said  office  of  Head  Master,  as  ia 
the  said  return  mentioned,  and  not  any  other  or  different  cause  what- 
soever. And  that  there  never  was  any  cause  for  the  said  removal  of 
the  said  R.  W.  other  than  the  said  writing  and  causing  to  be  printed 
and  published  the  said  pamphlet  by  the  said  R.  W.  as  in  the  same  plea 
mentioned.  That  the  Bishop  of  Rochester  mentioned  in  the  said 
pamphlet,  and  the  Kshop  of  R.  mentioned  in  the  said  plea,  is  one  and 
the  same  person,  and  was  at  the  time  of  the  said  writing,  printing,  &G., 
and  thence  continually  hitherto  has  been,  and  still  is,  the  Bishop  of 
Rochester  for  the  time  being  to  whom  it  is  alleged  in  the  said  return 
that  it  was  lawful  for  the  said  R.  W.  to  have  appealed ;  and  the  same 
Bishop  of  Rochester  was  formerly  the  Dean  of  Worcester  in  the  said 
pamphlet  mentioned,  as  and  when  in  the  said  pamphlet  mentioned,  and 
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is  the  person  therein  mentioned  as  having  combined  in  his  own  person 
the  offices  of  Dean  of  Worcester  and  Bishop  of  Rochester :  and  that  all 
the  matters  and  things  contained  in  the  said  pamphlet  which  relate  to 
the  alleged  improper  application  of  the  funds  of  the  said  Cathedral 
Charch  of  *Worce8ter  were  written  and  caused  to  be  printed  and  ^^^  ^ 
published  by  the  said  R.  W.  as  aforesaid  of  and  concerning  the  '- 
B«id  Bishop  of  Rochester  as  such  former  Dean  of  Worcester  as  afore- 
•aid.  And  that  the  words  of  the  said  pamphlet,  next  hereinafter  men- 
tioned and  set  forth,  vis. 

"  SiaJl  we  must  not  oompassionate  the  boys  at  Canterbury  too  much,  some  ^itj  is 
wanted  for  the  forty  at  Worcester,  who  are  in  a  worse  plight  Instead  of  21, 13«.  4d. 
they  get  only  5s,  lOd.  each,  for  21.  2a.  6d.  is  taken  from  each  boy  and  given  to  the 
aeoond  master,  and  5s.  more  is  further  alienated  as  taken  from  them  and  given  to 
the  Head  Master.  The  result  of  whieh  is,  that  the  Head  Master  has  a  less  stipend 
than  the  second,  and  that  the  forty  boys  at  Worcester,  instead  of  being  maintained 
at  the  ccfsts  and  charges  of  the  Church,  get  5s.  lOd.  each  ;  and  yet  the  income  of  the 
late  Dean  of  Worcester  was  raised  from  1002.  to  14862.  11«.  9<2.,  and  that  of  each 
prebendary  from  202.  to  6262.  Ss.  Id.,  while  the  22.  Us.  4d.  was  cut  down  to  5s.  lOd. 
Sorely  then  the  forty  boys  of  Worcester  may  join  the  fifty  at  Canterbury,  and,  in  the 
language  of  the  Chapters  of  England,  'urge  the  manifest  injustice  of  taking  from 
one  what  is  his,  and  giving  it  to  another  whose  it  is  not ;'  unless  indeed  they  prefer 
the  heathen  moralist,  and  quote  their  Cieero,  and  say  of  the  transfers  or  *  conveyances' 
by  which  they  suffer,  'Quid  aliud  est  aliis  sua  eripere,  aliis  dare  alienaT  As  for  my- 
self, I  vrill  not  venture  to  express  what  plain  dealing  and  plain  speaking  men  will 
think  and  say  of  such  doings  by  dignitaries  of  the  Church,  one  of  whom,  having 
once  combined  in  his  own  person  the  offices  of  Dean  of  Worcester  and  Bishop  of 
Bocheeter,  has,  in  the  latter  capacity,  been  formally  called  upon,  as  he  is  by  a  solemn 
obligation  required,  to  enforce  the  observance  of  statutes  identical  with  those  which 
he  had,  as  Dean  of  a  Cathedral,  himself  neglected  to '  maintain,'  even  though '  a  solemn 
oath  was  administered  to  him  on  his  admission,  binding  him  to  maintain  these 
statutes  to  the  utmost  of  his  power ;'  neglect  indeed  which  might  well  provoke  the 
Bishop  of  London  to  declare  ^at  he  was  '  unable  to  undeihrtand  how  certain  parties, 
who  insisted  so  strongly  on  the  steingent  nature  of  his  oath  as  Bishop,  should  as 
J^eans  and  Prebendaries  have  found  it  so  easy  to  loosen  the  obligation  of  their 
own.'" 

were  written,  and  cauaed  to  be  printed  and  pnbliahed  by  R.  W.,  of  and 
concerning  the  said  Bishop  of  R.  for  the  time  being,  and  of  and  con- 
eeming  the  condact  of  the  said  Dean  and  Chapter  of  Worcester  during 
she  time  that  the  said  Bishop  of  R.  was  snch  Dean  of  Worcester  as  afore- 
flttidy  *in  and  with  snch  sense  and  meaning  as  follows,  vis.  &c.  The  ^^^  ^ 
plea  then  recited  the  same  passage  with  innuendoes,  applying  seyeral  '- 
expressions  above  set  forth  (and  among  others  the  words  <<  late  Dean  of 
Worcester,"  and  ^<one  of  whom,"  and  <<  certain  parties")  to  the  Bishop 
of  Rochester.  It  then  gave,  with  innuendoes,  a  further  extract  from 
the  pamphlet,  in  which,  after  other  reflections  on  the  Bishop,  statute 
88y  De  Yisitatione  Ecolesise,  was  recited,  and  the  writer  proceeded: 

''Clearly,  then,  Henry  YIII.  did  not  intend  that  the  privilege  and  duty  of  visita- . 
aion  should  be  a  name  and  delusion,  but  something  real,  praetioal,  and  substantial, 
for  all  wrongs  effeotoal  and  speedy  redress  in  a  '  Court  at  home,'  and  pro- 
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▼iding  against  all  abnaes  the  oorreetioii  if  not  the  prevention  of  a  fiiend,  a  proteotor 
and  a  judge.  But  the  Bishop  of  Rochester"  (meaning  the  said  Bishop  of  Rochester) 
**  has  not  been  so ;  he  did  not  interfere  in  1839,  when,"  &o. 

The  passage  went  on  to  impate  neglect  of  daty  to  the  Bishop  as  Visi- 
tor in  several  instances,  and,  among  others,  in  the  case  of  an  appeal  by 
the  defendant  himself;  adding : 

"When  a  Visitor  refuses  to  hear  and  determine  an  appeal  duly  made  to  him,  com- 
mon law  points  ont  the  remedy,  a  mandamus  of  the  Court  of  Queen's  Bench,  to  com- 
pel him ;  but  no  one  would  desire  to  extort  a  decision  from  an  unwilling  judge," 
(meaning  the  said  Bishop  of  Rochester),  "  who  has  himself  been  a  party  to  anything 
Hke  what  the  complainant  appeals  against"  (meaning  that  the  said  Bishop  of 
Rochester  had,  as  the  fact  was,  been  guilty,  as  such  Dean  of  Worcester,  of  improper 
conduct  similar  to  that  imputed  in  and  by  the  said  pamphlet  to  the  said  Bean  and 
Chapter  of  Rochester).    "I  do  not  wish  to  do  so,"  Ac. 

The  plea  then  averred  that  defendant  wrote  and  published  the  pamph- 
let with  the  intent  and  for  the  purpose  of  thereby  showing,  as  the  fact 
was  and  is,  that  the  Deans  and  Chapters  of  various  Cathedral  churches 
in  this  kingdom,  including  the  Dean  and  Chapter  of  Rochester,  and  the 
^-  Q^  Dean  and  Chapter  of  Worcester  during  *the  time  the  said  Bishop 
•'  of  Rochester  was  Dean  of  Worcester,  have  not,  respectively,  duly 
or  properly  applied,  expended,  or  disposed  of  the  revenues  of  the  said 
Cathedral  churches  respectively,  accorc^ng  to  the  statutes  or  intentions 
of  the  respective  founders.  That  the  facts  alleged,  set  forth,  or  referred 
to  in  the  said  pamphlet  in  support  or  explanation  of  such  charges  of 
misappropriation  or  misapplication  of  revenues  by  the  said  Dean  and 
Chapter  of  Worcester  are  of  the  same  nature  and  character  as  the  facts 
therein  alleged,  &c.,  in  support  or  explanation  of  the  like  charges 
against  the  said  Dean  and  Chapter  of  Rochester.  That  the  said  Bishop 
of  Rochester  was  such  Dean  of  Worcester  as  aforesaid  within  the  space 
of  six  years  now  last  past.  That  defendant  so  wrote  and  published  the 
said  pamphlet  and  the  said  words  so  hereinbefore  set  forth  with  the  in- 
tention of  attributing  to  the  Dean  and  Chapter  of  Worcester,  during 
the  period  (hat  the  said  Bishop  was  such  Dean  of  Worcester  as  afore- 
said, the  same  identical  neglect  and  improper  conduct  with  respect  to 
the  said  Cathedral  Church  of  Worcester,  and  in,  ibout,  and  with  respect 
to  the  management,  disposal,  and  application  of  the  said  funds  and  en- 
dowments relating  thereto,  as  are  charged  or  imputed  against  or  to  the 
said  Dean  and  Chapter  of  Rochester  with  respect  to  the  said  Cathedral 
Church  of  Rochester,  and  in,  about,  &c.,  the  said  management,  &c.,  and 
misapplication  of  the  funds  and  endowments  relating  thereto ;  and  that 
all  the  matters  and  things  in  the  said  pamphlet  contained,  condemna- 
tory of  the  conduct  of  the  said  Dean  and  Chapter  of  Rochester  in  rela- 
tion to  the  matters  concerning  them,  as  in  the  said  pamphlet  set  forth, 
were  and  were  intended  to  be  equally  condemnatory  of  the  conduct  of 
m-iATi  ^^®  ^^  Bishop  as  such  *Dean  of  Worcester  as  aforesaid  in  rela> 
-'  tion  to  the  matters  concerning  the  said  Dean  and  Cathedral  Church 
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of  Worcester  as  in  the  said  pamphlet  set  forth :  All  which  matters  and 
things,  80  written,  &c.,  of  and  concerning  the  said  Dean  and  Chapter  of 
Worcester,  were  true  in  substance  and  fact,  and  were  so  written,  &c., 
with  the  intent  and  in  the  manner  in  the  said  next  succeeding  plea 
mentioned;  of  all  which  the  said  Bishop  of  Rochester  for  the  time 
being,  before  and  at  the  time  of  the  said  removal  of  the  said  R.  W.  in 
the  said  return  mentioned,  and  at  the  time  of  the  making  the  said  re- 
turn, had  notice :  That  divers  passages  in  the  said  pamphlet  contained 
were  written  and  published  with  the  intention  of  imputing  to  the  said 
Bishop,  as  Visitor  of  the  said  Cathedral  Church  of  Rochester,  a  know- 
ledge of  the  misapplication  of  the  funds  and  violation  of  the  statutes  of 
the  said  Cathedral  Church  by  the  said  Dean  and  Chapter  of  Rochester, 
as  well  as  a  community  of  actions  and  proceedings  with  the  said  Dean 
and  Chapter  in  the  matter  of  the  said  appeal  of  the  said  R.  W. ;  and 
that  the  said  Dean  and  Chapter  have  alleged  and  declared  under  the 
common  seal  of  the  said  Cathedral  Church  that  they  removed  the  said 
R.  W.  from  his  said  office  in  consequence  of  his  having  written  and  pub- 
lished in  the  said  pamphlet  passages  (untruly  alleged  to  be)  scandalous 
and  libellous,  and  directed  as  well  against  the  Dean  and  canons  of  the 
said  Cathedral  Church  as  against  the  Bishop  of  the  diocese,  and  like- 
wise against  the  Deans  and  canons  of  other  Cathedral  Churches. 

That,  by  reason  of  the  said  several  premises,  the  said  Bishop  of  Ro- 
chester for  the  time  being  had  at  the  time  of  the  said  removal  of  R. 
W.,  and  from  thence  hitherto  continually  has  had,  and  still  has,  such 
an  interest  in  the  ^said  cause  of  removal  as  to  disqualify  him  from  ^^^  . 
acting  as  such  Visitor  as  aforesaid :  and  that,  by  reason  of  the  ^ 
premises,  the  said  R.  W.  ought  not,  nor  was  he  bound  or  required  by* 
the  said  letters  patent,  &c.,  and  statutes,  or  otherwise  by  law,  nor  was 
it  necessary  or  proper  for  him  according  to  the  true  intent  and  mean- 
ing of  the  said  letters  patent,  &c.,  or  otherwise  according  to  law,  nor 
eoald  he  nor  ought  he,  to  have  appealed  or  to  appeal  to  the  said  Bishop 
in  order  to  obtain  redress  in  respect  of  the  said  removal  or  of  the  said 
cause  of  the  said  removal  or  otherwise,  in  manner  and  form  as  in  the 
said  return  alleged.     Verification. 

Plea  3  stated  the  election  and  admission  of  R.  Whiston  by  the  Dean 
and  Chapter  to  the  office  of  Head  Master;  that  he  accepted  and 
entered  upon  the  same,  and  continued  in  it  till  his  removal  after  men- 
tioned; averments  of  R.  W.*8  good  conduct  and  ability,  and  desire  to 
continue  in  the  office,  and  denial  of  his  having  been  guilty  of  any  grave 
offence  in  morals  or  in  manners,  or  otherwise,  within  the  meaning  of 
the  words  <«  gravius  delictum"  in  the  statute  De  eorrigendis  exeesBtbtu^ 
or  the  meaning  of  any  of  the  other  said  letters  patent,  statutes,  &c. ; 
or  of  any  offence  or  supposed  offence  except  as  after  mentioned.  The 
plea  then  made  specific  averments  of  certain  alleged  facts  referred  to 
in  the  after-mentioned  pamphlet,  and  imputed  to  the  Dean  and  Chap- 
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tor,  in  substance,  that  they  had  not  made  proper  allowances  to  the 
scholars  and  students,  and  had  unduly  increased  their  own  emoluments. 
It  then  stated  that  defendant  had  represented  to  them  that  the  sta- 
tutes, JLC,  were  not  complied  with  in  respect  of  the  allowances  to  the 
scholars  and  students,  and  requested  them  to  augment  the  said  allow- 
^.^^  ances,  hut  that  they  had  neglected  and  ^refused  to  do  so:  that 

-^  he  thereupon  appealed  to  the  Bishop  of  Rochester,  requesting 
him  to  cause  such  augmentation  to  be  made  (of  which  appeal  he  gave 
notice  to  the  Dean  and  Chapter);  but  that  the  Bishop  «« wholly  ne- 
glected and  refused  to  enter,  inquire,  or  adjudge  upon  or  into  the  mat- 
ters referred  to  or  contained  in  the  said  appeal,  or  other  the  premises :" 
And  that,  afterwards,  riz.,  on  26th  May,  1849,  he  caused  to  be  printed 
and  published  a  pamphlet  of  and  concerning  the  premises,  entitled 
«« Cathedral  trusts  and  their  fulfilment,'*  being  the  book  referred  to  in 
the  two  deeds  poll  after  mentioned,  and  which  book  was  in  the  words 
and  figures  following.  The  plea  then  set  out  the  whole  pamphlet,  and 
added  several  averments,  applying  and  verifying  the  statements  con- 
tained in  it,  and  declaring  that  he  at  the  time  of  publication  believed 
them  to  be  true^  and  still  believes  so ;  that  they  were  and  are  subjects 
of  public  talk  and  rumour ;  that  he,  at  the  said  time,  believed  that  he 
might  lawfully  and  without  violation  of  the  said  statutes  or  breach  of 
his  duty  as  Head  Master  publish  th^  same,  and  hoped  that  his  doing  so 
would  produce  correction  of  abuses  :  And  it  averred  that  the  publishing 
of  the  said  pamphlet  was  for  the  public  good;  and  that  defendant 
would  have  forborne  to  publish,  or  would  have  withdrawn  or  corrected, 
any  of  the  statements,  if  he-  had  been  reasonably  informed  that  they 
were  inaccurate ;  of  all  which,  &c.  (notice  to  the  Dean  and  Chapter). 

That,  afterwards,  viz.,  on  28th  June,  1849,  the  said  Dean  and  Chap- 
ter, at  a  meeting  of  the  said  Dean  and  Chapter  in  Chapter  then  assem- 
bled, did,  against  the  will  of  the  said  R.  Whiston,  and  by  reason  of  m 
supposed  ofience  alleged  by  the  said  Dean  and  Chapter  to  have  been 
^^.-.  committed  by  the  said  R.  W.  by  reason  of  ^his  having  so  written 

■^  and  caused  to  be  published  the  said  pamphlet,  resolve  and  order 
that  the  said  R.  W.  be  forthwith  amoved,  removed,  deprived,  and  dis- 
placed of  and  from  the  said  office  of  Head  Master,  and  of  and  from  all 
houses,  lands,  profits,  &c.,  to  the  said  office  belonging,  &c.  And  that, 
after  the  making  of  the  said  order  and  resolution,  viz.,  on  the  day  and 
year  last  aforesaid,  the  said  Dean  and  Chapter,  against  the  will  of  the" 
said  R.  W.,  made  a  certain  deed-poll  of  them  the  Dean  and  Chapter, 
sealed  with  their  seal,  bearing  date,  &c.,  and  delivered  a  copy  of  the 
same  to  the  said  R.  W.  The  deed  was  then  set  forth,  commencing  as 
follows. 

"To  all  to  whom  these  presents  shall  come,  the  Dean  and  Chapter,"  &c.,  "send 
greeting.  Whereas  Robert  Whiston,  Clerk,  M.  A.,  Master  of  the  Grammar  School 
of  tiie  said  Cathedral  Church,  has  lately  written,  and  caused  to  be  printed  and  pub- 
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lished,  a  pamphlet  entitled  '  OUkedral  TnuU  and  their  Julfilmeni,*  of  which  the 
scope  and  tendency  are  to  oast  odium  on  the  Dean  and  Chapter  of  the  said  Cathedral 
Church  and  the  Dean  and  canons  thereof  individually,  and  to  hold  them  up  collec- 
tively and  individually  to  the  reproach  and  contempt  of  the  subordinate  members 
of  the  Cathedral,  the  inhabitants  of  the  City  and  Her  Majesty's  subjects  in  general, 
and  which  pamphlet  contains  many  scandalous  and  libellous  passages  directed 
against  the  Dean  and  Chapter  of  the  said  Cathedral  Church  and  the  Dean  and  canons 
thereof  individually,  and  also  against  the  Lord  Bishop  of  the  Diocese,  the  Visitor  of 
the  said  Cathedral  church,  and  likewise  against  the  members  of  divers  other  Cathedral 
churches ;  particularly  at  page  42,  where  the  Dean  and  Chapter  of  the  said  Cathedral 
church  of  Rochester  are  charged  with  a  violation  of  ordinances  all  of  which  they 
have  solemnly  sworn  to  observe,  and  with  suppressing,  to  their  own  profit,  offices  and 
payments  meant  for  the  benefit  of  the  poorer  members  of  their  cathedral :  And  at 
page  43  the  following  words:  '  Not  only  do  the  Dean  and  Chapter  of  Rochester  dis- 
Tegard  the  statutes,  and  loosen  the  obligation  of  the  oaths  for  which  so  much 
reverence  has  been  professed,  but  they  also  violate  the  law :'  And  at  page  49,  after 
setting  forth  the  words  of  the  respective  oaths  of  the  Dean  and  canons,  the  writer 
proceeds :  *  Such  are  the  oaths  taken  by  the  Dean  and  canons  of  Rochester :  and 
I  assert  that,  after  taking  them,  and  after  pleading  the  statutes  and  ordinances 
of  their  founder,  and  although  bound  to  keep  the  latter,  every  individual  member  of 
the  Chapter  by  the  strongest  and  most  sacred  ties,  they  notwithstanding  continue  to 
swell  their  dividends  by  disregarding  *their  statutes  and  loosening  the  obliga-  r^-io 
tion  of  their  oaths :  this  assertion,  a  very  grave  and  serious  one,  I  shall  prove  ■- 
in  detail  hereafter  :*  and  at  page  92,  in  treating  of  the  stipends  of  the  foundation 
Scholars,  the  writer  observes:  'In  one  case  only,  that  of  Durham,  has  even  an 
approximation  been  made  to  the  fulfilment  of  this  duty  ;  in  all  the  rest  it  has  been 
entirely  disregarded,  and,  in  the  cases  of  Canterbury,  Worcester,  Ely,  and  Rochester 
(till  1842),  under  aggravated  circumstances  of  malversation:'  And  at  page  93, 
after  stating  that  the  cases  of  Ely  and  Rochester  have  been  pre-eminently  bad,  and 
quoting  from  a  declaration  said  to  have  been  signed  by  an  existing  Canon  of  Rochester 
for  his  brethren,  the  writer  proceeds  in  the  following  terms,  speaking  especially  of 
the  Dean  and  Chapter  of  the  said  Cathedral  church  of  Rochester :  '  It  is  not,  I  think, 
too  much  to  say  that  such  acts  vrith  such  words  are  'contra  fidem,  contra  jusjuran- 
dum,  contra  rempublicam/  And,  at  page  100,  the  writer  proceeds  and  alleges :  '  such 
was  the  state  of  things  in  1831  and  1834 ;  and  I  feel  that  I  am  not  using  language 
too  harsh  in  affirming  that  the  then  apportionment  of  the  Cathedral  funds  between 
the  Chapters  and  their  schools  displays  (except  at  Westminster)  a  disregard  of  justice 
and  a  preference  of  money  to  principle,  which  in  ordinary  cases  of  trust  would  be 
visited  with  the  severest  reprobation  if  not  with  the  penalty  of  restitution  ;  but  the 
trustees  in  this  case  are  dignified  and  beneficed  clergymen,' "  Ac.  (The  deed  recited 
more  of  the  same  passage,  and  another  from  page  102,  the  language  and  imputations 
in  which  were  similar  to  those  in  the  passages  above  set  forth.)  "And  whereas  the 
laws  of  this  realm  provide  a  remedy  for  any  wrong  or  grievance  that  may  exist,  and  do 
not  permit  any  man  openly  to  vilify  the  character  of  another,  or  to  impute  to  him 
wicked  motives  and  intentions :  And  whereas  the  said  R.  W.,  Master,''  ^.,  *'  by 
writing  and  causing  the  above  pamphlet  to  be  printed  and  published,  has  been  guilty 
of  a  very  grave  offence,  and,  in  the  judgment  of  the  Dean  and  Chapter,  has  proved 
himself  to  be  utterly  unfit  and  unworthy  to  be  any  longer  intrusted  wiUi  the  instruction 
and  superintendence  of  the  foundation  boys  of  their  Grammar  School,  and  the  said 
]>eaii  and  Chapter  in  Chapter  duly  assembled  have  resolved  that  he  is  unfit  and 
unworthy  to  continue  in  the  office  of  Master  of  the  Grammar  School  of  the  said 
Cathedral  Church  of  Rochester,  and  that  he  hath  by  such  his  misconduct  as  aforesaid 
forfeited  all  the  rights,"  Ac.,  "  of  that  office,  and  have  resolved  and  ordered  that  he 
be  forthwith  amoved,  removed,  deprived,  and  displaced  of  and  from  the  office  of 
Master  of  the  said  Grammar  School,  and  of  and  from  all  houses,  lands,  profits,"  Ac, 
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''to  the  said  office  in  anywise  incident,  belonging,  or  appertaining:  Now  knowje 
that  we,  the  Dean,"  &c.,  "  have,  by  and  with  our  whole  and  motual  assent,  consent, 
and  agreement,  deprived,  amoved,  removed,  and  displaced,  and  by  these  presents  for 
ourselves  and  our  successors  do  deprive,  amove,"  Sec.,  "  the  said  R.  W.  of  and  from 
the  said  office,"  &c.,  "  and  of  and  from  all  houses,  lands,  fees,  stipends,"  &c.,  **  to 
the  said  office  and  place  incident,  belonging,"  &o.    *'  In  witness,"  &c. 

^-Q,  *The  plea  then  averred  that  the  Dean  and  Chapter  did  after- 
-*,  wards  dispossess  and  amove  R.  W.  for  no  other  cause  than  that 
alleged  in  the  deed.  That  afterwards,  viz.  11th  August,  1849,  they 
gave  him  a  written  notice  that,  by  the  advice  of  counsel,  they  bad  can- 
celled the  deed,  and  did  not  intend  to  proceed  further  under  it,  and 
that  they  did,  at  the  time  then  present,  acknowledge  and  recognise  R. 
W.  as  the  Head  Master.  And  they  further  informed  him  that  they  in- 
tended forthwith  to  serve  him  with  a  citation  to  answer  the  charge  of 
having,  contrary  to  the  statutes  of  the  said  Cathedral  Church,  and  to 
his  duty  as  a  minister  thereof,  written  and  published  a  pamphlet  enti- 
tled «  Cathedral  trusts  and  their  fulfilment,"  containing  false  and  scan- 
dalous imputations  on  the  Dean  and  canons  of  the  said  Cathedral 
church  collectively  and  individually,  and  of  other  Cathedral  churches  in 
this  Kingdom ;  and  that  th^y  would  be  ready  to  hear  his  defence  at 
such  time  and  in  such  manner  as  in  the  instrument  of  citation  should  be 
expressed. 

The  plea  went  on  to  allege  that  K.  W.  was  reinstated  in  the  said  office, 
and  that,  while  he  was  such  Head  Master,  viz.  on  10th  October,  1849, 
the  Dean  and  Chapter  in  Chapter  assembled,  without  the  leave,  &c., 
and  against  the  will,  of  R.  W.,  and  without  any  just,  lawful,  or  proper 
process  or  proceeding,  issued,  taken,  or  pursued  by  the  Dean  and  Chap- 
ter in  that  behalf,  «did  adjudge  and  determine:  That  the  said  R.  W., 
then  being  such  Head  M^^ter  of  the  said  school  as  aforesaid,  and  as 
such  one  of  the  ministers  of  the  said  Cathedral  church,  had  been  guilty 
of  a  great  offence  by  writing  and  causing  to  be  published  the  said 
pamphlet  as  aforesaid,  and  had  thereby  rendered  himself  liable  and  ame- 
*201  °^^'®  ^^  ^^®  ""penalties,  punishments,  and  deprivation  which  the 
^  said  Dean  and  Chapter  of  the  said  Cathedral  church  were  by  the 
said  statutes  or  any  of  them,  and  especially  by  the  statute  JDe  c&rrigen" 
dis  exceh8ibu9j  or  by  any  other  power  or  authority  whatsoever,  autho- 
rized or  empowered  to  inflict,  and  that  he  the  said  R.  W.  had  thereby 
proved  himself  to  be  unfit  and  unworthy  to  be  intrusted  with  the  in-« 
struction  and  superintendence  of  the  foundation  boys  of  the  said  school, 
and  unworthy  to  be  continued  in  the  said  office  of  Head  Master  of  the 
said  school  or  in  the  receipt  or  enjoyment  of  the  advantages,  privi- 
leges, and  emoluments  of  the  said  office ;  and  the  said  Dean  and  Chap- 
ter, so  then  in  Chapter  assembled,  did  then,  without  the  leave  and 
license  and  against  the  will  of  the  said  R.  W.,  and  without  any  just, 
lawful,  or  proper  process  or  proceeding  issued,  taken,  or  pursued  by 
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the  said  Dean  and  Chapter  in  that  behalf,  further  adjudge,  order,  and 
determine  that  the  said  R.  W.  should  in  due  course  be  amoved  from  and 
deprived  of  the  said  office  of  Head  Master  of  the  said  grammar  school 
of  the  said  Cathedral  church,  and  the  advantages,  privileges,  and  emo- 
laments  thereof."  And  the  Dean  and  Chapter  afterwards,  viz.  on  19th 
October,  1849,  made  and  executed,  and  delivered  to  R.  W.,  a  certain 
other  deed  poll  under  their  common  seal,  beariug  the  last-mentioned  date, 
and  in  the  words  and  figures  following,  &c.  The  deed  was  then  set 
out. 

It  began,  "To  all,"  &c.  (as  before),  and  recited  that  R.  W.  had  been 
duly  cited  and  summoned,  by  an  instrument  of  citation  under  the  com- 
mon seal  of  the  Dean  and  Chapter  dated  13th  August,  1849,  to  appear 
before  them  in  Chapter  assembled,  on  14th  September,  1849,  to  an- 
swer, in  manner  in  the  said  instrument  expressed,  *the  charge  of  ^^^^ 
having  written  and  caused  to  be  published  a  certain  pamphlet  en-  '- 
titled,  &c.,  containing  divers  passages  of  a  scandalous  and  libellous  na- 
ture, reflecting  on  the  sa^d  Dean  and  Chapter  in  general,  and  on  the 
iudividual  members  in  particular,  as  in  the  said  instrument  was  particu- 
larly expressed.     The  deed  then  went  on : 

*'  And  whereas  seyeral  proceedings  have,  since  the  14th  day  of  September,  1849, 
been  had  in  the  matter  of  the  said  citation ;  and  whereas,  at  a  Chapter  holden  on 
the  10th  day  of  October,  1849,  the  said  Dean  and  Chapter  of  the  said  Cathedral 
church,  having  proceeded  to  the  examination  and  investigation  of  the  several  state- 
ments, and  charges  in  the  said  instrument  of  citation  contained,  and  having  duly 
and  fally  examined,  investigated,  and  considered  the  same,  and  also  the  several  edi- 
tions of  the  said  pamphlet  in  the  s^id  instrument  of  citation  mentioned,  and  having 
seen  office  copies  of  the  several  affidavits  of  the  said  R.  W.  sworn  in  the  cause  now 
depending  between  the  said  R.  W.  as  plaintiff  and  the  said  Dean  and  Chapter  as 
defendants  in  the  .High  Court  of  Chancery,  did,  by  virtue  and  authority  of  the 
statutes  of  the  said  Cathedral  church,  some  or  one  of  them,  and  especially  the  statute 
entitled  De eorriffendis  exeeatibuStSXid  by  virtue  of  all  other  lawful  power  and  authority 
whatsoever  enabling  them  the  said  Dean  and  Chapter  of  the  said  Cathedral  church 
lor  the  maintenance  of  good  order  and  discipline  therein  and  amongst  the  several 
members  and  ministers  of  the  same,  adjudge  and  determine  that  the  said  R.  W.,  then 
being  such  Head  master  of  the  said  school,  and  as  such  one  of  the  ministers  of  the 
said  Cathedral  church,  had  been  guilty  of  a  grave  offence  by  writing  and  causing  to 
be  published  the  said  pamphlet,  and  had  thereby  rendered  himself  liable  and 
amenable  to  the  penalties,  punishments,  and  deprivations  which  the  said  Dean  and 
Chapter  of  the  said  Cathedral  church  were  by  the  said  statutes  or  any  of  them,  and 
especially  by  the  said  statute  *De  oorrigendia  excessibus'  or  by  any  power  or 
authority  whatsoever,  authorized  or  empowered  to  inflict,  and  that  he  had  thereby 
proved  himself  to  be  unfit  and  unworthy  to  be  intrusted  with  the  instruction  and 
superintendence  of  the  foundation  boys  of  the  said  school,  and  unworthy  to  be  con- 
tinued in  the  office  of  Master  of  the  said  school  or  in  the  receipt  or  enjoyment  of  the 
advantages,  privileges,  and  emoluments  of  the  said  office:  and  the  said  Dean  and 
Chapter  then  in  Chapter  assembled  did  further  adjudge,  order,  and  determine  that 
the  iaid  R.  W.  should  in  due  course  be  amoved  from  and*  deprived  of  the  office  of 
Head  master  of  the  Grammar  school  of  the  said  Cathedral  church,  and  the  advantages, 
pritileges,  and  emoluments  thereof:  Now  know  ye  that  we,  the  De^n  and  Chapter," 
tc,i  "have,  by  our  whole  and  mutual  assent,  consent,  and  agreement,  deprived, 
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^9^^  *^^^^^t  remoYed,  displaced,  and  expelled,  and,  bj  these  presents,  for  oar^ 
''-I  selves  and  our  successors,  do  deprive,''  &o.,  "  and  expel,  the  said  R.  W.  of 
and  from  the  office  and  place  of  Upper  or  Head  Master,"  £c.,  *'  and  of  and  from  all 
and  every  other  office,  place,  or  ministry  in  the  said  Cathedral  church,  and  of  and 
from  all  houses,  lands,"  &o.     '*  In  witness,"  &c. 

The  plea  then  averred  that  the  supposed  oflfence  in  respect  of  which 
the  first-mentioned  resolution  and  the  secondly-mentioned  deed  poll 
were  made  was  the  same  with  the  offence  mentioned  in  the  first-men- 
tioned deed  poll  and  the  secondly-mentioned  resolution,  viz.  the  said  writ- 
ing, printing,  and  publishing  of  the  said  pamphlet,  and  is  the  supposed 
cause  of  removal  alleged  in  the  return  of  the  Dean  and  Chapter,  and 
not  other  or  different ;  and  that  there  never  was  any  other  cause  for 
such  removal :  that  the  removal  mentioned  in  the  return  is  the  removal 
set  forth  in  the  secondly-mentioned  deed  poll,  and  no  other,  &c. :  and 
that  the  Bishop  of  Rochester  in  the  pamphlet  and  deeds  poll  mentioned 
was  formerly  the  Dean  of  Worcester  as  and  when  in  the  said  pamphlet 
mentioned,  and  was  during  all  the  time  aforesayl,  and  still  is,  the  Bishop 
of  Rochester  for  the  time  then  and  now  being.     Verification. 

Demurrer  to  each  plea,  assigning  causes,  which  it  is  not  necessary  to 
set  forth  here.     (See  p.  24,  note  (i),  post.)     Joinder. 

The  demurrer  was  argued  in  this  term,(a) 

Sir  F,  Kelly ^  for  the  defendants. — First,  the  record  shows  that  there 
is  a  visitor ;  an  appeal  lies  to  him ;  and  this  court,  therefore,  has  not 
*.7q-i  jurisdiction  to  inquire  *into  the  propriety  of  the  dismissal; 
^  J  Philips  v.  Bury,  Skinn.  447,(6)  Dr.  Walker's  Case,  Ca.  K.  B. 
Temp.  Hard.  212.  By  the  statutes,  26,  De  pueris  Grammatieis^  &c., 
and  35,  De  Corrigendis  JSxcesaibus^  tM  body  (that  is  the  Dean  and 
Chapter) ^which  elects  the  master  has  power  to  dismiss  him :  and  the 
functions  of  the  visitor,  if  the  Dean  and  Chapter  do  wrong,  are  pointed 
out  by  the  statute  38,  De  Vuitatione  Hcclesice.  The  powers  vested  in 
them  and  in  the  visitor,  respectively,  are  the  same  as  in  the  Chester 
Case,(r)  which  is  an  authority  for  the  defendants  on  this  point,  and 
shows  also  that  the  return  cannot  be  objected  to  if  it  does  not  state 
precisely  the  cause  of  amotion.  Should  the  Court  think  differently  on 
this  last  point,  the  defendants  are  prepared  to  show  that  suflBcient 
ground  of  removal  appears  by  the  pamphlet  as  set  forth :  otherwise  its 
contents  need  not  be  discussed.  It  will  be  contended,  however,  that 
the  visitor  is  disqualified  in  this  case,  because  the  publication  which 
caused  the  dismissal  reflects  on  him  as  well  as  on  the  Dean  and  Chap- 
ter. The  prosecutor  thus  avails  himself  of  his  own  wrong.  It  is  as  if, 
in  a  libel,  he  had  reflected  upon  all  the  Judges  of  this  Court,  and  there- 

(a)  April  26th,  1851;  before  Patteson,  Wightman,  and  Erie,  Js.  (Lord  Campbell,  C.  J^ 
was  at  the  Criminal  Court  of  Appeal.)  And  April  30th ;  before  Lord  Campbell,  C.  J.,  Patteaon, 
Wighinan,  and  Eric,  Js. 

(fr)  Judgment  of  Lord  Holt  in  S.  C.  2  T.  R.  346. 

(c)  Regina  r.  Deao  A  Chapter  of  Chester,  15  Q.  B.  513  (K  C.  L.  R.  toL  69). 
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fore  contended  that  the  Court  could  not  take  cognisance  of  a  proceeding 
against  him  for  the  libel.  [Patteson,  J. — If  a  servant  libelled  me,  and 
his  master  dismissed  him  for  it,  and  the  servant  brought  an  action  for 
the  dismissal,  could  not  I  try  the  cause  ?]  If  this  objection  be  removed, 
it  results  from  the  authorities  that  the  proper  jurisdiction  is  in  the 
visitor ;  and  that  opinion  was  expressed  in  a  former  stage  of  this  case(a) 
bj  Wigram,  V.  C,  who  said :  "  If  *there  be  a  visitor  whose  powers  p^^^ . 
are  not  so  circumscribed  as  to  exclude  the  jurisdiction,  I  appre-  ^ 
bend  it  is  clear,  that  the  jurisdiction  must  be  in  that  visitor,  and  that 
his  decision  upon  the  point  is  final.  This  is  so  broadly  stated  in  all  the 
cases  since  Philips  v.  Bury,  Skinn.  447,  that  it  cannot  be  necessary  that 
I  should  refer  to  authorities  in  support  of  it.  The  case  of  The  King  v. 
Bishop  of  Chester,  1  W.  Bl.  22,  shows  that  the  rule  applies  as  well  to 
Cathedral  as  to  other  bodies." 

Sir  F.  TkesigeTj  contri. — It  must  be  admitted  that,  if  the  Bishop  is 
visitor  quoad  hoc,  the  prosecutor  cannot,  after  the  decision  in  Regina 
V.  Dean  and  Chapter  of  Chester,  16  Q.  B.  618  (E.  C.  L.  R.  vol.  69), 
raise  the  question  of  lawful  cause  in  this  Court.  But,  if  he  be  not  the 
visitor,  then,  there  being  an  allegation  in  the  return  that  the  prosecu- 
tor was  dismissed  for  lawful  cause,  and  the  pleas  denying  such  cause, 
the  question,  whether  or  not  sufficient  cause  appears,  may,  upon  this 
record,  be  open  to  di8CUSsion.(i) 

The  Bishop  is  not  the  visitor  quoad  hoc ;  first,  ^because,  assuming,  p^^. 
for  the  purpose  of  the  argument,  that  he  is  the  visitor  generally,  ^ 
his  authority  is  suspended  in  this  case  by  reason  of  personal  interest ; 
the  prosecutor  having  been  removed  for  libel,  not  only  on  the  Dean  and 
Chapter  of  Rochester  and  other  deans  and  chapters,  but  on  the  Bishop 
himself.  It  is  suggested  that  the  prosecutor  cannot  by  his  own  wrong 
disqualify  the  visitor :  but  it  is  contrary  to  the  most  established  prin- 
ciples, and  to  natural  justice,  that  any  person  should  be  judge  in  his 
own  ^use.  The  rule  would  apply  to  the  Judges  of  this  Court,  if  they 
were  called  upon  to  try  a  matter  in  which  their  jurisdiction  was  final, 

(a)  Wbuton  «.  The  Dean  k  Chapter  of  Rochester,  7  Hare,  532,  561. 

(5)  The  demurrer  to  plea  1  alleged,  as  to  so  much  as  related  to  the  return  of  a  removnl  for 
lawful  cause,  "that  the  same  plea  traverses  and  denies  an  averment  which  is  not  travemablc, 
mad  which  is  immaterial  and  stated  after  '  to  wit'  and  not  positively  alleged  or  stated  :  that  the 
plea  traverses  and  denies  the  lawful  cause  for  the  said  removal,  which  allegntion  of  lawful 
cause  ought  not  to  be  and  eannot  be  by  law  traversed  or  denied  or  put  in  issue  in  such  pleadings 
as  the  present :  that  it  does  not  appear  with  certainty  whether  the  said  plea  denies  only  the 
existence  of  a  lawful  cause,  or  that  the  removal  was  founded  on  a  supposed  lawful  cause,  or 
denies  both,"  Ac.  The  demurrer  to  plea  2  stated,  as  to  so  much  as  related  to  the  return  of  an 
omiMion  to  cail  in  the  visitor:  that  it  does  not  appear  with  certainty  how  the  Bishop  was  dis< 
qualified  or  interested;  that  the  plea  sets  up  personal  misconduct  as  a  disqualification,  and  ects 
it  up  so  that  no  proper  issue  could  be  taken  upon  it;  that  the  interest  is  so  stated  that,  if  issue 
were  Uken  upon  it,  matter  of  law  must  be  tried  by  a  jury ;  that  the  plea  is  uncertain,  and 
dooUe,  ±e.  The  demurrer  to  plea  3  stated:  That  the  plea  confesses  the  matters  in  the  return, 
aad  endeavors  to  avoid  them  by  matter  uncertainly  and  insufficiently  pleaded  and  immRterinl : 
that,  if  the  plea  denies  the  return  or  any  part  of  it,  it  does  so  in  an  insufficient  and  improper 
mr,  and  should  have  condaded  to  the  country,"  Ao. 
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and  each  of  them  had  a  personal  interest.(a)  If  it  was  necessary,  in 
order  to  justify  the  removal,  that  the  libel  on  the  Bishop  should  be  one 
ground  of  accusation,  that  is  a  cause  of  dismissal,  as  much  as  if  it  had 
been  the  only  cause.  If  the  removal  was  really  for  the  libel  on  the 
Dean  and  Chapter,  and  that  ground  was  sufficient,  it  is  their  own  fault 
that  they  did  not  confine  the  accusation  to  that.  The  principle  relied 
upon  is  laid  down  in  many  cases.  Buller,  J.,  says  in  Rex  v.  The  Bishop 
of  Ely,  2  T.  R.  290,  338 :  «<  Secondly,  As  this  was  not  a  visitatorial  act, 
it  is  impossible  that  the  propriety  of  the  Bishop's  conduct  can  be 
inquired  into  by  him  as  a  visitor,  for  this  would  be  to  determine  upon 
*9f)1  ^^^  ^^^  right.     This  point  is  so  clear,  that  if  there  *were  no 

^  authority  on  the  subject,  I  should  not  have  hesitated  to  make  the 
first  determination  upon  it.  A  visitor  cannot  be  a  judge  in  his  own 
cause,  unless  that  power  be  expressly  given  him.  A  founder  indeed 
may  make  hitn  so,  but  such  an  authority  i^  not  to  be  implied ;  he  cannot 
visit  himself.  In  the  present  instance  the  Bishop  of  Ely  claimed  an 
interest,  and  asserted  a  right,  in  the  appointment  of  the  master ;  and 
that  appointment  is  the  act  complained  of.  The  case  of  The  King  v. 
The  Bishop  of  Chester,  2  Stra.  797,  S.  C.  1  Barn.  K.  B.  62,  is  a  strong 
authority  on  this  point :  it  does  not  indeed  go  the  whole  length  of  this 
case ;  but  the  principle  of  it  is,  that  the  same  person  cannot  be  the 
visitor  and  the  visited."  The  incapacity  of  the  Bishop  of  Chester  to 
visit,  established  by  the  last  cited  case,  caused  the  passing  of  stat.  2 
G.  2,  c.  29.  It  is  laid  down  in  Brookes  v.  The  Earl  of  Rivers,  Hardr* 
603,  that,  (( where  a  Judge  has  an  interest,  neither  he  nor  his  deputy 
can  determine  a  cause :"  and  the  same  doctrine  appears  in  Wood  t^. 
The  Mayor  and  Commonalty  of  London,  1  Salk.  397,  S.  C.  Holt,  396 : 
therefore  the  Bishop  here  could  not  visit  by  his  Chancellor.  It  has 
been  said  that  even  an  act  of  parliament  to  make  a  man  judge  in  his 
own  case  would  be  void  as  against  natural  equity;  Day  v.  Savadge,  Hob. 
86,  87.  Among  the  more  modern  cases  on  this  point  are  Regina  v.  The 
Cheltenham  Commissioners,  1  Q.^B.  467  (£.  G.  L.  R.  vol.  41),  Regina 
V.  The  Justices  of  Hertfordshire,  6  Q.  B.  753  (E.  C.  L.  R.  vol.  51),  The 
Grand  Junction  Canal  Company  v.  Dimes,  12  Beav.  63,  2  Macn.  &  G. 
285,  Dimes's  Case,  14  Q.  B.  554  (E.  C.  L.  R.  vol.  68),(a)  and  Regina 
V.  Aberdare  Canal  Company,  14  Q.  B.  854  (E.  C.  L.  R.  vol.  68).  The 
^^-1  general  rule  on  this  point  applies  k  fortiori  in  the  ^case  of  a  visitor, 

•^  whose  power  is  discretionary  and  under  no  control. 
{T^ie  Court  adjourned  the  argument  at  this  point,  and,  on  the  subse* 
quent  hearing,  directed  Sir  F.  Thesiger  to  confine  himself  to  the  ques* 
tion  as  to  the  visitor's  authority.) 

(a)  See  Yenrb.  Hil.  8  H.  6,  fol.  18  B.,  19  B.  pi.  t,  eited  in  Dimes  ▼.  Proprietors  of  The  Gruid 
Junction  Canal,  3  H.  Lonis  Co.  759,  787. 

{b)  And,  a«  to  other  stages  of  the  same  cave,  see  the  notes  14  to  Q.  B.  pp.  555,  567 ;  and  Dimes 
V.  Proprietors  of  the  Orand  Junction  Cauali  3  H.  Lords  Ca.  759. 
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Secondly ;  by  the  statutes  of  this  foundation  the  Bishop  is  not  visitor 
as  to  the  Grammar  School.  A  visitor  may  be  so  for  one  purpose  and 
not  for  another,  if  the  statutes  restrain  him ;  per  Ashhurst,  J.,  in  Rex 
V.  The  Bishop  of  Ely,  2  T.  R.  835.  «« There  is  no  technical  form  of 
words  for  granting  a  visitatorial  power,  but  it  may  be  by  any  words 
showing  that  meaning  ;*'  <«  and  visitatorial  power  may  be  divided,  one 
set  of  visitors  to  one  purpose,  and  another  to  another  purpose ;"  per 
Lord  Hardwicke  in  Attorney-General  v.  Middleton,  2  Yes.  327,  828. 
The  visitatorial  power  here  is  given,  and  obedience  to  it  prescribed,  in 
large  and  general  words,  by  statute  38,  De  Visitatione  JEcclesice.  But 
statute  85,  De  Corrigendia  JExceMibua^  contains  this  ordinance :  <'  Ut 
in  Ecclesi^  nostr&  morum  integritas  servetur,  statimus  et  volumus  ut  si 
quis  minorum  canonicorum,  clericorum,  aut  aliorum  ministrorum,  in  levi 
culp  adeliquerit,  a^bitrio  Decani,  aut,  eo  absente.  Vice  Decani,  corn* 
gatur.  Sin  gravius  fuerit  delictum,  (si  justum  judicabitur)  ab  iisdem 
expellatur  a  quibus  fuit  admissus :"  that  is,  in  the  case  of  the  Master, 
the  Dean  and  Chapter,  by  statute  26,  De  pueru  grammaticis :  whereas, 
if  one  of  the  canons  should  commit  an  offence  or  crime  subjecting  the 
Church  to  heavy  scandal,  he  is  to  be  admonished  by  the  Dean,  and,  if 
he  do  not  amend,  accused  before  the  visitor,  and  by  his  judgment  cor- 
rected. 

*A  further  question  will  be,  if  the  power  of  expelling  for  <<  gra- 


vius delictum"  be  in  the  Dean  and  Chapter,  and  they  have  expelled 


[*28 


for  something  which  clearly  is  not  gravius  delictum,  whether  there  be 
not  such  an  excess  of  jurisdiction  that  the  Court-will  award  a  manda- 
mus, irrespectively  of  any  visitatorial  authority.    Was  it  then  «<  gravius 
delictum,"  within  statute  35,  to  publish  a  pamphlet  merely  imputing  a 
breach  of  the  founder's  regulations  in  the  application  of  the  funds  ? 
[Patteson,  J. — That  was  a  question  of  fact,  which  they  had  jurisdic- 
tion to  determine.]     They  have  here  expelled  a  second  time  for  the 
same  offence.     [Lord  Campbell,  C.  J. — Were  the  acts  done  in  a  visita- 
torial character  ?]     They  have  assumed  so  to  do  them ;  nor  could  they 
do  them  in  any  other  capacity ;  but  they  have  proceeded  ultra  vires. 
[Lord  Campbell,  C*  J. — The  visitor  has  an  original  jurisdiction  in 
some  instances ;  most  frequently  it  is  vested  elsewhere.     It  does  not 
follow  from  its  being  so  vested  that  the  visitor  has  not  the  appellate 
jurisdiction.]     The  existence  of  an  appellate  jurisdiction  is  not  to  be 
assumed,  merely  because  there  is  a  visitor. 
Sir  F.  Kelly  was  not  called  upon  to  reply. 

Lord  Campbell,  G.  J. — Not  having  heard  the  whole  argument,  I 
should  wish  the  other  members  of  the  Court  to  give  judgment  in  the 
case. 

Patteson,  J. — The  great  question  is.  Who,  in  this  case,  is  the  visitor  ? 
On  the  argument  the  other  day  I  thought  it  was  almost  conceded  that 
the  general  authority  of  the  visitor  extended  to  this  case,  unless  the 
VOL.  XVII. — 6  D  2 
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^^^.  interest  alleged  in  the  seoond  plea  excluded  him.  But  a  further 
^  ^question  has  been  raised,  on  the  35th  and  38th  statutes,  whether 
the  Bishop  is  visitor  at  all  in  a  matter  merely  concerning  the  school. 
Now  statute  35  does  not  in  any  way  relate  to  the  appointment  of  a 
visitor.  It  provides  that  if  any  one  <«  minorum  canonicorum,  clerico- 
rum,  aut  aliorum  ministrorum,"  should  offend  <Mn  levi  culpfi,"  he  shall 
be  corrected,  "corrigatur"  <«arbitrio  Decani,  aut,  eo  absente,  Vice 
Decani."  But,  in  case  of  a  weightier  delinquency,  <<sin  gravius  fuerit 
delictum,"  he  shall  be  expelled  by  the  same  persons  who  gave  him 
admission ;  that  is,  in  the  Master's  case,  the  Dean  and  Chapter.  Then 
follows  another  provision,  that,  if  a  canon  be  admonished  of  an  offence 
for  the  third  time  and  do  not  aipend,  » apud  Episcopum  visitatorem 
suum  accusetur,  et  illius  judicio  corrigatur.'*  Here,  then,  in  the  cases 
first  mentioned,  of  correction  and  expulsion,  the  Dean  and  Chapter, 
and  no  others,  are  the  persons  to  act ;  in  the  last,  the  Bishop  is  the 
judge  in  the  first  instance,  and  not  by  way  of  iippeal ;  for  here  the 
Dean  and  Chapter  cannot  act.  But  then  statute  88  gives  a  general 
power  to  the  Bishop,  to  visit,  and  to  correct  all  things,  whether  done 
by  the  Dean  and  Chapter  or  by  any  other ;  and  the  words  extend,  not 
only  to  reforming  and  correcting  in  the  first  instance,  but  to  hearing 
an  appeal.  In  Begina  v.  Dean  and  Chapter  of  Chester,  15  Q.  B.  513 
(E.  C.  L.  R.  vol.  69),  where  a  chorister  had  been  removed  by  the 
defendants,  this  Court,  on  mandamus,  held  that  the  Bishop,  as  visitor, 
was  the  proper  person  to  inquire  into  the  removal,  though  in  that,  as 
in  the  present  case,  the  Dean  and  Chapter  had  power  by  the  statutes 
to  expel,  as  being  the  persons  who  admitted,  and  it  might  have  been 
*^m  ®**^  *'^*^'  ^^^  ^^^^  purpose,  they  acted  as  visitors.  I  think  *that 
^  case  and  the  present  are  quite  alike,  and  the  statutes  now  before 
us  not  distinguishable  from  those  of  Chester.  The  Bishop,  therefore, 
has  the  authority,  as  visitor,  to  decide  whether  or  not  the  Dean  and 
Chapter  have  done  right. 

A  question  is  then  raised,  whether  this  proceeding  be  not  such  an 
excess  of  jurisdiction  in  the  Dean  and  Chapter  as  calls  for  an  inter- 
ference by  mandamus  though  there  be  a  visitor.  I  think  not.  If  there 
be  a  visitatorial  power,  there  cannot  be  such  an  excess  of  jurisdiction 
in  the  body  to  be  visited  as  ousts  him  of  jurisdiction ;  and  it  has  been 
so  laid  down  in  many  cases. 

If  then  the  Bishop  be,  as  I  think  he  is,  the  visitor  as  regards  the 
school,  the  question  remains,  under  the  second  plea,  whether  or  not  ho 
IS  excluded  6y  reason  of  interest.  By  that  plea  the  cause  of  removal 
appears  to  be  a  pamphlet  in  which  reflections  are  made  upon  the  Dean 
and  Chapter,  and  also  upon  the  Bishop,  both  as  visitor  of  this  founda- 
tion and  as  Dean  of  Worcester:  and  therefore  it  is  contended  that  he 
has  an  interest  which  prevents  his  acting  as  visitor.  That  a  man  can- 
not be  judge  in  his  own  cause,  is  a  rule  laid  down  in  Wood  v.  The 
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Major  and  Commonalty  of  London,  1  Salk.  897,  Rex  v.  The  Bishop 
of  Ely,  2  T.  R.  290,  Rex  v.  The  Bishop  of  Chester,  2  Stra.  797,  and 
in  other  cases,  which  have  been  lately  decided.  The  only  question  is, 
whether  that  principle  be  applicable  here;  whether  the  plea  shows 
such  an  interest  as  would  make  the  Bishop,  if  he  acted,  a  judge  in  his 
own  cause.  The  Bishop,  here,  has  no  interest  in  the  appointment. 
In  Rex  V.  The  Bishop  of  Ely  the  case  was  otherwise ;  but  there,  too, 
the  act  which  the  Bishop  had  assumed  to  *do  as  visitor  was  not  p^o^ 
properly  visitatorial.  Here  no  direct  interest  is  shown  in  either  *- 
the  removal  or  the  restoration ;  but  it  is  argued  that,  because  the  stric- 
tures in  the  pamphlet  extend  to  him,  he  has  not  only  a  bias  but  an 
interest.  Assuming  that  the  plea  shows  the  reflections  on  him. to  have 
been  a  ground  of  removal,  the  removal  was  not  his  act,  but  that  of  the 
Dean  and  Chapter :  he  has  no  interest  in  the  funds  said  to  have  been 
misapplied:  nor  would  the  application  of  them  be  any  part  of  the 
question  before  him  as  visitor.  Nor  would  it  be  any  question  before 
him  whether  or  not  Mr.  Whiston  was  properly  punished  for  reflecting 
on  him :  and,  if  it  were,  his  adjudication  on  the  subject  as  visitor  is  no 
remedy  to  him,  and  does  not  deprive  him  of  his  remedy  by  action.  If 
the  Dean  and  Chapter  have  expelled  the  Master  for  a  libel  on  the 
Bishop,  they  cannot  thereby  oust  him  of  his  right  to  proceed  at  law; 
In  Brookes  v.  The  Earl  of  Rivers,  Hardr.  508,  where  a  prohibition  was 
refused  because  the  alleged  interest  of  the  Judge  was  not  made  out,  it 
was  further  objected  that  one  of  the  parties  was  his  relation  by  mdr- 
riage ;  but  the  Court  said  that  *^  Favour  shall  not  be  presumed  in  a 
judge."  So,  here,  favour  ought  not  to  be  presumed  because  the  Bishop 
is  libelled  in  this  pamphlet.  The  second  plea,  therefore,  is  no  answer, 
since  it  fails  to  show  an  interest  in'  the  visitor ;  and  the  visitatorial 
power  itself  is  not  brought  in  question  by  it,  the  only  question  on  the 
plea  being,  whether  or  not  the  power  is  suspended. 

WiGHTMAN,  J. — As  to  the  Dean  and  Chapter  being  '^visitors 
quoad  hoc,  the  argument  entirely  fails.  Nothing  here  is  done  by 
them  as  visitors ;  nor  are  they  authorized  to  do  anything  in  that  cha* 
racter  by  statute  35..  Under  that  statute  they  may  expel  for  certain 
offences ;  but  in  doing  so  they  do  not  act  as  visitors :  if  they  are  wrong 
in  their  exercise  of  jurisdiction,  the  only  question  is  to  whom  an  appeal 
lies.  The  power,  generally,  in  such  cases,  is  with  the  visitor ;  and,  where 
it  is  so,  this  Court  has  no  jurisdiction.  Now  nothing  can  be  more  large 
than  the  terms  in  which  authority  is  given  to  the  Bishop :  <«  Cui  quidem" 
««plenam  concedimus  potestatem  et  auctoritatem  ut  super  Singulis  arti- 
culis  in  statutis  nostris  contentis,  et  quibuscunque  aliis  articulis  statum, 
commoduiQ,  aut  honorem  Ecclesise  nostro  concernentibus,  Decanum, 
canonicos,  minores  canonicos,  cseterosque  ministros  et  cogat  et  eorum 
quemlibet  per  juramentum  Ecclesisa  prsestitum  veritatem  dicere  de  omni- 
bus delictis  et  criminibus  quibuscunque.     Comperta  autem  et  probata. 
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jnxta  delicti  et  criminis  tnensnram,  puniat  Episcoptis,  atqtte  reformet, 
omniaque  faciat  quae  ad  vitioram  resecationem  necessaria  yidebuntar, 
quseqae  ad  visitatoris  officium  de  jure  pertinere  dinoscuntur.  Qaos  qui- 
dem  omnes,  tarn  Decanum  quam  Canonicos,  et  alios  Ecclesise  nostrsd 
ministros,  quoad  omnia  premissa  volumuB  et  mandamus  ipsi  Episcopo 
parere  et  obedire/*  If  the  Dean  and  Chapter  commit  a  mistake  in  the 
exercise  of  their  functions,  the  person  who  has  the  general  supervision 
is  the  Bishop.  The  Dean  and  Chapter  did  not  act  as  visitors  in  remov- 
ing the  master.  That  act  is  an  ordinary  incident  in  the  administration 
of  such  bodies,  and  is  not  visitatorial.  The  case  is  undistinguishable 
^no-i  from  Regina  v.  Dean  and  Chapter  of  *Chester,  16  Q.  B.  613  (E. 
-'  C.  L.  R.  vol.  69) ;  the  objection  now  made  might,  if  valid,  have 
prevailed  there.  As  to  the  other  points,  my  brother  Fatteson  has 
expressed  my  opinion. 

Erle,  J.-*- As  to  the  first  question :  it  is  clear  that,  under  statute  36, 
the  Dean  and  Chapter  have  an  original  jurisdiction  to  remove  an  ofiBcer 
of  this  kind  for  a  grave  offence.  It  is  also  clear  that,  under  statute  38, 
the  visitor  has  power  to  say  whether  such  removal  has  been  wrong.  He 
is  to  do  all  that  pertains  to  the  office  of  visitor :  he  may  himself  expel 
if  the  Dean  and  Chapter  ought  to  have  expelled  but  have  not :  and  it 
follows  that  he  is  the  person  to  adjudicate  as  visitor  when  the  Master 
has  been  removed  and  alleges  that  the  removal  is  wrongful.  Secondly, 
is  the  removal  complained  of  such  a  clear  excess  of  the  jurisdiction  that 
the  Dean  and  Chapter  have  no  right  to  contend  that  it  is  within  the 
visitor's  cognisance  ?  The  ground  of  dismissal  is  aa  alleged  libel.  A 
publication  may  be  so  libellous  as  to  be  a  grave  offence.  Whether  it  is 
so  or  not,  is  for  the  determination  of  the  Dean  apd  Chapter.  If  they 
have  jurisdiction  at  all,  they  have  authority  to  decide  this.  The  com- 
plainant alleges  that  it  was  their  duty  to  decide  in  his  favour :  if  so,  it 
was  their  duty  to  entertain  the  question :  how  they  should  decide,  it 
was  for  them  to  consider.  I  agree  with  my  brother  Fatteson  that  the 
visitor  here  has  n«  personal  interest  which  disqualifies  him. 

Lord  Campbell,  C.  J. — Having  been  absent  during  part  of  the  argu- 
^Q.^  ment,  I  did  not  wish  to  give  my  opinion  '^till  my  learned  brothers 
-*  had  decided  the  case :  but  I  think  I  may  now  say  that  I  entirely 
concur  with  them.  It  was  argued  that,  by  virtue  of  statute  86,  the 
Dean  and  Chapter  were  visitors  in  this  case ;  but  I  think  not.  All  they 
do  under  that  statute  is  matter  of  appeal  under  statute  38.  They  have 
an  original  jurisdiction  as  to  amotion,  but  subject  to  appeal.  In  this 
case,  therefm,  the  proper  appeal  was  to  the  visitor,  unless  he  was  dis- 
qualfied  by  interest.  The  rule  is,  no  doubt,  that  a  man  shall  not  be 
judge  in  his  own  cause.  But  here  the  Bishop  is  no  party,  and  has  no 
interest  in  the  result.  Those  who  contend  for  the  disqualification  might 
as  well  say  that,  if  the  master  had  been  removed  for  a  libel  on  the 
Judges  of  the  Queen's  Bench,  we  should  for  that  reason  have  had  no 
jurisdiction.  Judgment  for  the  Crown. 
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The  QUEEN  v.  POCOCK  and  Others.    May  7. 

TraslMS  appointed,  under  •  local  aet,  for  the  parpoie  of  repairing  th0  roads  in  a  distriot,  with 
power  to  contract  for  executing  each  repair^  are  not  cliargeable  with  manslaaghter  if  a  person, 
using  one  of  such  roads,  is  accidentally  killed  in  consequence  of  the  road  being  out  of  repair 
through  neglect  of  the  tmstaei  to  contract  for  repairing  it 

Watson,  in  this  term,  obtained  a  rule  to  show  cause  why  an  inquisi- 
tion, held  on  6th  January,  1861,  before  the  Coroner  for  the  City  of 
London  and  borough  of  Southwark,  on  the  body  of  William  Brent, 
and  brought  into  this  Court  by  certiorari,  should  not  be  quashed  for 
insufficiency. 

The  inquisition  set  out  that  the  defendants  and  others  of  the  said 
borough,  on  27th  December,  1850,  in  the  parish  of  St.  George  the 
Martyr,  in  the  said  borough,  ♦'<upon  the  said  William  Brent"  p^^. 
<(  feloniously  did  make  an  assault ;  and  that  the  said*'  defendants  *- 
and  the  said  others  ^^were  then  and  there  trustees  under  a  certain 
Act,"  &c.  (10  G.  4,  c.  cxxviii.(a)):  "that  it  thereupon  became  the 
duty  of"  defendants  and  the  said  other's  "  to  contract  and  agree  for 
the  reparation,  repairing,  and  amending  of  a  certain  road  hereinafter 
mentioned,  and  also  to  repair  and  amend  and  to  cause  to  be  repaired 
and  amended  the  said  road,  to  wit,  a  certain  road  commencing,"  &c., 
along,  &c.,  to,  &c.,  the  said  road  being  within  a  certain  district  called 
in  the  said  Act  the  south  district  of  the  ^parish  of  St.  George  the  p^<^ 
Martyr  in  the  borough  of  Southwark,  "  when  and  so  often  as  the  ^ 
same  shall  be  necessary,  with  good,  proper,  and  sufficient  materials  and 
things,  and  with  such  due  reparation  and  amendment  that  the  liege 
subjects  of  our  Lady  the  Queen  might  go,  return,  pass,  repass,  ride, 
and  labour  with  their  horses,  coaches,  carts,  and  other  carriages  in, 
through,  and  along  the  said  road  (the  same  then  and  there  being  a 
public  road)  as  they  ought  and  were  wont  and  accustomed  to  do:" 
that  defendants  and  the  said  others,  being  unmindful  of  their  duty, 

(a)  Local  and  perwmal,  pablle :  "  For  watching,  lighting,  elaaniiog,  and  improTing  the  roadi, 
streets,  and  other  public  pasaages  and  places  leading  from  the  Stones  End,  Blackman  Street,  to 
the  Fishmongers'  Almshoasee,  Newington,  and  from  thence,  and  from  Stones  End  aforesaid, 
towards  Blackfriars,  Waterloo,  atfd  Westminster  Bri^gea,  and  the  parts  adjacent  or  near  thereto, 
within  the  parish  of  Saint  Oeorge  the  Martyr  in  Southwark  in  the  oountj  of  Surrey." 

Bj  sect  1  the  defendants  and  others  are  appointed  trustees  fbr  (among  other  things)  repairing 
the  roads  mentioned  in  the  Act,  and  preronting  nuisances  therein. 

Sect  lO^naets  "  that  it  shall  be  lawful  for  the  said  trnateea  to  oanae  the  aatd  se?eral  roadi, 
■treets,  and  other  publio  passages  and  places  within  the  said  district  (or  such  part  or  parte  thereof 
only  as  to  them  the  said  trustees  shall  seem  right)  to  be  lighted  and  watched,  and  the  part  and 
parts  of  the  now  turnpike  roads  within  the  distriot,  when  the  same  shall  come  under  their 
management  and  control  and  shall  oease  to  be  turnpike  roads,  in  such  manner  as  they  the  said 
tmatees  shall  think  fit,  and  to  exercise  all  such  powers  and  authorities  as  shall  be  necessary  for 
thai  purpose ;"  and  **  io  eontraet  and  agne  for  the  reparation,  repairing,  and  amending,  by  paring 
or  otherwise,  of  all  parts  of  the  aaid  distriot  which  are  now  not  deemed  turnpike  roads,  and  of  the 
■aid  part  or  parts  of  the  said  turnpike  roads,  whenerer  the  same  shall  be  under  their  manage- 
ment  and  control,  and  hare  by  law  to  be  rep^red  and  amended  by  the  trustees  under  this  Act :" 
•ad  by  sneh  eontraeta  to  stipulate  for  fines  to  be  Imposed  on  the  eontneton  for  neglect  or 
delaulL  Power  is  also  given  to  the  trustees,  by  sect  49  and  other  sections,  to  lery  and  enforce 
fajmtni  of  rates  for  repairing  and  maintaining  the  said  roads,  streets,  Ao. 
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« did  then  and  there,  contrary  to  their  said  duty,  feloniously  neglect 
and  omit  to  contract  and  agree  for  the  reparation,  repairing,  and 
amending  the  said  road,  and  did  also  then  and  there  feloniously  neglect 
and  omit  to  repair  and  amend  and  to  cause  to  be  repaired  and  amended 
the  said  road,  to  wit,  at,*'  &c. ;  <«  whereby  the  said  road  then  and  there 
became  and  then  and  there  was  in  a  very  ruinous,"  &c.,  «  and  decayed 
condition  for  want  of  such  due  reparation  and  amendment  of  the  same : 
and  that,  the  said  William  Brent  being  then  and  there  riding  upon  a 
certain  barrow  drawn  by  a  certain  pony  which  he  the  said  W.  B.  was 
then  and  there  driving  along  the  said  road,  the  said"  defendants  and 
the  said  others,  «« by  the  feloniously  neglecting  and  omitting  to  con- 
tract and  agree  for  the  reparation,  repairing,  and  amending  the  said 
road,  and  the  feloniously  neglecting  and  omitting  to  repair  and  amend 
and  to  cause  to  be  repaired  and  amended  the  said  road,  and  by  reason 
of  the  want  of  such  due  reparation  and  amendment  of  the  said  road  as 
aforesaid,  did  thereby  then  and  there  feloniously  cause  one  of  the 
wheels  of  the  said  barrow  then  and  there  to  drop  into  a  certain  large 
^07-1  hole  in  the  said  road,  and  the  said  William  *Brent  to  be  thereby 

^  then  and  there  jerked  and  thrown  with  great  violence  from  and 
off  the  said  barrow  down  to  and  upon  and  against  the  ground  there ; 
and  by  means  thereof  the  said"  defendants,  &c.,  did  <«  then  and  there 
feloniously  cause  the  said  W.  B.  then  and  there  to  receive  mortal  frac- 
tures of  eight  of  the  ribs  of  him  the  said  W.  B. ;  of  which  said  mortal 
fractures,  and  the  sickness,"  &c.,  <^  thereby  occasioned,  the  said  W.  B. 
did  languish,"  &c.,  "and,  on,"  Ac,  "the  said  W.  B.  of  the  said  mortal 
fractures,"  ic,  "  did  die :  And  so  the  jurors,"  &c.,  "  do  say  that  the 
said"  defendants,  &c.,  "  him  the  said  William  Brent,  in  manner  afore- 
said," &c.,  "  felonioilsly  did  kill  and  slay,  against  the  peace,"  &c. 

Ohamock  now  showed  cause. — The  defendants  have  been  guilty  of  a 
felony  in  omitting  to  fulfil  their  statutory  liability  to  contract  and  agree 
for  the  repairs  of  the  road,  inasmuch  as  the  absence  of  such  repairs  has 
caused  the  death  of  a  party  using  the  road.  [Lord  Campbell,  G.  J.— 
Surely  this  is  different  from  a  case  of  personal  neglect ;  how  can  such 
an  omission  as  this,  on  the  part  of  trustees,  amount  to  a  felony  ?]  They 
have  funds  in  their  hands,  for  the  purpose  of  repairing,  which  they 
omit  to  use ;  that  is  a  neglect  of  their  duty  towards  the  public  in  respect 
of  those  funds ;  and  such  neglect  is  clearly  a  felonious  offence,  if  ic 
cause  the  death  of  any  one ;  Regina  v.  Haines,  2  Gar.  k  Eir.  368,  871 
(E.  G.  L.  R.  vol.  61).  The  objection  raised  in  Regina  v,  Barrett,  2 
Car.  &  Eir.  343,  cannot  be  made  in  the  present  case ;  for  there  is  a 
distinct  allegation  here  that  it  was  the  duty  of  defendants  to  repair. 
The  defendants  will  contend  that  the  parish  officers  are  liable  for  the 
^oj.,  neglect.     [Lord  Campbell,  C.  J. — Where  the  *inhabitants  gene- 

^  rally  of  a  parish  are  bound  to  repair,  can  they  be  indicted  for 
felony  upon  a  death  caused  by  their  not  repairing  ?]   It  is  not  necessary 
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to  go  so  far ;  here  an  express  duty  is  imposed  by  statute  upon  a  parti- 
cular body.  [Lord  Campbell,  C.  J. — But  that  duty  is  the  same  which 
lay  originally  upon  the  inhabitants.]  The  question  is  not  whether  there 
are  sufficient  grounds  for  a  conviction  in  case  of  an  indictment  being 
preferred,  or  what  would  be  the  punishment  in  case  of  a  conviction  :  but 
whether  the  inquisition  is,  on  the  face  of  it,  bad.  [Lord  Campbell,  C. 
J. — To  ascertain  that,  we  must  see  whether,  and  how,  the  duty  alleged 
in  the  inquisition  arose.  Erle,  J. — In  order  to  make  the  neglect  of 
duty  an  indictable  offence,  must  it  not,  as  in  the  cases  cited  of  neglect 
.in  the  management  of  mines,  be  immediately  connected  with  the  death  ? 
WiGHTMAN,  J. — In  the  cases  referred  to,  of  neglect  in  managing  mines, 
the  person  killed  was  not  aware  of  such  neglect.  Why  did  the  deceased 
here  go  along  the  road  at  all  7]  There  is  nothing  to  show  that  he  knew 
of  its  being  out  of  repair. 

Walton  and  O-.  ffaye$^  contrd.,  were  not  heard. 

Lord  Campbell,  C.  J. — I  am  clearly  of  opinion  that  the  inquisition 
is  bad,  and  must  be  quashed.  No  doubt  the  neglect  of  a  personal  duty, 
when  death  ensues  as  the  consequence  of  such  neglect,  renders  the  party 
guilty  of  it  liable  to  an  indictment  for  manslaughter :  and  the  cases 
which  have  been  cited  in  the  course  of  the  argument,  and  which  establish 
that  doctrine,  are  good  law.  I  myself  tried  a  prisoner  for  not  taking 
proper  care  in  managing  the  shaft  of  a  mine.  He  intrusted  the  manage* 
ment  of  it  to  an  incompetent  ^person,  who  said  at  the  time  that  p^^q 
he  was  incompetent.  The  prisoner  was  convicted ;  and  I  did  not  ^ 
hesitate  to  inflict  a  severe  sentence.  Sut  how  can  the  principle  I  have 
stated  apply  to  the  present  case  ?  It  cannot  be  said  that  the  trustees 
are  guilty  of  felony  in  neglecting  to  contract.  Not  only  must  the 
neglect,  to  make  the  party  guilty  of  it  liable  to  the  charge  of  felony,  be 
personal,  but  the  death  must  be  the  immediate  r^esult  of  that  personal 
neglect.  According  to  the  argument  here,  it  might  be  said  that  where 
the  inhabitants  generally  are  bound  to  repair,  and  a  death  is  caused  as 
in  the  present  case,  all  the  inhabitants  are  indictable  for  manslaughter. 

Patteson,  J. — The  inquisition  is  clearly  bad.  The  allegation  that 
the  trustees  feloniously  neglected  to  repair  cunnot  be  supported. 

WiGHTMAN,  J. — I  am  of  the  same  opinion.  The  death  here  is  not 
the  direct  consequence  of  the  neglect  charged. 

Erle,  J. — In  all  the  cases  in  which  a  party  has  been  indicted  for 
manslaughter  in  causing  death'  by  his  omission  to  perform  a  particular 
duty,  I  think  the  neglect  of  duty  was  immediately  connected  with  the 
death,  as  in  the  case  of  careless  driving  on  a  railway,  or  of  not  supply- 
ing an  infant  with  food.  The  present  case  does  not  fall  within  this 
class.     The  inqifisition  is  bad,  and  must  be  quashed. 

Inquisition  quashed. 

In  an  indictment  for  manslaughter  which  provides  that  any  act  of  miscon- 
nnder  the  act  of  Congress  July  7, 1838,    duct;  negligence,  or  inattention  on  the 
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part  of  persons  employed  in  steamboat  was  lost  without  fault  on  the  part  of  the 

navigation,  producing  death  as  a  result,  defendants,  they  should  be  discharged : 

shall  be  deemed  manslaughter,  it  is  and  if  it  appear  that  those  who  lost 

unnecessary  to  aver  or  prove  malicious  their  lives  did  so  by  neglecting   the 

intent  in  the  persons  charged.     If,  on  directions  of  the  officers  in  charge,  after 

the  trial  of  such  an  indictment,  it  ap-  the  accident  had  happened,  the  defend- 

pear  that  the  steamboat  of  which  the  ants   should   be    discharged :    United 

defendants  had  charge,  came  into  colli-  States  v,  Warner,  4  M'Lean,  463. 
sion  with  another  vessel,  whereby  life 


^.^,  *The  QUEEN  v.  The  Inhabitants  of  LLANELLY,  BRECK. 


*40] 


NOCKSHIRE.     May  7. 


A  married  pauper  and  her  ebildren  were  removed  by  ao  order  of  jastiees  from  the  parish  where 
■he  had  resided,  as  a  married  woman,  for  ten  years  continuonsly.  Two  years  before  the  order 
of  removal,  her  husband  had  left  her  and  gone  to  America.  She  had  received  letters  from  him 
since  his  departure,  and  was  daily  expecting,  at  the  time  of  the  hearing  of  the  appeal,  to 
receive  a  letter  from  him  containing  money  to  enable  her  and  her  children  to  join  him.  The 
Sessions  having  quashed  the  order,  and  stated  the  above  facta  in  a  case  for  this  Court: 

Held :  that  there  was  a  disruption  of  the  husband's  residence,  and  that  such  disruption  rendered 
the  wife  and  children  removable,  notwithstanding  their  unbroken  personal  residence  in  the 
respondent  parish. 

On  an  appeal  against  an  order  of  justices,  dated  12th  July,  1850, 
for  the  removal  of  Margaret  George  and  her  three  children  from  the 
parish  of  Llanelly,  in  Brecknockshire,  to  the  parish  of  Llanelly,  in 
Carmarthenshire,  the  Sessions  quashed  the  order,  subject  to  the  opinion 
of  this  Court  upon  a  case,  which  was  in  effect  as  follows. 

The  pauper  had  been  married  ten  years  last  May,  and  had  resided 
within  the  respondent  parish  ever  since.  She  had  three  children  born 
since  her  marriage.  About  two  years  ago  her  husband  left  her  in  a 
cottage  in  the  respondent  parish,  and  went  to  America,  where  he  then 
was.  She  had  received  letters  from  him,  one  only  a  week  before  the 
Sessions,  and  was  in  daily  expectation  of  receiving  another  letter  from 
him,  with  money  for  the  purpose  of  defraying  the  expenses  of  herself 
and  her  children  over  to  her  husband  in  America. 

Thp  respondents  cited  Regina  v.  Pott  Shrigley,  12  Q.  B.  143  (E.  C. 
L.  R.  vol.  64) ;  and  the  appellants  referred  to  Regina  v.  East  Stone- 
house,  12  Q.  B.  72  (E.  C.  L.  R.  vol.  64).(a)  The  Justices  were  of  opinion 
there  was  no  disruption  of  the  five  years'  residence,  and  that  the  five 
♦411  y®***^  ^^y^  ^'^'^  running  on  in  the  respondent  *parish :  and  there- 
^  fore  the  order  was  quashed  without  discussing  the  other  grounds 
of  appeal. 

Should  this  Court  aflSrm  the  order  of  Sessions  on  the  irremovability 
by  reason  of  residence,  the  order  of  removal  was  to  be  quashed  on  that 

(a)  Where,  however,  no  dooiiion  took  plaoe  on  tiie  point  now  raised. 
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ground :  should  the  Court  be  of  opinion  that  the  order  of  Sessiona  was 
wrong,  then  the  order  of  removal  to  be  confirmed. 

Pashleif,  in  support  of  the  order  of  Sessions. — The  order  of  removal 
was  properly  quashed,  inasmuch  as  the  pauper  and  her  children  had 
been  irremovable  under  stat.  9  &  10  Vict.  c.  66,  s.  1,  by  reason  of  an 
unbroken  residence  of  five  years  in  the  appellant  parish  up  to  the  re- 
moval. It  was  contended  by  the  respondent  parish  that,  although  there 
had,  primfi  facie,  been  a  residence  by  the  wife  of  more  than  five  years, 
there  was  such  a  disruption  of  the  husband's  residence  as  to  make  the 
wife  removable.  Regina  v.  Pott  Shrigley  will  be  relied  on  by  the  other 
side.  But  there  the  disruption  of  the  husband's  residence,  which  was 
caused  by  his  being  transported,  took  place  before  lie  had  resided  five 
years  in  the  parish.  In  the  present  case  the  husband  had  resided  more 
than  five  years  before  the  alleged  disruption.  He  had  not  since  then 
changed  his  domicile ;  so  that,  if  he  had  returned  before  the  order  of 
removal  was  made,  he  would  have  been  legally  irremovable ;  and  it  is 
upon  the  legal  irremovability  of  the  husband,  and  not  upon  the  mere 
fact  of  his  absence  from  or  presence  in  the  parish,  that  the  irremova- 
bility of  the  wife  depends;  Regina  v.  St.  Ebbes,  12  Q.  B.  187'(E.  G. 
L.  R.  vol.  64).  It  is  true  that  here  the  wife,  at  the  time  of  the  hear- 
ing of  the  appeal,  was  in  expectation  of  a  letter  *from  her  hus- 


band containing  the  means  for  her  departure  from  the  parish; 
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but  that  only  shows,  at  most,  that  the  husband  had  an  intention  of 
changing  his  domicile  at  some  future  time.  Nor  is  there  any  evidence 
that  there  was  such  expectation  on  the  part  of  the  wife,  or,  conse- 
quently, such  intention  on  the  part  of  the  husband,  at  the  time  of  the 
making  of  the  order,  which  is  the  date  that  must  be  looked  to  as  mate- 
rial. It  cannot,  therefore,  be  said  that  the  husband  has  changed  his 
residence  while  the  wife  and  children  remain  in  the  parish  under  these 
circumstances.  [Lord  Campbell,  C.  J. — Must  we  not  consider  that 
the  husband's  domicile  is  transferred,  whatever  may  be  the  legal  effect 
of  such  transference  ?  Suppose  that  he  were  actually  established  in  a 
mercantile  concern  in  America ;  is  his  domicile  still  in  England,  until 
his  wife  and  children  join  him  ?]  That  is  a  question  of  fact  as  to  which 
a  jury  might  draw  an  inference  either  way.  [Lord  Campbell,  C.  J. — 
There  might  be  a  question  as  to  the  operation  of  the  change  of  domicile 
under  stat.  9  &  10  Vict.  c.  66 ;  but  there  could  be  no  doubt  of  such 
change  having  taken  place ;  the  husband's  personal  property,  if  he  died 
in  America,  would  be  administered  according  to  the  law  of  that  country.] 
Somerville  v.  Lord  Somerville,  5  Yes.  750,  is  an  authority  against  the 
personal  property,  under  circumstances  like  the  present,  being  adminis- 
tered according  to  the  lex  loci  rei  sitss.  The  lex  domicilii  is  to  be 
looked  to ;  and,  according  to  Pothier,  Coutumea  d'Orleans,  Introduc- 
tion, c.  1,  s.  20,  p.  7  (CBuvres,  vol.  5,  ed.  1780,  4to.),  the  wife's  resi- 
dence is  a  material  point  in  ascertaining  the  disputed,  domicile  of  tho 
VOL.  XVII.— 7  E 
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^  .o-|  httsband.  Moreover,  the  Sessions  having  decided,  *upon  the  evi- 
^  dence  laid  before  them,  that  there  was  no  disruption,  this  Court 
will  not  review  their  decision.  It  might  be  a  question  here,  whether 
there  was  any  evidence  at  all  for  such  a  decision,  but  not  whether  the 
decision  upon  the  evidence  was  correct.  Even  the  question  whether,  in 
the  case  of  a  pauper's  departure  from  the  parish  in  which  he  has  been 
residing,  there  is  an  animus  revertendi  or  not,  is  properly  a  question  of 
fact  for  the  Qnarter  Sessions ;  Regina  v.  Tacolnestone,  12  Q.  B.  157 
(E.  C.  L.  R.  vol.  64).  Here  it  does  not  appear  with  what  object  the 
husband  went  to  America ;  and  the  Sessions  have  not  raised  any  ques- 
tion of  law  by  their  decision. 

Further:  even  if  the  husband  had  changed  his  domicile,  and  had 
abandoned  his  wife,  she  would  not  have  lost  her  irremovability,  as  she 
acquired  it  before  the  husband's  change  of  domicile.  In  Regina  v.  Pott 
Shrigley,  12  Q.  B.  148  (E.  C.  L.  R.  tol.  64),  the  husband  had  never  ac- 
quired irremovability  at  all,  so  as  to  render  the  wife  irremovable. 
[Lord  Oampbbll,  G.  J. — Can  the  wife  acquire  irremovability  proprio 
jure  ?]  The  language  of  stat.  9  &  10  Vict.  c.  66,  s.  1,  is  certainly  in- 
tended to  give  the  wife  that  power :  «<  such  person*'  applies  equally  to 
the  husband  and  the  wife,  [^rlb,  J. — The  proviso  at  the  end  of  the 
section  makes  the  removability  of  the  wife  and  children  dependent 
upon  that  of  the  husband ;  and  stat.  11  k  12  Vict.  c.  Ill,  s.  1,  so  inter- 
prets it.]  The  exact  meaning  of  the  proviso  is  not  very  clear ;  and  the 
interpretation  given  to  it  by  stat.  11  k  12  Vict.  c.  Ill,  s.  1,  has  not 
made  it  less  perplexing.  The  latter  statute  seems  intended  to  provide 
that  the  absence  of  the  '^husband,  which  creates  a  physical  irre- 
movability from  the  parish,  does  not  creale  such  an  irremova- 
bility as  to  render  the  wife  irremovable.  The  question  had  been 
raised  in  Regina  v.  St.  Ebbes,  12  Q.  B.  187  (E.  C.  L.  R.  vol.  64). 
{Pattbson,  J. — Suppose  the  man  in  the  present  case  had  been  unmar- 
ried, and  had  gone  for  a  time  to  America.  If  he  had  returned  before 
the  day  of  the  making  the  order,  he  would  be  removable :  you  could  not 
incorporate  the  time  during  which  he  resided  in  the  parish,  before 
going  to  America,  with  the  time  during  which  he  resided  in  the  parish 
after  his  return.  Can  you  contend  that  in  such  a  case  he  would  be 
irremovable  ?]  He  would  certainly  be  irremovable  in  the  absence  of 
any  explanation  of  the  cause  of  his  absence.  [Lord  Campbell,  C.  J. — 
What  question  of  law  do  you  say  that  the  Sessions  have  reserved  ?] 
None ;  unless  it  be  the  question.  Whether  there  was  any  evidence  at  all 
for  the  fact  which  they  decided.  [Pattbson,  J. — They  seem  to  find 
that  there  was  no  disruption,  b^eaute  the  wife  still  remained  in  the 
parish.]  The  fair  inference  of  fact,  upon  the  evidence,  is,  that  the 
husband  was  in  doubt  as  to  his  return.  But,  at  all  events,  the  question 
is  one  of  fact  only,  and  cannot  be  again  raised  here.    In  Regina  v.  St. 
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Uarylebone,  16  Q.  B.  299  (E.  G.  L.  R.  vol.  71),  this  Court  refused  to 
draw  an  inference  as  to  intention. 

WiUe9j  oontri^  was  stopped  by  the  Court. 

Lord  GahpbsIiL,  C.  J. — The  argument  has  failed  to  satisfy  me  that 
I  was  wrong  in  the  opinion  which  I  entertained  at  first,  that,  where  the 
husband  is  absent,  *so  as  to  cause  a  primfi  facie  disruption  of  the  -^ . . 
residence,  the  onus  is  upon  those  who  dispute  that  fact  to  show  an  '- 
animus  revertendi.  Here  no  evidence  has  been  given  of  such  inten- 
tion ;  and  what  little  evidence  there  is  weighs  the  other  way.  It  ap- 
pears that  the  husband  has  established  himself  in  America,  and  that  his 
wife  expects  a  letter  from  him  containing  the  means  for  her  removal  to 
his  new  abode.  It  seems  clear,  therefore,  that  he  is  not  resident  in  the 
respondent  parbh ;  and,  if  he  is  not  resident  himself,  it  is  impossible 
to  contend  that  the  wife  has,  by  her  own  residence,  acquired  the  right 
of  irremovability. 

*  Patteson,  J. — The  wife  and  children  pre  removable  unless  the  hus- 
band, at  the  time  of  the  making  of  the  order,  is  irremovable.  It  does  not 
at  aU  follow,  as  a  matter  of  course,  that  the  mere  absence  of  the  husband 
creates  a  disruption.  In  Regina  v.  Tacolnestone,  12  Q.  B.  157  (E.  C. 
L  R.  vol.  64),  there  was  abundant  evidence  to  show  an  animus  rever- 
tendi  in  the  husband.  But  here  it  is  for  those  who  seek  to  prove  the 
husband's  irremovability  to  show  that  he  had  an  intention  of  returning 
from  America ;  and  the  evidence,  as  far  as  it  goes,  is  against  such  an 
inference.     The  order  of  Sessions  must  therefore  j>e  quashed. 

WiGHTMAN,  J.— Regina  v.  Pott  Shrigley,  12  Q.  B.  143  (E.  C.  L.  R. 
vol.  64),  ia  a  direct  authority  to  show  that  the  wife's  residence  does  not 
render  her  irremovable  if  the  husband  be  removable.  The  question, 
therefore,  here  is,  whether  there  was  any  disruption  of  the  husband's 
residence?  It  has  been  '^contended  that  he  must,  primfi  facie,  p_^ 
be  presumed  to  reside  in  the  parish  where  he  himself  formerly  *- 
resided,  and  where  his  wife  and  children  still  reside.  But,  here,  there 
are  additional  circunlstances  which  throw  the  onus  probandi,  with 
regard  to  the  husband's  residence,  on  the  other  side;  for  it  would 
appear  from  his  letters  that  he  had  no  intention  of  returning. 

Eblb,  J. — The^  evidence  is  clearly  in  favour  of  the  conclusion  that 
there  was  a  disruption  of  the  husband's  residence.  If  the  unbroken 
residence  of  the  wife  is  to  do  away  with  the  disruption  of  the  residence 
of  the  husband,  the  wife. might  be  irremovable  even  though  the  hus- 
band had  been  abroad  for  ten  years,  and  had  never  been  within  the 
parisL  That  is  clearly  not  the  meaning  of  the  Act.  The  order  of 
Sessions  is  bad,  and  must  be  quashed. 

Order  of  Sessions  quashed. 
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The  following  case  was  decided  in  Michaelmas  term,  1851. 

The  QUEEN  v.  The  Inhabitants  of  MANCHESTER.    Nov.  13. 

Panper  Lad  lived  five  yean  in  a  parish,  not  that  of  her  settlement,  when  she  became  chargeable 
and  an  order  was  made  for  her  removal.  At  the  commencement  of  the  flre  years  her  hasband 
resided  with  her  in  the  parish ;  but  he  left  her,  daring  the  five  years,  and  went  to  live  in 
America  without  animus  revertendL  Daring  the  five  years  and  before  the  order  of  removal, 
he  died:— 

Held,  that  the  pauper  was  not  irremovable  under  stat  9  A  10  Vict  a  66,  s.  1,  or  11  A  12  Viel 
e.  Ill,  s.  1. 

On  appeal  against  an  order  of  justices,  dated  30th  of  May,  1850,  for  removing 
Catherine  Speakman,  widow  of  Joseph  Speakman,  and  her  five  children,  from  the 
township  of  Barton  upon  Irwell  to  the  township  of  Manchester,  both  in  the  coun^ 
of  Lancaster,  the  Sessions  confirmed  the  order,  subject  to  the  opinion  of  this  Coart 
upon  the  following  case. 

In  April,  1838,  the  pauper  Catherine  was  married  at  Manchester  to  Joseph  Speak- 
^471  '"^°'  ^^^  x^e^er  acquired  any  settlement  in  his  own  right,  *but  who  had  a 
•^  derivative  settlement  in  the  appellant  township.  At  the  time  of  the  marriage 
the ,  husband  was  residing  in  the  respondent  township,  the  wife  in  the  appelliuit 
township.  About  four  months  after  the  marriage,  the  wife  went  to  reside  with  her 
husband  in  the  respondent  township ;  and  they  resided  together,  occupying  a  house 
in  that  township,  without  interruption,  and  without  receiving  relief,  until  the 
beginning  of  April,  1848,  when  the  husband  gave  up  his  house  and  sold  the  greater 
portion  of  his  furniture ;  and  on  the  14th  of  the  same  month  he  lefl;  England  for 
America,  having  arranged  with  his  wife  that,  as  soon  as  he  got  settled  there,  he  would 
send  for  her  and  the  children.  He  never  returned  from  America,  but  died  there  in 
July,  1848.  After  the  house  had  been  given  up,  and  before  the  husband  left  for 
America,  the  whole  family  removed  into  lodgings  which^he  husband  furnished  with 
that  portion  of  his  furniture  which  had  not  been  sold,  in  which  lodgings  he,  with  his 
wife  and  children,  slept  for  several  nights  before,  and  on  the  night  of,  the  13th  of 
April,  1848.  When  he  left  England,  four  of  the  five  children,  mentioned  in  the  order 
were  born ;  the  fifth  was  born  soon  after.  Immediately  after  the  husband  lefl  for 
America,  the  wife  applied  for  and  obtained  relief  from  the  respondent  township  for 
herself  and  her  children ;  which  relief  continued  to  be  given  down  to  the  time  of  the 
making  of  the  order  appealed  against.  The  wife  and  children  continued  to  reside 
in  the  respondent  township  up  tq  the  date  of  the  order  of  removal.  The  Sessions 
found  that  there  existed  no  animus  revertendi  on  the  part  of  the  husband  Joseph 
Speakman  at  the  time  he  left  the  respondent  township  for  America,  and  confirmed 
the  order.  The  question  upon  the  above  facts  was,  whether  the  pauper  Catherine  and 
her  children  were,  at  the  date  of  the  said  order,  removable  from  the  respondent 
township  or  not.  If  this  Court  should  determine  that  they  were,  the  order  of 
Sessions  was  to  be  affirmed ;  if  that  they  were  not,  the  order  of  Sessions  to  be  reversed 
and  the  order  appealed  against  to  be  (quashed. 

R,  HaU,  in  support  of  the  order  of  Sessions. — ^This  case  is  in  all  material  points 
the  same  as  Regina  v,  Llanelly  (supra,  p.  40),  but  is  stronger,  as  the  Sessions  have 
found  that  the  husband  had  no  animus  revertendi.  The  fact  of  his  defith  cannot 
better  the  position  of  the  appellants.    The  Court  then  called  upon 

PashUy,  contrlL. — By  stat  11  Jb  12  Vict.  c.  Ill,  s.  1,  the  wife  is  not  removable 
under  stat.  9  Jb  10  Vict.  c.  66,  from  any  place  from  which  the  husband  is  irremovable 
nnder  that  Act.  Assuming,  therefore,  that  the  pauper  Catherine  would  have  been 
removable,  and  the  residence  broken,  if  the  husband  had  been  alive,  that  is  no  longer 
the  case  now  that  he  is  dead  and  that  the  term  **  removable''  cannot  apply  to  him. 
i^Acn  *A  minor,  ceasing  to  be  one  of  his  father's  family,  is  emancipated  from  that 
-I  time  if  the  separation  continues  till  he  attains  the  age  of  twenty-one ;  but»  if 
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he  retaniB  home  before  coming  of  age,  his  former  statas  reYives,  and  there  is  no 
emancipation ;  Rex  o.  Rotherfield  Greys,  1  B.  Jb  C.  345.  That  state  of  things  is 
analogous  to  be  present 

Lord  Campbell,  G.  J. — The  husband  being  absent  without  animus  revertendi,  the 
wife  was  removable  the  moment  she  became  chargeable ;  as  the  husband  himself 
would  hare  been  if  he  had  been  alive  and  forthcoming.  This  being  the  situation  of 
the  wife,  his  death  could  not  restore  her  former  status. 

Pattison,  CoLiRinoB,  and  Wightxan,  Js.,  concurred. 

Order  of  Sessions  confirmed. 


The  QUEEN  v.  The  Inhabitants  of  SHAVINGTON  CUM  GRESTY. 

May  5. 

Reli«f  giren  to  or  on  Meount  of  the  cbildren,  ander  lixteen.  of  any  widow  ia,  bj  atat  4  A  5  W.  4, 
c  76,  i^  56,  to  be  considered  aa  giren  to  anoh  widow.  But  it  ia  nevertheleaa  relief  giren  to  the 
ehildren  alao ;  and  the  time  during  which  they  ao  reoeive  relief  must  be  ezolnded  from  a  com- 
pnution  of  the  fire  yeara  of  reaidenee  neceaaary  to  make  them  irremorahle  under  atat  9  A  10 
Vict  e.  66. 

On  appeal  against  an  order  of  jastices,  dated  26th  March,  1850,  for 
the  removal  of  two  pauper  children  from  the  township  of  Manchester 
to.thejownahip  of  Shavington  cam  Oresty  in  the  county  of  Chester, 
the  Sessions  confirmed  the  order,  subject  to  the  opinion  of  this  Court 
upon  a  case,  which  was  in  substance  as  follows. 

The  case  stated  that  the  paupers  resided  in  fact  in  the  township  of 
Manchester  for  eight  years  next  before  the  application  for  the  order 
appealed  against.  For  the  first  five  years  of  that  period  the  mother 
of  the  paupers  was  a  widow,  residing  with  them,  and  in  the  receipt  of 
relief  from  the  appellant  township  for  the  support  of  herself  and  the 
paupers,  her  legitimate  children.  Ever  since  the  death  of  their  mother, 
which  took  place  three  years  before  the  application  *for  the  order  ^^ .  ^ 
in  question,  the  paupers  had  received  relief  from  the  township  of  *- 
Manchester.  The  paupers  were  respectively  under  the  age  of  sixteen 
years,  and  anemancipated  whilst  so  residing  with  their  mother.  (The 
case  then  stated  the  several  points  made  at  Sessions  on  behalf  of  the 
appellants  and  of  the  respondents.) 

If  the  Court  of  Queen's  Bench  should  be  of  opinion  that  the  pau- 
pers Were  removable  at  the  date  of  the  making  of  the  said  order,  such 
order  was  to  be  confirmed ;  if  the  Court  should  be  of  a  contrary  opinion, 
the  order  to  be  quashed. 

PoMhleyy  in  support  of  the  order  of  sessions. — The  paupers  are  re- 
movable, inasmuch  as,  by  stat.  9  &  10  Vict.  c.  66,  s.  1,  the  time  during 
vhich  they  received  relief  from  the  appellant  township  must  be  excluded 
in  the  computation  of  the  time  necessary  to  render  them  irremovable 
by  reason  of  a  five  years'  residence.  It  is  contended,  on  the  other 
side,  that  the  paupers  did  not,  properly  speaking,  receive  relief  at  all, 
their  mother,  with  whom  they  were  residing,  being  the  person  to  whom, 
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legally,  the  relief  was  administered,  although  the  children  shared  in 
the  benefit  of  it.  But,  in  the  first  place,  the  case  itself  expressly  finds 
that  the  relief  in  question  was  received  by  the  mother  <<  for  the  support 
of  herself  and  the  paupers :"  and,  secondly,  the  argument  on  the  other 
side  is  founded. upon  a  misconception  of  the  meaning  of  stat.  4  &  5  W.' 
4,  c.  76,  8.  56.  The  provision  relied  on,  namely  that  <<  any  relief  given 
to  or  on  account  of  any  child  or  children  under  the  age  of  sixteen  of 
any  widow  shall  be  considered  as  given  to  such  widow,"  was  framed  for 
the. purpose  of  making  the  mother,  as  well  as  the  children,  chargeable 
^.^^  in  respect  of  '^'relief  immediately  given  to  the  children  only :  not 
^  of  making  the  mother  chargeable  instead  of  the  children. 
Oouchy  contr^. — The  question  turns  on  the  construction  of  stat.  4  k 

5  W.  4,  c.  76,  8.  56 ;  and  it  lies  upon  the  respondents  to  prove  that 
the  present  case  does  not  fall  within  the  general  enactment  of  stat.  9 

6  10  Vict.  c.  66,  s.- 1,  but  within  the  proviso.  Now  the  relief  given  to 
the  paupers  must,  for  legal  purposes,  be  considered  relief  given  to  the 
widow  alone.  [Lord  Campbell,  C.  J. — The  construction  adopted  by 
the  respondents  would  treat  the  relief  as  given  to  both  mother  and 
children,  so  that  the  mother  would  become  removable  by  reason  of  such 
relief,  although  she  was  not  the  party  immediately  relieved.]  That  is 
what  the  respondents  contend.^  [Erle,  J. — Is  not  the  head  of  the 
family  liable  for  the  relief  afforded  to  the  other  members  of  it  ?]  That 
is  by  stat.  43  Eliz.  c.  2,  s.  7 ;  and  stat.  4  &  5  W.  4,  c.  76,  s.  56,  con- 
tains a  proviso  that  such  liability  is  not  to  be  destroyed  by  any  enact- 
ment in  the  latter  statute. 

Lord  Campbbll,  C.  J. — ^I  am  of  opinion  that  the  paupers  were  re- 
movable, and  that  the  order  of  sessions  should  be  confirmed.  The 
intention  of  stat.  9  &  10  Vict.  o.  66,  s.  1,  was  to  make  any  pauper 
irremovable  after  aA  unbroken  residence  of  five  years  in  any  parish, 
unless  (among  other  exceptions)  during  any  part  of  such  time  he  should 
have  received  parochial  relief  from  any  parish.  Here  it  is  found,  by 
the  case,  that  the  mother,  for  five  out  of  the  eight  years  during  which 
the  paupers  were  in  the  parish,  was  in  the  receipt  of  relief  *for  the 
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support  of  herself  and  children.  That  is,  in  ^effect,  a  finding 
that  the  children  received  relief  during  that  time.  The  construc- 
tion of  stat.  4  &  5  W.  4,  c.  76,  s.  56,  which  is  contended  for  by  the 
appellants  cannot  be  supported.  That  section,  it  is  true,  enacts  that 
relief  to  the  children  shall  be  considered  as  relief  to  the  parent ;  but 
that  is  not  meant  to  prevent  the  relief  being  considered  as  given  to 
the  children  also ;  the  intention  of  the  clause  was  to  make  the  parent 
removable  in  respect  of  such  relief,  as  much  as  in  respect  of  relief 
actually  and  immediately  given  to  the  parent.  I  think,  therefore,  that 
the  paupers  must  be  considered  to  have  received  parochial  relief  from 
the  appellant  township  within  the  meaning  of  stat.  9  &  10  Viot.  c.  66, 
8.  1,  and  that  they  were  removable  in  consequence. 
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Pattbson,  J. — Stat.  4  &  5  W.  4,  c.  76,  which  is  incorporated  with 
8tat.  9  &  10  Vict.  c.  66,  enacts,  in  sect.  66,  that  relief  to  the  children 
shall  be  considered  as  relief  to  the  parent.  But  I  do  not  see  why  that 
enactment  is  to  exclude  the  children  from  being  considered  as  having 
received  relief.  The  case  here  expressly  finds  that  the  relief  was  for 
the  support  of  the  children  as  well  as  of  the  mother :  and  I  think, 
therefore,  that  they  were  receiving  relief  within  the  meaning  of  stat. 
9  4  10  Vict.  c.  66,  s.  1. 

WiOHTMAN  and  Erlk,  Js.,  concurred. 

Order  of  Sessions  confirmed* 


♦The  QUEEN  v.  The  Inhabitants  of  CALDECOTE.    May  7.  [*52 

PftQpera  who  bad  reaided  in  parish  8.  erer  sinee  1835,  were  remoTed  in  1845,  under  an  order  of 
jaatioea,  nnappealed  againet,  to  parish  0.  They  were  delirered  to  the  orerseer  of  C.  at  bii 
boose  in  C,  remained  there  a  few  hours,  and  then  returned  to  8.  the  same  day,  and  slept  there 
the  same  night;  an  agreement  haring  heen  made  between  the  offieers  of  the  two  parishes,  that 
the  panpers  should  eontinne  to  reside  at  8.,  and  be  relioTed  at  the  cost  of  0.  They  continued 
to  reside  at  S.  under  this  arrangement  up  to  the  passing  of  stat  9  A  10  VioL  o.  06 ;  alter 
which  an  order  of  justices  was  made  for  their  remoral  from  8.  to  C. : — 

Held,  on  appeal  against  the  order,  that  the  panpers  were  not  irremorable  by  reason  of  a  flr* 
yeais'  unbroken  residenoe  in  8«  •  • 

On  appeal  against  an  order  of  justices,  dated  12th  May,  1847,  re- 
moving Thomas  Freer  and  his  three  children  from  the  parish  or  town* 
ship  of  Stoke  Golding  in  Leicestershire  to  the  parish  or  township  of 
Caldecote  in  Warwickshire,  the  Sessions  confirmed  the  order,  subject 
to  the  opinion  of  this  Court  on  a  case,  by  which  the  following  facts 
appeared. 

The  place  of  the  last  legal  settlement  of  the  paupers  was  in  the 
parish  of  Caldecote,  to  which  place  they  had  bedn  removed  in  the  mid- 
dle of  May  1845,  under  an  order  of  justices,  duly  executed  and  unap- 
pealed  against,  bearing  date  22d  April,  1845. 

The  case  set  out  the  order,  which  was  for  removal  from  Stoke  Gold- 
ing to  Caldecote,  and  which  adjudicated  the  last  settlement  to  be  in 
Caldecote. 

The  pauper  Thomas  Freer  had  resided  in  Stoke  Golding  from  the 
year  1885  or  thereabouts,  with  the  exception  of  the  period  of  his  and 
his  family's  removal  under  the  order  of  April,  1845,  which  took  place 
as  follows.  At  the'  time  of  the  execution  of  the  last-mentioned  order, 
the  paupers  were  delivered  to  one  of  the  overseers  of  Caldecote,  at  his 
house,  which  was  not  in  the  parish  of  Caldecote,  but  near  thereto ; 
and  there  *they  remained  about  one  hour,  and  received  from  him  p^.^ 
2t.  6d.  for  relief;  after  which  they  were  delivered,  at  the  request  *■ 
of  the  said  overseer,  at  the  house  of  ihe  other  overseer  of  Caldecote, 
in  that  parish.     They  remained  at  his  house  but  a  few  minutes,  and 
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had  some  refreshment  from  his  wife,  and  then  returned  to  the  parish 
of  Stoke  Golding  on  the  same  day,  and  slept  in  the  parish  of  Stoke 
Qolding  the  same  night.  They  had  been  at  lodgings  for  about  three 
or  four  months  up  to  the  removal,  and  had  previously  resided  in  a 
dwelling-house  there  for  upwards  of  tsrelve  months.  The  return  of  the 
paupers  to  Stoke  Golding,  as  above  stated,  was  in  pursuance  of  an 
agreement  entered  into  on  the  day  of,  and  after,  the  removal,  between 
the  officers  of  that  parish  and  of  Caldeoote,  that  the  paupers  should 
return  to  Stoke  Golding,  and  be  relieved  there,  and  that  the  relief  to 
be  afforded  should  be  repaid  by  Caldecote :  and  this  arrangement  was 
adhered  to  until  the  passing  of  stat.  9  &  10  Vict.  c.  66 ;  since  which 
time  the  officers  of  Caldecote  have  declined  to  repay  any  relief. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion  that  the  Sessions 
were  right  in  confirming  the  order  of  removal  upon  the  facts  above 
stated,  the  order  of  Sessions  was  to  stand  confirmed ;  if  of  the  contrary 
opinion,  both  orders  to  be  quashed. 

Q-,  T.  White^  in  support  of  the  order  of  Sessions. — The  execution 
of  the  order  of  removal,  and  the  acquiescence  of  Caldecote  at  the  time 
of  such  execution,  create  a  break  in  the  residence ;  Regina  v.  Halifax, 
12  Q.  B.  Ill  (E.  C.  L.  R.  vol.  64).  It  is  true  that,  in  the  present  case, 
the  parties  removed  '*'under  the  order  did  not  sleep  in  the  parish 
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to  which  they  were  removedt     But  this  does  not  destroy  the  evi- 


dence that  the.  officers  of  that  parish  acquiesced  in  the  removal.  Nor 
was  there  any  animus  revertendi  in  the  paupers,  to  keep  up  the  con- 
tinuity of  residence :  any  disposition  they  might  have  to  return  was 
subject  to  the  will  of  the  officers.  Regina  v,  Seend,  12  Q.  B.  133  (£• 
C.  L.  R.  vol.  64),  is  scarcely  to  be  distinguished  from  the  present  case. 
If  the  paupers  here  had  returned  to  Stoke  Golding  without  the  agree- 
ment on  that  point  between  the  two  parishes,  they  might  have  been 
treated  by  Stoke  Golding  as  vagrants.  [Lord  Campbell,  C.  J. — Must 
there  not  be  a  pernoctation  to  create  a  cesser  of  residence  ?]  A  cesser 
of  inhabitancy  is  all  that  is  necessary  to  destroy  the  irremovability : 
and  the  removal  here  was  sufficient  to  create  a  cesser  of  inhabitancy  at 
all  events.  [Erle,  J. — In  stat.  13  k  14  C.  2,  c.  12,  inhabiting  and 
being  settled  seem  to  be  treated  as  synonymous.  Lord  Campbell,  C. 
J. — Is  there  any  case  where  an  absence  for  a  few  hours  only  has  been 
held  to  have  the  effect  of  destroying  the  irremovability  ?]  An  absence 
nnder  an  order  of  removal,  if  only  for  two  hours,  would  be  sufficient. 
[Erle,  J. — Suppose  the  holder  of  a  tenement  in  a  parish  conveyed  it 
away,  and  immediately  afterwards  walked  out  and  purchased  another 
in  the  same  parish :  I  am  inclined  to  think  that  there  would  be  a  com- 
plete cesser  of  his  residence  in  the  parish  during  the  time  between  the 
conveyance  and  the  purchase.  I  do  not  think  the  pernoctation  is  neces- 
sary to  create  a  cesser.     Certainly  it  is  not  always  sufficient  to  create 
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it :  a  mail  coach  guard  may  sleep  out  of  his  parish  without  ceasing  to 
reside  there.] 

*Macaulay  and  Q-.  ffat/es,  contrJt. — The  doctrine  that  any  con-  p^.- 
strained  absence,  if  lawful,  even  for  the  fraction  of  a  day,  suffices  ^ 
to  break  the  residence,  is  much  too  broad.  There  is  no  reason  why  the 
absence  in  the  present  case,  which  was  for  a  few  hours  only,  under  an 
order  of  removal,  should  break  the  residence,  any  more  than  an  absence 
under  a  writ  of  subpoena,  or  under  a  charge  of  felony,  which  was  held, 
in  Begina  i^.  Holbeck,  16  Q.  B.  404  (E.  G.  L.  R.  vol.  71),  not  to  cause 
a  break.  There,  no  doubt,  the  Court  said  there  must  be  an  animus 
revertendi,  in  order  to  preserve  the  continuity  of  residence :  but  this 
question  does  not  arise  here,  as,  in  order  to  make  an  animus  revertendi 
necessary,  there  must  first  be  an  interruption  of  residence :  here  there 
was  no  interruption  at  all.  [Erle,  J. — Here  the  absence,  as  the  other 
side  contend,  is  under  an  order  expressly  changing  the  residence. 
WiOHTMAN,  J. — The  very  object  of  the  order  of  removal  was  to  prevent 
irremovability.  Erle,  J. — The  enactment  of  stat.  IS  &  14  C.  2,  c.  12, 
8. 1,  was  that  a  man  might  be  removed  within  forty  days  after  he  had 
come  to  settle :  the  non-removal  within  that  time  was  supposed  to  show 
acquiescence  on  the  part  of  the  parish,  and  so  to  establish  a  settlement : 
after  that,  by  subsequent  enactments,  notice  became  necessary:  and 
thus  serving  an  office  was  made  to  ^ve  a  settlement  as  showing  notice 
and  so  famishing  evidence  of  acquiescence.  You  say  that,  if  the  parish 
took  the  pauper  before  a  justice,  in  order  to  get  rid  of  him,  and  the 
justice  assented'  to  his  removal,  the  non-removal  in  fact  was  equivalent 
to  an  acquiescence  by  the  parish  and  to  a  continuance  of  residence.] 
No  diDubt,  under  the  old  law,  the  pauper  could  be  displaced,  and  there 
would  be  no  acquiescence.  But  '*'stat.  9  &  10  Vict.  c.  66,  s.  1, 
creates  an  irremovability,  not  by  a  settlement  inferred  from 
acquiescence,  but  by  a  residence,  in  order  that  a  man  may  not  be  dis- 
placed from  the  place  where  he  has  exercised 'his  industry  for  five  years. 
The  principle  therefore,  to  which  allusion  has  been  made,  does  not  apply 
to  the  question  of  irremovability  under  the  recent  Act.  The  pauper, 
under  the  old  law,  would  return  from  the  parish  of  his  settlement  in 
violation  of  the  law  of  settlement :  here  the  parish  receiving  him  back 
intended  to  renounce  the  right  of  removal.  [Patteson,  J. — The  revo- 
cation, assuming  that  the  agreement  between  the  parishes  can  be  treated 
as  such,  was  after  the  removal.]-  It  is  not  an  uncommon  practice  to  go 
through  the  form  of  removing  a  pauper  by  an  order  of  justices,  for  the 
purpose  of  ascertaining  his  settlement,  and  then  to  retransfer  him  to 
his  original  parish  by  agreement.  The  question  in  this  case  really 
turns  upon  the  meaning  of  the  word  <<  resided"  in  stat.  9  &  10  Vict.  c. 
66,  s.  1.  In  1  Nolan's  Poor  Law,  p.  465,  the  place  of  residence  is 
defined  as  that  place  to  which  a  party  «  retires  for  the  purpose  of  sleep- 
mg  as  the  place  of  his  ordinary  and  sufficient  rest."     [Erle,  J. — Does 
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a  residence  of  five  years  mean  a  residence  of  five  times  three  hundred 
and  sixty-five  nights  ?  In  case  of  service  the  settlement  shifts  to  the 
last  place  where  the  pauper,  during  the  service,  sleeps  so  as  to  make 
part  of  a  complete  forty  days'  residence  in  that  place.]  If  an  absence 
for  more  than  one  night  would  not  operate  as  a  break,  it  cannot  be  con* 
tended  that  an  absence  of  one  or  two  hours  during  one  day  would  have 
that  effect.  To  take  the  illustration  suggested :  a  forty  days'  residence 
by  sleeping  would  not  be  interrupted  by  a  removal  like  that  in  the 
present  case.  [Lord  Campbell,  G.  J. — Suppose  a  question  arose  upon 
^.-^  the  "^right  of  a  man  to  a  parliamentary  franchise,  dependent  upon 

^  his  residence  in  the  borough :  it  could  hardly  be  said  that  an 
absence  like  that  in  the  present  case  would  be  sufficient  ground  for 
holding  that  he  had  not  resided  in  tne  borough.  However,  the  meaning 
of  the  word  «  residence"  may  be  differently  interpreted  according  to  the 
different  objects  of  the  particular  enactment.  Erle,  J. — The  word 
(« inhabitants"  has  a  peculiar  and  distinct  meaning  in  the  Statute  of 
Bridges ;  (a)  there  a  man  "  inhabits"  if  he  has  rateable  property  within 
the  county:  but  this  is  not  the  meaning  of  the  word  in  all  other 
instances.]  As  to  there  being  no  power  to  return,  in  the  present  case, 
without  the  consent  of  the  respondent  parish,  Bex  v.  Barham,  8  B.  & 
C.  99  (E.  G.  L.  R.  vol.  15),  shows  that  the  mere  absence  of  such  power 
does  not  necessarily  break  the  residence :  and  there  Lord  Tenterden 
notices  and  meets  the  argument  suggested  from  the  impossibility  of 
returning  without  a  breach  of  the  law.  Bex  v.  Willou^hby,  4  A.  &  E. 
143  (E.  G.  L.  B.  vol.  81),  confirms  Rex  v.  Barham.  According  to  the 
argument  on  the  other  side,  if  the  pauper  had  passed  one  step  into 
Stoke  Golding,  and  there  the  parishes  had  rescinded  their  agreement, 
and  the  pauper  had  then  of  his  own  accord  recommenced  residing  in 
Stoke  Golding,  the  residence  would  have  been  broken.  The  question 
is  not  what  constitutes  a  removal,  but  what  breaks  a  residence. 

Cur.  adv.  vuU, 
Lord  Gampbbll,  G.  J.,  on  a  subsequent  day  in  this  Term  (May  10th), 
delivered  the  judgment  of  the  Gourt. 
*'i81       ^®  ^^^  ^^  opinion  that  the  order  of  removal  was  *properly  con* 

^  firmed  by  the  Gourt  of  Quarter  Sessions.  This  case  appears  to  us  to 
be  governed  by  Begina  v.  Halifax,  12  Q.  B.  Ill  (E.  G.  L.  R.  vol.  64), 
and  Regina  v.  Seend,  12  Q.  B.  138,  establishing  the  doctrine  (which  we 
see  no  reason  to  doubt)  that,  in  construing  stat.  9  &  10  Vict.  c.  66,  an 
executed  removal  of  the  pauper  under  a  valid  order  of  removal  interrupts 
the  continuity  of  the  residence  in  the  removing  parish.  Here  the 
paupers  returned  to  the  removing  parish  the  same  day  on  which  they 
left  it :  but  they  had  been  removed  from  it  under  a  valid  order  of  , 
removal ;  and  they  had  been  delivered  to  the  overseers  of  the  parish  of 
their  settlement.    Not  till  after  this  removal  was  the  agreement  entered 

(a)  StoL  22  H.  8,  0.  5.    See  2  Iiut  70S. 
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bto  between  the  overaeera  of  the  two  parishes,  respectirely,  that  the 
paupers  should  retam  to  the  parish  from  which  they  had  been  removed, 
and,  residing  there,  should  be  maintained  by  the  parish  of  their  settle- 
ment. There  was  a  period  of  time  daring  which  they  had  ceased  to 
reside  in  the  removing  parish,  and  daring  which  they  had  no  power  to 
retnrn  to  it.  The  duration  of  this  period  we  consider  immaterial.  The 
order  of  removal  was  valid,  and  was  bonfi  fide  carried  into  execation. 

We  do  not  see  how  this  decision  is  at  all  contrary  to  the  policy  or 
the  spirit  of  the  Act ;  for  the  continuity  of  residence  cannot  be  thus 
interrupted  so  as  to  prevent  the  irremovability  from  being  acquired, 
unless  the  pauper  becomes  chargeable ;  and  the  Legislature  only  intended 
that  the  irremovability  should  be  acquired  by  a  five  years'  residence 
without  bringing  any  charge  upon  the  parish.  A  fictitious  chargeability 
by  fraudulent  relief  is  guarded  against  by  penalties ;  (a)  and  the  appre- 
hension of  such  a  possibility  cannot  affect  the  decision  of  a  case  p^.g 
where  the  removal  took  place  before  the  passing  of  stat.  9  &  10  '- 
Vict.  c.  66,  and  could  not  have  proceeded  from  any  fraudulent  motive. 

The  rule  for  quashing  the  order  of  sessions  must  therefore  be  dia- 
charged.  '  Order  of  Sessions  confirmed. 

(a)  Stot  9  A  10  Vlot  o.  66,  a.  6. 
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Stel.  13  A  13  Vict  o.  103,  f .  S,  wbieh  proTides  that  the  ooita  iDonrred  in  the  ranovftl  and  malD^ 
ten»nee(a)  of  a  lanatio  panper  removed  to  any  asjlam,  and  who,  if  not  a  lunatic,  would  hare 
been  exempt  from  removal  under  stat  0  A  10  Vict  e.  66,  shall  be  borne  by  the  common  fhnd 
•f  the  Union  comprising  the  parish  wherein  such  lunatic  was  resident  at  the  time  of  such 
removaJ,  applies  to  a  Union  formed  under  Gilberf  a  Ae^  22  O.  8,  a.  S3.  (And  see  now  atat 
16  A  17  Vict  0.  07,  a.  102.) 

On  appeal  against  an  order  of  justices,  dated  4th  May,  1850,  direct- 
ing the  treasurer  of  the  guardians  of  the  Lancaster  Poor  Law  Union 
to  pay  to  the  guardian  and  oyerseers  of  the  township  of  Over  Kellet 
in  the  county  of  Lancaster,  and  to  the  treasurer  of  the  Lancaster 
County  Lunatic  Asylum,  certain  sums  of  money  in  respect  of  the 
expenses  incurred  in  the  care  and  maintenance  of  James  Bland,  a  lunatic 
pauper,  confined  in  the  said  asylum,  under  an  order  of  justices,  dated 
10th  October,  1848,  the  Sessions  confirmed  the  first-mentioned  order, 
subject  to  the  opinion  of  this  Court  upon  a  special  case. 

The  case  set  forth  the  order  of  4th  May,  1860,  which  recited  the 
remoYal  of  the  pauper  from  Over  Kellet  to  the  Lancaster  Asylum  under 
the  justices'  order  (with  the  necessary  formalities),  the  complaint  of  the 
guardians  of  Over  Kellet,  being  in  a  Union  called  the  Caton  UnioUi 

(a)  See  Oreiaeera  of  Wigton  «.  Orefaeera  of  Snaith,  16  Q.  B.  496  (B.  0.  L.  IL  toL  71). 
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^^^^  formed  vnder  Btat.  22  O.  8,  *c.  83,  and  an  inquiry  by  two  justices 


»60] 


into  the  settlement  of  the  lunatic,  and  adjudication  by  them  that 


Priest  Hutton,  in  the  Lancaster  Union,  was  the  place  of  his  last  legal 
settlement ;  that  the  lunatic  was  chargeable  to  Over  Kellet,  and  was 
receiving  relief  therefrom ;  and  that  moneys  had  been  paid  by  Over 
Kellet  to  the  treasurer  of  the  Lancaster  Asylum  for  the  lodging,  &c.,  of 
the  lunatic ;  and  it  ordered  the  treasurer  of  the  Lancaster  Union  to 
pay  to  the  guardian  and  overseers  of  Over  Kellet  202.  6«.  8(2.,  being 
the  reasonable  charges  of  lodging,  &c.,  paid  within  twelve  calendar 
months  next  before  the  date  of  the  order,  and  a  weekly  sum  of  7«.  Id. 
fixed  by  the  committee  of  visiters,  and  appearing  to  the  justices  to  be 
reasonable,  &c.,  or  such  other  weekly  sum  as  the  committee  of  visitors 
should  thereafter  reasonably  charge,  &c. 

The  case  then  stated  that  J.  B.,  the  lunatic  mentioned  in  the  order 
of  May  4th,  and,  at  the  time  of  such  order,  duly  confined  in  the  said 
asylum  under  the  provisions  of  the  Acts  relating  to  pauper  lunatics, 
was  lawfully  settled  in  the  township  of  Priest  Hutton  in  the  county  of 
Lancaster,  but  had  been  continuously  resident  in  the  township  of  Over 
Kellet  for  more  thafl  five  years  before  the  making  of*  the  order,  and 
before  becoming  insane,  and  would,  under  stat.  9  &  10  Vict.  c.  66,  have 
been  irremovable  from  Qver  Kellet  as  a  pauper,  had  he  continued  sane. 
Priest  Hutton  is  a  township  within  the  Lancaster  Poor  Law  Union 
f<}rmed  under  the  provisions  of  stat.  4  &  5  W.  4,  c.  76 :  and  Over  Kellet 
is  a  township  within  the  Gaton  Union,  which  is  formed  under  the  pro- 
visions of  stat.  22  G.  8,  c.  83.  No  order  had  been  made  on  the  Caton 
Union  or  the  township  of  Over  Kellet,  under  sect.  61  of  stat.  8  &  9 
Vict.  c.  126,  for  the  payment  of  the  charges  of  the  lodging,  maintenance, 
^^^^  "^medicine,  clothing,  and  care  of  the  lunatic  J.  B.  in  the  asylum 
-^  to  which  he  was  removed.  The  several  allegations  in  the  said 
order,  showing.jurisdiction  in  the  justices  to  make  such  order,  are  true. 
It  was  contended  by  the  appellant  township  that,  by  the  joint  operation 
of  stat.  9  &  10  Vict.  c.  66,  of  stat.  11  &  12  Vict.  c.  110,  s.  3,  and  stat. 
12  &  13  Vict.  c.  103,  s.  4,  the  appellant  township  was  discharged  from 
any  liability  to  the  expenses  of  the  removal  of  the  lunatic  pauper  to 
the  asylum,  or  of  his  residence  there  ;(a)  and  that  the  jurisdiction  of 
the  justices  to  make  the  order  in  question  was  thereby  taken  away.  It 
was  further  contended,  by  the  appellant  township,  that  they  were  also 
discharged  from  such  liability,  and  the  jurisdiction  of  the  justices  to 
make  such  order  was  taken  away,  by  stat.  12  &  13  Vict.  c.  103,  s.  5, 
although  the  respondent  township  is  in  a  Gilbert  Union.  This  Court 
confirmed  the  order.  The  question  for  the  opinion  of  this  Court  was 
stated  to  be.  Whether  the  jurisdiction  of  the  justices  to  make  the  said 
order  is  taken  away  by  the  operation  of  the  said  statutes,  or  any  of 

(a)  As  to  this,  Overseers  of  Wigton  «.  Overseers  of  Snailh,  16  Q.  B.  496  (E.  C.  L.  K.  roL  71), 
WM  cited  in  the  argament  in  support  of  the  order  of  Sessions. 
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them :  the  order  to  be  set  aside  or  confirmed  according  to  the  judgment 
of  the  Coart  on  these  points. 

B,  Rail,  in  sapport  of  the  order  of  Sessions. — The  main  question 
is,  how  far  a  Union  formed  under  Gilbert's  Aet  is  within  the  provisions 
of  stats.  11  k  12  Vict.  c.  110,  and  12  k  13  Vict.  c.  103,  respecting  the 
chargeability  of  the  common  funds  of  Unions  with  the  maintenance  of 
lunatic  paupers.  The  language  of  these  statutes  themselves  shows  that 
they  were  intended  to  *apply  only  to  Unions  formed  under  stat.  ^^^^ 
4  4  5  W.  4,  c.  76.  In  stat.  11  &  12  Vict.  c.  110,  s.  1,  the  costs  •- 
of  the  relief  and  burial  of  wandering  poor  are  made  chargeable  to  the 
« common  fund  of  8ueh  Union;"  the  Unions  referred  to  being,  in  a 
previous  part  of  the  same  section,  described  as  Unions  <«  formed  or  to 
be  formed  under  the  provisions  of  the  said  Act,"  namely,  as  the  pre- 
amble shows,  stat.  4  &  5  W.  4j  c.  76.  In  sect.  3,  which  relates  to  the 
chargeability  of  paupers  rendered  irremovable  by  stat.  9  &  10  Vict, 
c.  66,  the  words  ^^sueh  Union"  are  still  used.  Now  stat.  12  &  13  Vict, 
c.  103,  which  continues  the  provisions  of  stat.  11  &  12  Vict.  c.  110, 
relative  to  the  liabilities  of  the  common  funds  of  Unions,  further 
enacts,  in  sect.-  5,  certain  provisions  for  payment  of  •  the  expenses 
incurred  in  obtaining  orders  of  justices  for  the  removal  to  the  asylum 
of  pauper  lunatics  who,  if  not  lunatics,  would  have  been  irremovable 
under  stat.  9  &  10  Vict.  c.  66,  and  consequently  within  the  operation 
of  stat..  11  k  12  Vict.  c.  110,  s.  3,  just  referred  to.  The  provisions* 
of  stat.  12  &  13  Vict.  c.  103,  s.  5,  therefore,  must  be  considered  as 
supplementary  to,  and  in  pari  materia  with,  those  of  the  preceding 
statute ;  and  then  the  same  interpretation  must  be  given  to  the  word 
«  Union,"  in  those  provisions,  as  attaches  to  the  word  «such  Union"  in 
stat.  11  k  12  Vict.  c.  110;  that  is.  Unions  formed  under  stat.  4  &  6 
W.»4,  c.  76,  only.  In  fact,  sect.  5  of  stat.  12  k  13  Vict.  c.  103,  ori- 
ginated in  the  decision  in  Regina  v.  Leaden  Roothing,  12  Q.  B.  181 
(£.  C.  L.  R.  vol.  64),  which  was  a  case  turning  on  the  construction  of, 
among  other  Acts,  stat.  9  &  10  Vict.  c.  66.  Under  stat.  22  G.  3,  o. 
83,  the  contributions  of  the  different  parishes  to  the  Union  '*'were  p^p^ 
fixed,  once  for  all ;  but  under  stat.  4  iSc  5  W.  4,  c.  76,  they  vary  ^ 
from  time  to  time,  according  to  the  ability  of  the  parishes.  This  may 
have  induced  the  Legislature  to  confine  the  enactment  which  laid  the 
parochial  expenses  on  the  Union  to  Unions  formed  nnder  stat.  4  &  5 
W.  4,  c.  76.  {M.  SaU  then  argued  upon  other  points  of  the  case,  as 
to  which  a  report  is  unnecessary.) 

Pashley,  contri. — Sect.  109  of  stat.  4  &  5  W.  4,  c.  76,  expressly 
states  that  the  word  <«  Union,"  as  used  in  that  Act,  is  to  include  Unions 
formed  under  stat.  22  G.  3,  c.  83.  The  argument,  therefore,  of  the 
appellants,  founded  on  stat.  11  k  12  Vict.  c.  110,  and  stat.  12  k  18 
Vict.  c.  103,  being  supplementary  to,  and  in  pari  materia  with,  stat.  4 
and  5  W.  4,  c.  76,  teUs  against  them.    If,  as  is  contended,  there  be  a 
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difference  between  the  common  fond  of  a  Union  under  stat.  4  &  5  W. 
4y  c.  76,  and  the  general  fond  of  a  Union  under  stat.  22  G.  8,  c.  88,  the 
language  of  stat.  10  and  11  Vict,  c  110,  8.  1,  which  is  clearly  supple- 
mentary  to,  and  in  pari  materifi  with,  stat.  9  &  10  Vict.  c.  66,  and 
consequently  with  stat.  4  &  5  W.  4,  c.  76,  also,  charges  «<  the  common 
or  general  fund"  of  the  Union  with  the  expenses  of  the  maintenance 
of  paupers  in  the  cases  there  specified ;  which  shows  that  the  Legisla- 
ture intended  this  provision,  and  the  previous  and  subsequent  enact- 
ments of  a  similar  nature,  to  apply  to  both  kinds  of  funds.  (He  also 
argued  on  the  other  points.) 

Lord  GAMPBEtL,  C.  J. — The  real  question  is,  Whether  a  Union 
formed  under  Gilbert's  Act,  22  G.  8,  c.  88,  falls  within  the  provisions 
of  stat.  12  &  18  Vict.  c.  103,  s.  5.  I  think  that  it  clearly  does,  if  we 
*B41  ^^^^  ^^  ^^^  *words  of  the  latter  Act  their  natural  construction. 

-^  I  see  nothing  to  warrant  us  in  coming  to  a  different  conclusion. 
Sect.  109,  the  interpretation  clause,  of  stat.  4  &  5  W.  4,  c.  76,  which 
must  be  taken  to  apply  to  all  subsequent  statutes  in  pari  materift, 
dedares  expressly  that  the  word  <«  Union"  is  to  include  a  Union  under 
Gilbert's  Act.  Tito  order  of  Sessions,  therefore,  is  bad,  and  must  be 
quashed. 

Pattbson,  WiaHTHAN,  and  Erlb,  Js.,  concurred. 

Order  of  sessions  qua8hed.(a) 

(a)  Sm  the  late  Luiwtie  Afii,  16  A  17  Viet  e.  97,  which  doei  not  repeal  ftat  13  A  IS  Vlot  cl 
lOS,  bat  makei  a  new  proTiaion  (aect  102)  for  the  caaei  contemplated  In  leet.  5. 


The  QUEEN  v.  JOHN  DALE.    May  7. 

Declaration,  In  scire  fadai  on  a  reeognliance  to  keep  the  peace,  stated  thatlhe  reoognlianee  wa« 
acknowledged  "  before  Lee  P.  Townshend,  Bflqaire,  and  J.  H.  Harper,  Eeqaire,"  two  jiistioet  of 
the  peace  :-<-Held,  on  demnrrert  that  the  Christian  names  of  the  jostiees  did  not  appear  to  be 
insufficiently  stated. 

It  is  not  a  ground  for  demnrring  to  such  a  declaration,  that  the  reoognisanee  is  not  shown  to  be 
in  oomplianoe  with  the  Crown  Office  Rules,  HiL  T.  1844. 

Dbclaration  in  scire  facias,  on  a  recognisance  to  keep  the  peace, 
against  defendant  as  one  of  the  sureties.  The  declaration  stated  that 
heretofore,  &c.,  in  the  county  of  Chester,  to  wit,  on.,  &c.,  "  before  Lee 
P.  Townshend,  Esquire,  and  J.  H.  Harper,  Esquire,  two  of  our  keepers 
of  the  peace  and  justices  assigned,"  &c.,  came  Joseph  Molyneux,  of,  &o., 
John  Gawley,  of,  &c.,  and  John  Dale,  of,  &c.,  and  then,  before  the  said 
two  justices,  in  the  said  county,  by  a  certain  recognisance,  severally 
acknowledged  themselves  to  be  indebted,  &c.,  on  condition  that  the  said 
Joseph  Molyneux  should  keep  the  peace  towards  John  Wovsley,  of,  ftc^ 
^...  for  six  months.  *The  declaration  then  averred  a  breach  of  the 
^  peace  by  the  said  Joseph  Molyneuz,  and  the  forfeiture  of  Joha 
Dale's  recognisance  in  consequence. 
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Demurrer.     Joinder* 

The  points  stated  for  defendant  were :  1.  «  That  it  does  not  appear 
by  the  writ  that  the  Crown  Offipe  Rules  of  Hilary  Term,  1844,(a)  Nob. 
24  and  25,  have  been  complied  with :  2.  That  the  Christian  names  of 
the  magistrates  before  whom  the  recognisance  was  taken  are  not  suffi- 
ciently stated." 

W.  H.  Oolej  in  support  of  the  demurrer. — The  writ  is  irregular. 
[Lord  Campbell,  C.  J. — ^You  say  that  the  writ  itself  ought  to  show, 
on  the  face  of  it,  that  the  regulations,  in  respect  of  the  recognisance, 
were  complied  with.]  Tes.  The  second  objection  b,  that  the  Christian 
names  of  the  magistrates  are  not  properly  stated.  The  cases  are  con- 
flicting :  Miller  v.  Hay,  8  Ezch.  14,t  is  an  authority  in  support  of  t&is 
objection ;  Lomax  v.  Landells,  6  Com.  B.  677  (E.  C.  L.  R.  vol.  60),  is 
against  it.  [Erlb,  J.-^Is  there  any  decision  that  all  proceedings  are 
void  in  consequence  of  such  an  irregularity  ?  In  a  commission  of  oyer 
and  terminer  I  have  seen  the  initials  only  of  the  Christian  names  in- 
serted ;  would  that  render  inyalid  all  sentences  pronounced  by  a  Judge 
named  in  the  commission  ?  In  actions  on  bills  of  exchange,  and  other 
civil  actions,  the  objection  has  been  taken  on  special  demurrer.  But  I 
recollect  no  instance  of  the  point  having  been  raised  in  criminal  pro- 
ceedings.] The  objection  is,  no  doubt,  a  technical  one ;  still  the  part 
of  the  declaration  in  which  the  irregularity  occurs  is  material,  and 
cannot  be  treated  as  mere  inducement.  *The  proceeding  is  itself  ^^^^ 
vexatious.  [Erlb,  J. — ^Is  there  any  instance  of  such  a  point  being  '- 
taken  on  a  recognisance  to  keep  the  peace  ?]  A  scire  facias  on  such  a 
recognisance  is  not  an  ordinary  proceeding. 

Cozanf  contri,  was  stopped  by  the  Court. 

Lord  Campbbll,  C.  J. — I  see  no  hardship  upon  the  defendant  in 
bringing  a  scire  facias  upon  such  a  recognisance.  If  the  objection  be  fri- 
volous, we  must  overrule  it.  There  is  no  authority  for  holding  the  scire 
facias  to  be  void  for  the  recognisance  not  appearing  to  comply  with 
the  Crown  Office  Rules.  With  respect  to  the  second  objection,  I  do 
not  see  that  there  ia  any  reason  for  supposing  that  the  magistrate's 
actual  name  is  not  "J.  H.  Harper."  The  objections  which  might  be 
raised  as  to  this'  point  upon  a  bill  of  exchange  do  not  appear  to  me  to 
apply  to  proceedings  like  these.  Nor  can  I  acquiesce  in  the  distinction 
suggested,  in  Lomax  t^.  Landells,  6  Com.  B.  681  (E.  C.  L.  R.  vol.  60), 
between  a  consonant  and  a  vowel.  There  is  no  doubt  that  a  vowel 
may  be  a  good  Christian  name ;  why  not  a  consonant  7  I  have  been 
informed  by  a  gentleman  of  the  bar,  sitting  here,  on  whose  accuracy 
we  can  rely,  thai  he  knows  a  lady  who  was  baptised  by  the  name  of 
«« D."    Why  may  not  a  gentleman  as  well  be  baptised  by  a  consonant  7 

Paitbson,  J. — The  first  objection  is  upon  a  mere  point  of  practice, 

^  (a)  Ooner'a  Crown  Ofioe  Formi^  pp.  1,  A. 
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which  does  not  affect  the  record.     The  second  also  appears  to  me  to  be 
quite  unfounded. 

WiQHTMAN  and  Erlb,  Js.,  concurrecl- 

Judgment  for  the  Crown.(a) 

(a)  Sea,  u  to  the  lint  pointy  Regina  v.  Irwin,  9  Iriah  Eq.  Rep.  5i6. 


*67]     *In  the  Matter  of  JAMBS  EDMUNDSON.    Majf  9. 

An  ai^adioation  bj  two  joatieei,  under  The  Lands  Claasee  Conaolidation  Act,  1845,  and  Railwaji 
ClanBea  Consolidation  Act,  1845,  of  the  sam  (below  bOl.)  to  be  paid  by  a  railway  company  as 
oompensation  to  a  party  whose  lands  hare  been  injuriously  affected  by  the  exercise  of  their 
statutory  powers  is  an  order  within  stat  11  A  12  Viet.  o.  43,  s.  1,  and  is  bad,  under  sect  11, 
if  the  complaint  on  which  the  order  is  founded  be  made  more  than  six  calendar  months  after 
the  cause  of  oompUunt  arose. 

Such  order  may  be  brought  up  by  certiorari,  to  be  quashed. 

R.  Hall,  in  last  Hilary  Term,  obtained  a  rule  calling  on  Joseph 
Gh'eenwood  and  William  Bushfeild  Ferrand,  Esquires,  two  justices  for 
the  West  Riding  of  Yorkshire,  to  show  cause  why  a  certiorari  should 
not  issue  to  remove  into  this  Court  the  order  after  mentioned,  on  the 
grounds  (among  others):  "that  the  said  justices  had  no  jurisdiction  in 
the  matter  respecting  which  the  said  order  was  made ;  that  the  said 
order  shows,  on  the  face  thereof,  and  the  fact  also  is,  that  the  cause  or 
several  causes  of  complaint  therein  mentioned  did  not,  nor  did  any  of 
them,  arise  within  six  calendar  months  before  the  making  of  fhe  said 
order  or  the  making  of  the  complaint,  or  laying  of  the  information, 
whereon  the  said  order  was  made ;  that  the  said  justices  had  notice,  on 
the  hearing,  that  the  said  cause  or  causes,"  &c.,  <<  did  not,  nor  did  any 
of  them,  arise  within  six  calendar  months  as  aforesaid ;"  « that  the  sum 
awarded  comprises  compensation  for  injuries  and  damage  for  which  the 
justices  had  no  jurisdiction  to  award  compensation,  to  wit :"  the  said 
trespasses,  and  the  compensation  awarded,  in  respect  of  the  road  in  the 
order  mentioned :  « that  the  supposed  damages  and  injuries  were  not 
done  in  the  exercise  of  any  statutory  power ;  that  none  of  the  notices 
or  prooeedings  under  which  alone  the  said  damages  and  injuries  would 
*({R'\  ^^  ^^^^  ^^  ^^^  exercise  of  the  statutory  powers  referred  to  *in  the 
^  order,  so  as  to  give  jurisdiction  to  justices  to  award  compensation 
in  that  behalf,  are  alleged  on  the  face  of  the  said  order,  nor  were  any 
such  notices  ever  given  or  proceedings  ever  taken." 

The  order,  a  copy  of  which  was  annexed  to  the  affidavits  on  behalf  of 
the  Company,  recited  a  complaint  made  18th  September,  1850,  where* 
in  it  was  stated  before  the  said  justices  that  the  said  James  Edmundson 
was,  at  the  time,  &c,,  and  still  was,  the  occupier  of  certain  closes  and 
a  road  adjoining  the  railway  of  the  Company ;  that  the  CAipany,  in 
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exercise  of  their  powers  under  their  special  Act  (a)  and  the  other  acts 
incorporated  therewith,(i)  in  the  years  1846,  1847,  during  the  forma- 
tion of  the  said  railway  and  the  progress  of  the  works  thereof,  did  great 
damage  and  injury  to  the  said  closes,  and  to  certain  of  the  fences,  &c., 
of  the  said  closes,  and  to  the  surface,  &c.,  of  the  said  road,  by  throw- 
ing, &c.,  large  quantities  of  timber,  wood,  and  stone  in  and  on  the  said 
closes  and  road,  &c.,  and  by  causing  part  of  one  of  the  said  closes  to 
be  flooded  with  water,  &c. ;  for  which  damage  and  injury,  amounting  to 
ZIL  15».,  the  said  J.  E.  had  not  received  aoy  compensation :  that  the 
amount  of  the  said  compensation  could  not  be  settled  by  '^'agree-  ^^^^ 
ment  between  the  said  J.  E.  and  the  Company;  and  that  the  ^ 
proper  summonses  and  notices  had  been  sent  to  the  Company,  who  had 
not  appeared  before  the  said  justices.  The  order  then  proceeded  to 
state  that  the  justices,  having  heard  the  n^atter  of  the  said  application, 
and  examined  J.  E.  and  his  witnesses  upon  oath,  and  no  evidence  being, 
tendered  on  the  other  side,  did  <<  ascertain,  determine,  and  settle"  the 
said  amount  of  compensation  at  81{.  15». ;  and  did  <<  adjudge  the  said 
Company  to  pay  the  same"  to  the  said  J.  E.,  with  62. 13«.  8d.  costs,  <ton 
demand." 

Joseph  Addison  (on  behalf  of  Mr.  Ferrand)  now  showed  cause. — A 
certiorari  cannot  issue  to  bring  up  this  order.  It  is  an  order  of  adjudi- 
cation made  by  two  justices  under  The  Lands  Clauses''  Consolidation 
Act,  1845,  8  &  9  Vict.  c.  18,  and  The  Railways  Clauses  Consolidation 
Act,  1845,  8  &  9  Vict.  c.  20,  which  are  incorporated  with  the  two  spe« 
cial  Acts  of  the  Company.  In  sects.  145^  156,  respectively,  of  these 
statutes,  it  is  enacted  that  no  proceeding  in  pursuance  of  them  or  any 
Act  incorporated  therewith  shall  be  removed  by  certiorari  or  otherwise 
into  any  of  the  Superior  Courts.  Clauses  expressly  taking  away  the 
right  of  certiorari  have  always  been  strictly  enforced.  The  cases  are 
collected  in  Archbold's  Crown  Practice,  p.  155.  It  is  objected  that,  by 
8tat.  11  &  12  Vict.  c.  43,  s.  11,  the  order  is  bad,  inasmuch  as  the  mat- 
ter of  complaint  did  not  arise  within  six  calendar  months  before  the- 
making  of  the  complaint.  The  objection  must  be  maintained  to  the 
extent  of  showing  want  of  jurisdiction ;  otherwise  this  Court  cannot 
review  the  decision  of  the  *magistrates,  no  other  objection  appear-  p^^ 
ing  on  the  face  of  the  order ;  Begina  v.  Bolton,  1  Q.  B.  66  (E.  C.  *- 
L.  B.  vol.  41).  * 

But,  further,  stat.  11  &  12  Vict.  c.  48,  s.  11,  does  not  apply.  It 
refers  only  to  the  recovery  of  forfeitures  and  penalties.    Here  the  order 

(a)  Sut  8  A  9  Viet  c.  xzxriiL,  local  and  personal,  pablio»  ''For  enabling  The  Leed^aod 
Bradford  Railway  Company  to  make  a  railway  from  Shipley  to  Colne,  with  a  branch  to  Haworth.* 
Sect  2  incorporates  The  Lands  Claosea  Consolidation  Act,  1845,  and  (exoept  so  far  as  relates  te 
loUi)  The  RaUwnys  Clauses  Consolidation  Act,  1845 ;  and  enacts  that  the  prorisions  of  stat  7  A 
8  Viet  c  lix.  (except  so  far  as  repealed  or  altered)  shall  operate  as  if  re-enaeted. 

(h)  The  other  Act  mentioned  in  the  argument  was  7  A  8  Viet  c  lix.,  local  and  personal,  pnblic; 
"for  nuking  a^lway  from  Leeds  to  Bradford,  with  a  branch  to  The  North  Midland  RaUway.'* 
VOL.  XVII.— 9  F  2 
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is  an  adjadication  between  the  parties,  made  at  the  request  of  both. 
If  the  section  were  held  applicable  to  cases  like  the  present,  the  resuh 
would  be  that  the  time  for  laying  the  complaint  would  be  limited  only 
whe^e  the  amount  is  under  502.,  and  the  claim  consequently  within  the 
jurisdiction  of  the  magistrates,  by  sect.  22  of  The  Lands  Clauses  Con- 
solidation Act.     [Lord  Campbell,  C.  J. — What  is  the  complaint  re- 
ferred to,  in  Stat.  11  k  12  Vict.  c.  48,  s.  11,  as  "such  complaint?"] 
It  is  described  in  sect.  1,  as  a  complaint  <<  made  to  any  such  justice  or 
justices  upon  which  he  or  they  have  or  shall  have  authority  by  law  to 
make  any  order  for  the  payment  of  money  or  otherwise."     This  is  not 
an  order  to  pay  money,  in  the  sense  contemplated  by  that  section :  the 
essence  of  this  order  is  the  justices'  approval  of  the  amount.     [Lord 
Campbell,  C.  J. — All  judicial  orders  for  payment  of  money  must  be 
preceded  by  an  adjudication  as  to  the  matter  in  dispute.]     Sect.  2  of 
the  same  statute,  which  empowers  justices  to  issue  their  warrant  for 
the  apprehension  of  the  party  against  whom  the  complaint  has  been 
made,  and  sect.  19,  which  empowers  them,  in  certain  cases,  to  imprison 
such  party,  if  convicted,  with  hard  labour,  show  that  the  statute  was 
not  intended  to  apply  to  a  claim  of  a  civil  nature,  but  only  to  com- 
plaints and  informations  partaking  of  the  characteir  of  criminal  pro- 
ceedings.    It  cannot  apply  to  the  case  of  a  claim  against  a  corporate 
*711  '^'^^y-    [J^^^  Campbell,  C.  J. — Would  it  not  enable  magistrates 
^  to  adjudicate  on  a  claim  for  payment  made  against  a  corporate 
body  by  a  servant  hired  by  such  corporation  ?    The  case  of  master  and 
servant  is  not  within  the  list  of  excepted  cases  in  sect.  85.]    It  may  be 
questioned  whether  stat.  4  O.  4,  c.  84,  applies  to  corporations  at  all. 
In  cases  within  The  Lands  Claoses  Act,  the  adjadication  is  in  the  na- 
ture of  a  statutory  award :  it  may  be  made  upon  ^the  application  of 
eitheV  party.     If  the  Company  asked  for  the  order,  in  what  sense  could 
it  affect  them,  so  as  to  fall  within  sect.  11  &  12  Vict.  c.  43,  s.  11  ? 
[Erlb,  J. — How  could  such  a  case  occur  ?    The  justices,  under  sect.  22 
of  The  Lands  Clauses  Act,  have  jurbdiction  only  when  the  claim  is 
under  50^    How  can  the  company  assume  that  the  claim  is  so  limited?] 
There  might  have  been  a  claim  made  in  fact.     Sects.  140,  142,  of  The 
Bailways  Clauses  Act,  may  be  relied  on,  the  former  of  which  has  the 
phrase  «<  ordered  to  be  paid."    But  the  acts  of  the  magistrates,  there 
pointed  to,  are  not  acts  done  in  the  execution  of  the  ordinary  powers 
of  justices  of  peace;  and  to  such  only  stat.  11  &  12  Vict.  c.  48,  a.  11, 
applies.     It  will  also  be  contended  that  the  subject-matter  of  complaint 
in  the  present  case  was  not  one  which  is  referred  to  the  determination 
of  two  justices  by  Th«  Lands  or  The  Railways  Clauses  Consolidation 
Act,  1845,  the  latter  of  which,  in  sect.  44,  lays  down  the  same  course 
of  proceedings  in  respect  of  disputed  compensation  as  the  former,  which 
sets  but  those  proceedings  at  length  in  sects.  22,.  28,  24.     [Erlb,  J. — 
I  do  not  think  the  order  here  is  made  under  any  of  theso^ctions  :  they 
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ipply  to  cases  of  disputed  compensation  for  injuries  done  jbo  parties  who 
ba?e  had  notice  from  the  company  *that  their  lands  have  been  p^,.^ 
taken,  and  whose  lands  have  afterwards  been  injuriously  affected  ^ 
through  such  taking :  that  is  clear  from  the  words  of  sect.  22.  The 
present  case  is  that  of  a  neighbouring  landowner,  whose  property  has 
beemdamaged  by  the  works  of  the  Company.]  It  has  been  decided,  in 
Begina  v.  Eastern  Counties  Railway  Company,  2  Q.  B.  847  (E.  C.  L.  R. 
vol.  42),(a)  that  compensation  may  be  claimed,  under  clauses  of  a  special 
Act  not  substantially  differing  from  the  clauses  under  discussion,  for 
injury  done  to  lands  which  have  not  been  taken  by  the  Company. 
[Eelb,  J. — Sect.  68  of  The  Lands  Clauses  Consolidation  Act,  1845,  is 
the  clause  corresponding  to  the  clauses  there  decided  upon.]  Sect.  6 
of  The  Railways  Clauses  Act  clearly  includes  the  present  case.  It 
enacts  that  compensation  is  to  be  made,  by  the  Company,  to  the  owners 
and  occupiers  of  i<  and  all  other  parties  interested  in  any  lands  taken 
or  used  for  the  purposes  of  the  railway,  or  injuriously  affected  by  the 
construction  therof,"  «  for  all  damage  sustained  by  such  owners,  occu- 
piers, and  other  parties,  by  reason  of  the  exercise,  as  regards  such 
lands,  of  the  powers"  by  this  Act,  or  the  special  or  any  incorporated 
Act,  vested  in  the  Company ;  the  amount  of  such  compensation,  except 
where  it  is  otherwise  provided  by  this  or  the  special  Act,  to  be  ascer- 
tained and  determined  according  to  the  provisions  of  The  Land  Clauses 
Act.  Now  the  order  itself  here  states,  on  the  face  of  it,  that  the  acts 
in  respect  of  which  compensation  is  claimed  were  acts  done  in  pursu- 
ance of  the  powers  vested  by  statute  in  the  Company.  They  clearly 
amounted  to  a  temporary  occupation  under  sect.  32  of  The  Railways 
^Clauses  Act ;  all  compensation  in  respect  of  which  is,  by  sect.  44  ^^.^ 
of  the  same  Act,  to  be  determined  according  to  the  provisions  of  ^ 
The  Lands  Clauses  Act.  [Eblb,  J. — That  is,  in  the  present  ctfse,  by 
two  justices,  the  amount  being  under  502. :  the  question,  therefore,  after 
all,  is  whether  the  order  for  payment  is  within  stat.  11  &  12  Vict.  c.  48, 
8. 11.]  The  argument  then  is  that  this  is  an  assessment  of  amount, 
and  not  an  order ;  and,  further,  that,  to  raise  the  objection  under  stat. 
11  k  12  Yict.  c.  43,  s.  11,  the  order,  if  it  be  one,  must  show  upon  the 
face  of  it  that  the  matter  of  complaint  did  not  arise  within  six  calendar 
months  before  the  making  of  such  order. 

T.  F,  JEUU  (for  Mr.  Greenwood)  did  not  oppose  the  rule.  ^ 

JZ.  HaUj  contri^  was  stopped  by  the  Court. 

Lord  Campbell,  C.  J. — We  understand  it  to  be  the  wish  of  both 
parties  that  we  should  pronounce  at  once  as  to  the  validity  of  this  order, 
without  deferring  our  judgment  till  it  is  brought  up  by  certiorari.  I 
am  of  opinion  that  stat.  11  k  12  Vict.  c.  48,  s.  11,  applies  to  the  pre- 
sent case,  and  that  the  order  is  bad,  inasmuch  as  the  matter  of  com- 
plaint did  not  arise  within  six  calendar  months  before  the  complaint 

(a)  See  aioYW  «.  North  Staffordihira  RaUwaj  Compftny^  16  Q.  B.  912  (B.  C.  L.  R.  roL  H). 
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was  made.  I  think  it  is  clear  that  this  is  an  otder  within  the  Fcope 
and  meaning  of  the  statute.  The  words  of  sect.  1,  with  reference  to 
which  sect.  11  must  be  read,  are  very  broad ;  they  are  «<  any  order  for 
the  payment  of  money  or  otherwise.''  The  present  order  is  made  under 
the  provisions  of  the  Railways  Clauses  Consolidation  Act,  1845.  That 
^.  .^  Act  clearly  treats  as  orders  the  ^decisions  by  justices  for  which 
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The  Lands  Clauses  Act  provides  in  cases  of  disputed  compensa- 


tion, by  sects.  22,  24.  Sect.  140  of  The  Railways  Clauses  Act  speaks 
of  the  sums  awarded  in  such  cases  as  <«  ordered  to  be  paid"  by  the  jus- 
tices ;  who,  in  default  of  payment,  may  issue  their  warrant  of  distress. 
It  has  been  contended  that  such  an  order  amounts  only  to  an  award ; 
but  it  is,  at  all  events,  an  award  under  a  statutory  power,  which  power 
enables  the  referee  to  order  payment  of  the  sum  awarded,  and  to  issue 
a  warrant  of  distress  in  default  of  payment.  That  is  clearly  an  order 
within'  Stat.  11  k  12  Vict.  c.  43,  s.  11.  Mr.  Addison  contends  that 
the  machinery  of  stat.  11  &  15  Vict.  c.  43,  does  not  apply  to  a  corpo- 
ration :  there  is,  however,  enough  in  that  Act  to  bring  a  corporation 
within  its  scope,  inasmuch  as  it  comprehends  a  power  of  distress  for 
raising  sums  which  the  magistrate  orders  to  be  paid.  The  order,  there- 
fore, as  it  is  not  in  accordance  with  the  provisions  of  that  section,  ia 
bad. 

Pattbson,  J. — The  question  in  this  case  is  whether  stat.  11  &  12 
Vict.  c.  43,  s.  11,  applies  to  an  order  of  justices  under  the  provisions 
of  the  Railways  Clauses  Consolidation  Act,  1845.  Sect.  1  of  the  for- 
mer Act  defines  the  orders  to  which  sect.  11  refers,  as  «<any  order"  by 
justices  «<  for  the  payment  of  money  or  otherwise."  I  was  in  some 
doubt  under  what  particular  section  of  The  Railways  Clauses  Act  or 
The  Lands  Clauses  Act,  with  which  the  former,  as  regards  cases  of  dis- 
puted compensation,  is  incorporated,  the  order  in  the  present  case  was 
made.  It  appears,  I  think,  to  have  been  under  sect.  6  of  the  former 
Act,  which  provides  for  cases  of  disputed  compensation  to  parties  whose 
^-_  lands  *have  been  <Mnjurious)y  affected."  Those  cases  are  clearly 
-^  to  be  settled,  where  the  claim  is  under  502.,  according  to  sect.  22 
of  The  Lands  Clauses  Act ;  that  is,  by  two  justices,  who  have  power, 
by  sect.  24  of  the  same  Act,  to  <<  hear  and  determine"  the  cases  so  re- 
ferred to  them  by  the  Act.  No  particular  mode  of  enforcing  the  deci- 
sion is  provided  by  the  Act,  either  where  the  question  is  referred  to 
two  justices,  or  where  it  is  brought  before  a  jury :  and  the  question  as 
to  the  mode  of  recovering  the  sum  awarded,  whether  by  mandamus,  or 
an  action  of  debt,  or  otherwise,  has  been  frequently  raised.  It  seems 
to  me  that,  as  sects.  22,  24,  provide  no  method  of  enforcing  payment, 
the  case  is  within  sect.  140  of  the  Railways  Clauses  Act,  and  the  paymtot 
may  be  enforced  by  distress.  But  for  this  there  must  be  an  order. 
That  will  bring  the  case  within  stat.  11  k  12  Vibt.  c.  48.  Therefore, 
the  complaint,  here,  not  having  been  made,  as  sect.  11  of  that  Act 
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directs,  within  six  calendar  months  after  the  cause  of  complaint  arose, 
the  jastices  had  no  jurisdiction  to  make  such  order. 

WiOHTMAN,  J. — ^It  is  not  very  important  to  ascertain  the  precise 
nature  of  the  damage  for  which  compensation  has  been  claimed  in  the 
present  case :  it  comes,  I  think,  at  all  events,  within  sects.  22,  24,  of 
The  Lands  Clauses  Act,  by  which  disputed  cases  of  compensation  to 
parties  whose  lands  have  been  «« injuriously  affected,"  if  the  damage  be 
under  502.,  are  to  be  settled  by  two  justices.  The  question  is,  whether 
an  adjudication  of  this  description  is  an  order  within  stat.  11  &  12 
Vict.  c.  48,  s.  11.  It  is  true  that  the  word  «<  order"  is  not  used  in  the 
instrument  of  adjudication ;  but  it  is  clearly  in  the  nature  of  an  order, 
and  within  the  very  broad  '''language  of  the  first  section  of  stat.  p^-/. 
11  ft  12  Vict.  c.  43.  That  being  so,  there  can  be  no  doubt  that  ^ 
it  is  bad  by  reason  of  the  complaint  having  been  made  more  than  six 
calendar  months  after  the  cause  of  complaint. 

Erlb,  J. — It  seems  to  me  that  this  order  has  been  made  under  sect. 
24  of  The  Lands  Glauses  Consolidation  Act.  And  if  it  is  within  stat. 
11  ft  12  Vict.  c.  48,  it  is  bad,  not  being  within  the  restrictions  of  sect. 
11  of  that  Act.  I  think  that  a  decision  by  the  justices  of  the  sum  that 
is  to  be  paid  amounts  to  an  order  to  pay  that  sum :  and  the  language 
of  sect.  140  of  the  Railways  Clauses  Act  clearly  shows  that  it  is 
treated  by  that  statute  as  such ;  consequently  the  order  in  question  is 
within  stat.  11  ft  12  Vict.  c.  48,  and  is  therefore  bad,  for  the  reason 
L  have  stated.  It  is  of  great  importance  that  it  should  be  known,  as 
magistrates  have  exclusive  jurisdiction  in  cases  like  these,  where  the 
amount  claimed  is  under  502.,  that  the  time  for  making  the  complaint  is 
limited  to  six  months  after  the  cause  of  complaint  arises;  and  that,  where 
the  amount  is  above  502.,  the  time  is  either  unlimited,  or  is,  at  all  ewnts, 
not  limited  by  stat.  11  ft  12  Vict.  c.  48,  s.  11.  Rule  absolute. 


*The  QUEEN  v.  LONGHORN.    May  12.  [*77 

Under  stat  Z  k  i  Viet  e.  64,  s.  2,  whieh,  for  the  repayinent  to  pariehea  or  eoantief  of  ezpensef 
ineorred  ia  the  nainteiiAnce,  Ae.,  of  oriminal  lunaties,  enables  jnsticee  to  order  the  OTerseers 
of  toy  parish  where  money,  goods  or  chattels,  of  the  Innatie,  shall  be,  to  selie  the  money,  or 
seize  and  sell  the  goods  and  obattels,  Justices  oannot  aathoriie  the  orerseers  to  lery  a  debt 
churned  as  dae  to  Uie  Innatio,  by  ordering  them  to  seiie  a  sum  of  money  in  the  possession  of 
the  aUeged  debtor.  ^ 

And,  on  motion  for  a  mandamus,  at  the  Instance  of  snob  oTerseM^  ealUng  upon  the  alleged 
debtor  to  pay  theiA  such  money,  the  proseontors  addacing  eridence  to  show  that  snch  debt  was 
doe,  and  that  the  warn  demanded  was  in  the  possession  of  the  aUeged  debtor,  the  Conrt,  on 
caose  shown,  refused  a  mandamus. 

A  BULB  nisi  was  obtained,  in  last  Hilary  term,  for  a  mandamus  call- 
ing upon  Edward  Longhom  to  deliver  up  to  the  overseers  of  the  poor 
of  Old  Hutton  and  Holmescales  in  the  county  of  Westmoreland  the 
•urn  of  134Z.  18«.  6d.,  alleged  to  be  in  his  hands  and  to  belong  to 
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Richard  Simpson,  a  Innatio.    The  material  facts  shown  on  affidavit  for 
and  against  the  rale  were  as  follows. 

Richard  Simpson,  a  prisoner  in  the  gaol  for  Westmoreland  under 
charge  of  murder,  was  tried  on  9th  August,  1845,  and  acquitted  on 
the  ground  of  insanity.  Two  justices,  with  a  physician  and  a  surgeon, 
afterwards,  and  while  Simpson  was  still  a  prisoner,  certified  to  a  Sec- 
retary of  State,  according  to  stat.  3  &  4  Yict.  c.  54,  s.  1,  that  Simpson 
was  then  insane :  and  he  was,  by  the  Secretary's  order,  removed  from 
the  gaol  to  a  lunatic  asylum,  where  he  remained  at  the  time  of  the 
present  application.  Two  justices,  under  sect.  2  of  the  statute,  made 
an  order  (November  8,  1850),  adjudging  Simpson's  settlement  to  be  in 
the  township  of  Old  Button  and  Holmescales  in  Westmoreland ;  and, 
it  having  been  proved  to  them  (as  the  order  recited)  that  the  lunatic 
had  lands  and  tenements  in  that  and  other  townships,  and  that  Edward 
Longhorn  of  Old  Hutton  in  the  said  county,  shoemaker,  was  possessed 
of  a  large  sum,  viz.,  195Z.  4«.  lOd.,  of  the  property  of  the  lunatic,  which 
^^^^  had  arisen  from  '''the  sale  of  an  estate  belonging  to  him,  called 
■^  Owebank  and  Fellend,  in  the  first-mentioned  township,  the  two 
justices  did  order  and  authorize  the  said  overseers  to  take  and  receive 
so  mach  of  the  annual  rents  and  profits  of  the  said  lands  and  tenements, 
<(  and  to  seize  so  much  of  the  said  money  so  in  the  possession  of  {he 
said  Edward  Longhorn  as  aforesaid,  as  may  be  necessary"  to  pay  the 
charges  of  inquiring  into  the  insanity,  &c.,  and  of  the  removal,  and  the 
maintenance,  clothing,  medicine,  and  care  of  the  lunatic,  incurred  or  to 
be  incurred,  &c.  The  order  also  recited  proof  given  to  the  justices  of 
the  several  sums  making  up  the  expense  incurred  as  above  mentioned ; 
and  it  ordered  and  directed  the  said  overseers  to  seize  so  much  of 
the  money  so  in  possession,  &c.,  and  to  receive  and  take  so  much  of 
the  annual  rents,  &c.,  as  might  be  necessary  to  pay  the  several  specified 
sums,  making  in  the  whole  134/.  18«.  6«.  One  of  the  overseers  served 
a  copy  of  the  order  upon  Longhorn,  and  required  him  <«  to  pay"  to  the 
said  overseers  «  so  much  of  the  money  so  in  the  hands  of  the  said  E.  L. 
as  aforesaid  as  would  be  necessary  to  pay  the  said  several  sums  afore- 
said, making  in  the  whole,"  &c.  Longhorn  referred  the  matter  to  hia 
attorney,  who  answered  that  Longhorn  could  not  safely  pay  over  the 
said  sum  of  1342.  18«.  6d. ;  and  it  was  not  paid. 

Longhorn  himself  made  affidavit  that,  in  1842,  he  lent  500Z.  to  Simp- 
son ;  who,  to  secur^ayment  thereof,  with  interest,  gave  him  a  mort- 
gage, dated  February  12,  1842,  of  a  messuage,  &c.,  called  Owebank 
and  Fellend,  with  proviso  for  redemption  by  payment  at  a  day  named 
(the  day  following),  and  power,  on  default,  to  sell,  receive  the  purchase- 
money,  and,  after  'retaining  the  debt,  interest,  and  costs,  to  pay  the 
overplus,  if  any,  to  the  use  of  '^'Simpson,  his  executors,  adminis- 


*79] 


trators,  or  assigns,  or  as  he  or  they  should  direct.     That,  on  1st 


June,  1849,  default  having  been  made,  Longhorn  sold  the  estate,  re- 
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oeived  the  parchase-money,  and,  retaining  his  debt,  interest,  and  costs^ 
paid  the  overplus,  amounting  to  195Z.  4«.  10«.,  into  the  Bank  of  West- 
moreland in  his  own  name :  that  it  still  remained  there :  and  that  he 
had  no  money  or  property,  or  control  over  money  or  property,  of  Simp- 
son, «( except  such  trust  fund."  That,  after  Simpson  was  in  custody 
for  the  murder,  and  before  his  trial,  he  executed  a  deed  conveying  all 
his  real  and  personal  estate  to  Thomas  Webster  and  two  others,  for 
payment  of  the  costs  of  his  defence,  and  his  debts,  and  with  an  ulti- 
mate trust  for  the  benefit  of  his  family.  That,  since  the  sale,  and 
receipt  of  purchase-money,  by  Longhorn,  Webster  had  applied  to  him 
for  the  overplus,  which  he  had  declined  to  pay,  being  informed  by  his 
attorney  that  questions  might  be  raised  as  to  the  validity  of  the  deed 
executed  while  Simpson  was  in  custody  for  the  said  offence,  and  as  to 
Simpson's  competency  to  execute  it.  That,  on  being  served  with  the 
said  order  of  justices,  Longhorn,  by  his  attorneys,  obtained  counsers 
advice,  which  was  that  he  could  not  safely  direct  any  part  of  the  over- 
pins  to  be  paid  to  the  overseers ;  nevertheless  he  had  offered  to  pay 
the  amount  demanded,  on  being  indemnified :  that  he  had  no  interest 
in  the  1952.  4«.  lOd.,  except  as  trustee  thereof,  and  was  still  willing 
to  pay  it  over  on  having  a  legal  discharge  or  indemnity ;  but  he  was 
advised  by  counsel  that  the  said  trust  fund  was  not  liable  to  be  seized 
by  virtue  of  the  order,  and  that,  if  he  directed  the  bankers  to  pay  it 
over,  he  might  be  liable  for  a  breach  of  trust,  and  the  overseers  could 
not  give  him  any  legal  discharge. 

*Orompton  now  sho.wed  cause  on  behalf  of  Longhorn.(a)  {A,  ^^^^ 
W.  Hoggins  appeared  on  behalf  of  the  bankers.) — The  powers  ^ 
given  by  stat.  3  &  4  Vict.  c.  54,  sects.  1,  2,  in  the  case  of  insane  per- 
sons imprisoned  for  criminal  offences,  having  been  exercised  in  respect 
of  Simpson  as  stated  in  the  aflSdavit,  the  present  application  is  made 
under  sect.  2,(a)  which  empowers  two  justices  to  make  orders  for  the 
maintenance,  &c.,  of  any  such  prisoner,  and,  if  it  appear  that  he  has 
property,  to  direct  the  overseers  to  seize  the  money,  or  seize  and  sell 
the  goods  and  chattels,  or  receive  the  rents,  to  the  amount  requisite 
for  payment  of  the  charges.  Longhorn  has  offered  payment  under  an 
indemnity:  without  it  he  is  unsafe;  for  he  would  not  be  secure,  as 

(o)  Stat  3  A  4  Vict  e.  64,  i.  2  (not  affected  by  itat  16  k  17  Vict  c.  97 ;  see  sect  133  of  the 
latter  itatote),  enaott  that,  <*  if  it  shall  appear,  upon  ioqairj,  to  th^aid  or  anj  other  two  jostioes 
of  the  county,"  Ac,  "  where  inch  person  is  imprisoned,  that  an^Ah  person  is  possessed  of  pro- 
perty, sneh  property  shall  be  applied  for  or  towards  the  ezpe^pincnrred  or  to  be  hereafter 
inenrred  on  his  or  her  behalf,  and  they  shall  from  time  to  time,  by  order  under  their  hands,  direct 
the  overseen  of  any  parish  where  any  money  or  securities  for  money,  goods,  chattels,  lands,  or 
tenements  of  such  person  shaU  be,  to  seise  so  much  of  the  said  money,  or  t^  seize  and  sell  so 
maeh  of  the  said  goods  and  chattels,  or  receive  so  much  of  the  annual  rent  of  the  lands  or  tene- 
ments of  such  person,  as  may  be  neoessary  to  pay  the  charges,  if  «ny,  of  inquiring  into  such 
person's  insanity,  and  of  removal,  and  also  the  charges  of  maintenance,"  Ac,  "  of  any  such 
insane  person,  accounting  for  the  same  at  the  next  special  petty  sessions  of  the  division,"  Ac, 
''in  which  such  order  shall  have  been  made,  such  charges  having  been  first  proved  to  the  satia* 
Cution  of  sueh  justiees,  and  the  amount  thereof  being  set  forth  in  such  order." 
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magistrates  now  are  by  8tatate,(a)  in  obeying  an  order  of  the  Court. 
This  sum  has  been  deposited  in  the  bank  subject  to  a  trust  which  is 
valid  unless  it  can  be  shown  that  Simpson  was  insane  when  he  executed 
^^.^  the  deed.  The  application  to  ^take  it  out  would  be  matter  for  a 
■^  suit  in  equity,  in  which,  perhaps,  an  issue  would  be  directed  to 
try  the  validity  of  the  conveyance.  [Patteson,  J. — The  order  of  jus- 
tices here  seems  to  contemplate  things  that  can  be  taken  into  manual 
possession ;  it  does  not  authorize  the  overseers  to  sue.]  The  sheriff, 
under  a  fi.  fa.,  may,  by  stat.  1  &  2  Vict.  c.  110,  s.  12,  seize  and  sue 
upon  certain  securities ;  but  this  authority  does  not  extend  to  debts 
generally ;  Harrison  v.  Paynter,  6  M.  &  W.  387  ;t(i)  and  it  was  held  not 
applicable  to  purchase-money  deposited  by  a  vendee  in  the  hands  of  a 
third  person  in  trust  for  the  vendor  ;  Robinson  t;.  Peace,  7  Dow).  P.  C. 
93.  But,  further,  if  the  overseers  have  power  under  the  order  to  take 
these  funds,  they  may  seize  them  without  a  mandamus. 

The  Court  then  called  upon 

Cowling  J  contri. — The  defendant  alleges  the  claim  of  persons  enti- 
tled under  a  trust  deed,  which  is  not  valid,  according  to  Jones  v.  Ash- 
urt,  Skinn.  357.  There  a  prisoner,  about  to  be  tried  for  burglary, 
made  a  bill  of  sale  of  his  goods,  intending  them  to  be  a  provision  for 
his  son ;  but  Holt,  G.  J.,  held  the  bill  fraudulent,  as  made  to  prevent 
a  forfeiture.  [Lord  Campbell,  C.  J. — There  the  party  was  convicted ; 
here  Simpson  was  acquitted.]  The  case  differs  in  that  respect  from 
Jones  v.  Ashurt ;  but  the  deed  is  vitiated  by  the  intention.  And  there 
is  evidence  here  of  Simpson's  insanity  before  and  shortly  after  he  exe- 
cuted the  deed,  if  not  at  the  time.  The  parish  oflScers  cannot  be  called 
upon  to  give  an  indemnity,  at  least  without  some  special  reason.  It  is 
suggested  that  there  might  be  a  remedy  in  equity;  but  Longhorn  is 
^j.,^-.  not  properly  a  *trustee.     [Patteson,  J. — I  do  not  understand 

"-'  how  the  justices  can  authorize  the  overseers  to  deal  with  debts 
owing  to  the  lunatic]  The  debt  is  within  the  words  «<  money,"  <«  goods" 
and  «' chattels"  in  stat.  8  &  4  Vict.  c.  54,  s.  2.  [Lord  Campbell,  C. 
J. — You  must  contend  that,  if  the  debt  had  been  for  goods  sold  and 
delivered,  or  on  a  bill  of  exchange,  the  overseers  might  have  been 
ordered  to  recover  it.  Can  the  justices  try  the  validity  of  the  debt  ?] 
Perhaps,  if  that  were  doubtful,  they  could  not  make  the  order.  [Lord 
Campbell,  C.  J. — It  is  a  matter  of  great  dispute  here,  whether  Long- 
horn  was  debtor.  P^^SON,  J. — As  a  debt  follows  the  person  of  the 
debtor,  it  would  seem^^result  from  the  argument  that  there  might  be 
an  order  of  this  kind  upon  the  overseers  .of  any  parish  where  he  might 
happen  to  b#.  Or,  if  the  alleged  debtor  had  property  in  different 
parishes,  there  might  be  several  orders  under  the  statute.]  The  conse- 
quence from  the  debt  following  the  person  must  be  admitted.     [Pattb- 

(a)  11  A  12  Viot  e.  44,  e.  5. 

(6)  And  see  Wood  v.  Wood,  4  Q.  B.  897  (B.  0.  L.  B.  toL  45). 
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BON,  J. — Where  do  you  find  any  words  authorizing  the  overseers  to  sue 
a  debtor  of  the  lunatic  ?  Lord  Campbell,  C.  J. — That  is  the  point : 
what  makes  the. debtor  liable  to  such  an  action?]  At  least  the  Court 
may  grant  a  mandamus  to  try  this  question.  [Lord  Campbell,  C.  J. 
— ^It  would  be  a  great  hardship  on  the  defendant.]  The  overseers  also 
are  under  a  hardship.  Decisions  relating  to  the  duty  of  a  sheriff  do 
not  apply  to  this  case. 

.Lord  Campbell,  C.  J. — The  case  is  not  brought  within  the  enact- 
ment relied  upon.     We  cannot  grant  a  mandamus.     Whether  or  not 
there  be  any  other  remedy  it  is  unnecessary  to  say. 
Patteson,  J. — The  fair  construction  of  the  statute  is  *quite 


against  this  application.     The  overseers  are  to  <« seise."     How 


[*88 


can  they  seize  a  debt  ?(a)  Rule  discharged. 

(a)  Coleridge,  J.,  wm  absent  on  Moonnt  of  iU  health;  Wightman,  J.,  in  the  Bail  Court;  Brio 
J^  at  GaUdhall. 


The  QUEEN  v.  The  SOUTHAMPTON  Dock  Company.    May  12. 

On  appeal  against  a  rate,  several  points  being  raised  on  eaeh  side,  the  Sessions  gare  Judgment 
for  the  appellants  on  some  points,  and  for  the  respondents  on  others  (the  effect  of  the  Judg- 
ment being,  npon  the  whole,  in  favour  of  the  appellants,  by  the  rate  being  reduced),  subject 
at  the  instance  of  the  appellants,  to  a  special  ease.  The  respondents,  who  had  resoWed  not  to 
dispute  the  judgment  of  the  Sessions,  claimed  that  the  points  decided  against  them  should  be 
inserted  in  the  ease,  if  brought  up,  as  well  as  those  decided  against  the  appellants.  The  appel- 
lants brought  up  the  case  by  certiorari:  and  this  Court  confirmed  the  judgment  of  the  Sessions 
on  all  the  points :  Held,  that  (he  respondents  were  not  entitled  to  their  costs  under  stat  6  G. 
S;  e.  19,  s.  2.  0 

On  appeal  by  The  Southampton  Dock  Company  against  a  rate  for 
the  relief  of  the  poor  of  the  town,  &c.,  of  Southampton,  the  Sessions 
reduced  the  assessment,  and  awarded  costs  to  the  appellants,  subject  to 
the  opinion  of  this  Court  upon  a  special  case :  the  rate,  as  amended  by 
the  Sessions,  to  be  raised  or  further  reduced,  amended  or  confirmed,  or 
referred  back  to  the  Sessions,  as  this  Court  should  think  fit.  Several 
points  had  been  raised  by  either  side  upon  the  appeal,  some  of  which 
the  Sessions  decided  in  favour  of  the  appellants,  and  some  for  the 
respondents.  The  respondents,  as  appeared  by  the  affidavit  for  the 
appellants,  claimed  that  the  points  decided  in  favour  of  the  appellants 
should  be  stated  in  the  special  case,  if  broug||^  up ;  and  ultimately  all 
the  points  which  had  been  raised  on  either  side  were  so  stated.  It  also 
appeared,  by  the  affidavits  for  the  respondents,  that  the  case  was  pre- 
pared altogether  at  the  instance  of  the  appellants,  and  not  in  any  way 
of  the  respondents ;  and  that  the  case  and  the  order  of  Sessions 
♦were  brought  up  by  certiorari  by  the  appellants  without  the  pri-  p^^- 
vity  or  sanction  of  the  respondents,  who  had  determined  not  to  ^ 
dispute  the  judgment  of  the  Sessions.     This  Court  affirmed  the  judg- 
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ment  of  the  Sessions  upon  all  the  point8.(a)  The  appellants,  upon 
bringing  up  the  case  by  certiorari,  had  entered  into  the  recognisance 
required  by  stat.  5  6.  2,  c.  19,  s.  2:  and  the  respondents,  after  the 
judgment  of  this  Court,  confirming  that  of  the  Court  below,  obtained 
a  side  bar  rule  for  their  costs  under  the  same  statute. 

(7.  SaunderBy  in  this  term,  obtained  a  rule  nisi  to  set  aside  this  rule. 

Sewell  now  showed  cause. — The  respondents  are  entitled  to  costs. 
Stat.  5  G.  2,  c.  19,  s.  2,  enacts  that  the  parties  prosecuting  the  cer- 
tiorari shall,  by  their  recognisance,  bind  themselves,  under  the  penalty 
of  50Z.,  <<  to  prosecute  the  same  at  his  or  their  own  costs  and  charges 
with  effect,"  ^<and  to  pay  the  party  or  parties,  in  whose  favour  and  for 
whose  benefit"  the  order  or  judgment  of  sessions  was  given,  «^  within 
one  month  after  th«  said  judgment  or  order  shall  be  confirmed,"  their 
full  costs  and  charges.  The  law  therefore  is  that,  where  the  judgment 
of  the  sessions  is  confirmed,  the  party  impeaching  it  is  to  pay  the  costs 
of  the  other ;  and  that,-  where  the  judgment  is  reversed,  each  party 
pays  his  own  costs.  Here  the  judgment  has  been  confirmed ;  but  the 
appellants  are  the  parties  impeaching  it;  for  the  affidavits  of  the 
respondents  show  that  the  case  was  brought  up  by  certiorari  without 
their  knowledge  or  sanction,  they  having  previously  resolved  not  to 
*ft^l  ^^^^^^^  ^^^  judgment  of  the  Sessions.  It  is  '*'true  that  the 
^  respondents  required  the  points  which  had  been  decided  against 
them  to  be  inserted  in  the  special  case ;  but  that  request  was  only  con- 
ditional upon  the  case  being  brought  up  at  all,  it  being  the  appellants, 
and  not  the  respondents,  who  desired  to  take  that  course.  [Lord  Camp- 
bell, C.  J. — Suppose  both  parties  had  brought  up  the  case  by  certio- 
rari :  do  you  contend  thft  neither  would  then  be  liable  for  costs  ?]  That 
^Quld  be  the  result.  [Lord  Campbell,  C.  J. — If  the  respondents  take 
a  part  in  the  arrangement  and  modification  of  the  special  case  which  is 
sent  up,  and  the  judgment  of  this  Court  is  against  them,  is  it  equitable 
that  they  should  have  the  costs  ?  Wightman,  J. — There  was  no  abso- 
lute necessity  for  their  interference;  they  might  have  allowed  the 
appellants  to  bring  up  only  the  points  made  by  the.  appellants.  Lord 
Campbell,  C.  J. — The  points  on  the  opposite  sides  were  quite  distinct.] 
The  appellants  had  all  the  costs  below.  It  was  not  on  their  application, 
but  on  that  of  the  respondents,  that  the  special  case  was  drawn  up. 
[Lord  Campbell,  C.  J. — ^The  course  taken  by  the  respondents  has 
increased  the  amount  of^sts  very  much.] 

C.  SaunderSy  contri,  was  stopped  by  the  Court. 

Lord  Campbell,  C.  J. — The  rule  must  be  made  absolute.  The  cer- 
tiorari, under  the  circumstances  of  the  case,  must  be  considered  as  hav* 
ing  been  prosecuted  by  both  parties ;  and  consequently  neither  is  enti- 
tled to  costs. 

(a)  Beglna  o.  SoathAmpton  Doek  Compsnj,  14  Q.  B.  587  (B.  0.  L.  R.  toL  68). 
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Fattesok  and  WiGHTHANy  J8.,(a)  concurred. 

Bale  absolate. 

(a)  Coleridge,  J.|  wm  Abeent  on  aeeonnt  of  ill  health. 


•FINNEY  V.  BEESLET.    May  13.  [*86 

Under  itat.  1  W.  4,  e.  2S,  ■.  4,  the  general  role  of  praotiee  fa  thai  a  oommiision  to  examine  wit- 
neeaee  in  a  eaose  shall  not  be  granted  before  iseoe  joined.  Bot  a  oommission  maj  be  so 
granted  in  an  extreme  ease  and  where,  without  1^  jastioe  wonld  be  defeated,  by  the  exclaaion 
of  material  evidence. 

Am  where  the  plaintiff  in  an  action  of  promieee  applied  for  a  oommisaion  immediately  after  action 
bronght  and  before  declaration,  intending  to  try  at  the  next  aesises ;  and  the  party  whom  it 
wae  proposed  to  examine  was  a  witness  to  actual  promises,  and  was  to  sail  in  five  days  for 
South  Africa,  purposing  to  remain  there  eighteen  months. 

WiLLES,  in  this  term,  on  behalf  of  the  defendant,  obtained  a  rule 
nisi  to  rescind  an  order  made  by  Wightman,  J.,  on  sommonB,  that  one 
of  three  barristers  named  should  be  at  liberty  to  examine  John  Gallo- 
way, of  Russell  Street,  Stratford,  near  Manchester,  a  witness  on  behalf 
of  the  plaintiff  in  this  cause,  yiy&  voce ;  that  defendant  should  be  at 
liberty  to  select  the  examiner,  and  to  join  in  the  examination ;  that  the 
depositions  should  be  returned  to  the  Judge  at  Chambers ;  and  that 
office  copies  might  be  read  in  evidence  at  the  trial. 

The  action  was  on  promises :  copy  of  a  writ  of  summons  in  the  cause 
was  served  on  April  3d,  1851:  on  the  4th,  defendant's  agents  gave 
notice  of  being  instructed  to  appear  in  the  cause :  on  the  same  day  they 
were  served  with  a  summons,  for  the  purpose  of  obtaining  an  order  for 
a  commission  to  examine  as  above  mentioned ;  but  the  hearing  unavoid- 
ably stood  over.  On  a  second  summons  the  parties  were  heard,  Mon- 
day, April  7th,  1851 ;  when  it  was  stated  on  affidavit,  as  ground  for 
making  the  order,  that  Oalloway  was  a  material  and  necessary  witness, 
without  whose  evidence  the  plaintiff  could  not  safely  proceed  to  trial ; 
that  Galloway  was  going  abroad  on  April  9th,  to  reside  at  Port  Natal, 
in  South  Africa,  and  therefore  would  not  be  able  to  attend  the  trial; 
that  he  had  lately  returned  to  England  from  that  place;  that  he 
<Mntenda  to  continue  to  reside  at  Port  Natal  aforesaid  for  about  eighteen 
months  ensuing:*'  and  that  the  plaintiff  '^'proposed  to  examine  him  ^^^„ 
as  to  a  statement  of  accounts  between  hinflkl  defendant,  which  ^ 


proposei 
ii^d 
3d  Woe 


defendant  in  Galloway's  presence  admitted  Woe  correct,  and  promised 
to  pay  plaintiff  the  sum  of  1611.  ITa,  6(2.,  claimed  in  this  action.  For 
the  defendant  it  was  objected  that  the  defendant  had  not  appeared  to 
the  action  and  was  not  obliged  to  do  so  until  the  following  Thursday, 
which  was  not  denied  on  the  plaintiff's  part ;  and  there  had,  in  fact,  at 
that  time,  been  no  pleadings  or  appearance.  The  learned  Judge  over- 
ruled the  objection,  and  made  the  order.    An  appearance  was  entered 
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on  April  10th :  but  issue  had  not  been  joined  when  this  application  was 
made. 

The  attorney  for  the  plaintiff  gave  notice  of  the  order  to  the  attor- 
ney for  the  defendant,  at  Manchester,  where  both  resided,  on  April 
8th :  but  the  latter  attorney  declined  to  appoint  an  examiner,  pro- 
tested against  the  proceedings,  and  refused  to  take  part  in  them.  -  The 
examination  of  Galloway  was  taken  at  Liverpool  in  the  evening  of  the 
same  day ;  and  his  evidence  was  material  to  the  plaintiff,  who  intended 
trying  the  cause  at  the  Liverpool  summer  assizes.  Galloway  sailed  • 
from  Liverpool  for  Port.  Natal  on  April  9th. 

To7fdin9(m  now  showed  cause. — The  practice  has  been  not  to  permit 
an  examination  before  issue  joined ;  but  there  is  no  rule  of  law  on  the 
subject  except  the  enactment  of  stat.  1  W.  4,  c.  22,  s.  4,  which  does 
not  impose  this  restriction :  nor  can  there  be  a  ground  for  insisting 
upon  it  in  every  possible  emergency.  It  is  true  that  the  Court  of 
Exchequer,  in  Mondel  t;.  Steele,  8  M.  &  W.  800,t  expressed  an  opinion 
*f^R1  ^^^^^  T^^^t  be  joined  before  an  '^'examination  could  be  taken 

^  under  the  statute ;  but  that  case  ended  in  an  arrangement,  the 
rule  for  an  examination  being  made  absolute  on  an  undertaking  not  to 
proceed  till  after  issue  joined.  And  it  was  stated  there  by  Rolfe,  B., 
that  the  practice  in  Chancery  was  <«  to  allow  interrogatories  to  be  takea 
the  moment  a  bill  is  put  upon  the  file."  [Lord  Campbell,  G.  J. — 
There  a  party  may  have  a  bill  to  perpetuate  testimony,  even  when 
there  is  no  suit  depending.]  The  aflSdavits  here  show  ground  for 
departing  from  the  ordinary  practice,  if  there  be  not  an  inflexible  rule. 
[Lord  Campbell,  C.  J. — I  should  be  sorry  to  find  that  there  was.] 

WilleBj  contr^  was  called  upon  by  the  Court. — There  is  certainly 
no  absdlute  authority  beyond  that  derived  from  the  statute.  But,  for 
a  commission  to  go,  the  proceedings  should  be. in  such  a  state  that 
perjury  could  be  assigned  on  the  depositions;  and  that  cannot  be  with- 
out an  issue  joined,  to  which  the  matter  sworn  would  be  material. 
[Lord  Campbell,  C.  J. — The  question,  on  indictment  for  perjury, 
would  be,  whether  the  evidence  was  material  at  the  time  of  the  trial.] 
If  the  Court  refuse  a  commission  until  issue  is  joined,  they  will  sub- 
stantially follow  the  precedent  of  Mondel  v.  Steele ;  and,  if  inconve- 
nience results,  it  is  better  that  the  Legislature  should  remedy  it  than 
the  Courts  give  conflicting  decisions.  [Wightman,  J. — Sects.  40,  44, 
of  Stat.  13  G.  8,  c.  68,  d^^t  require  that  issue  shall  be  joined  before 
a  mandamus  is  granted  IVexamine  witnesses  in  India.]  That  is  so ; 
and  it  appears  that,  in  Spalding  v.  Mure,  2  Tidd*s  Prac.  814,  9th  ed., 
a  mandamus  was  awarded,  under  sect.  44,  before  issue  joined.  But 
^r^q^  this  is  a  '^'proceeding  under  a  different  though  analogous  Act. 

-*  [Wiqhtman,  J. — ^Your  objection,  as  to  perjury,  would  apply  to 
proceedings  in  Chancery.]    Those  are  at  common  law.    [Lord  Camp- 
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BMLLy  C.  J. — The  Act,  1  W.  4,  c.  22,  a.  4,  was  intended  to  give  us  the 
ume  jarisdictioD  that  a  Court  of  Equity  has,  and  imposes  no  limit  as 
to  time.]  When  a  bill  in  Chancery  has  been  filed,  there  are  averments 
to  be  proved  and  disproved ;  here  as  yet  there  are  none.     The  practice 

on  this  subject,  in   Courts  of  law,  has  been  constant.     In v, 

Browne,  Hardr.  315,  a  witness,  being  in  ill  health,  was  examined  under 
80  order  of  Court,  «« de  bene  esse,  to  preserve  his  testimony,  upon  a 
bill  preferred,  and  before  answer  ;'*  after  answer,  he  died,  not  having 
been  again  examined ;  and  the  Court  of  Exchequer,  being  of  opinion 
that  he  might  have  been  examined  again  after  the  answer  came  in 
(though  his  illness  had  never  ceased),  ruled  that  his  deposition  could 
not  be  read  on  the  trial  of  an  ejectment,  «  because  it  was  taken  before 
issue  joined  in  the  cause." 

Lord  Campbell,  C.  J. — There  is  nothing  for  the  Legislature  to  reo- 
tify.  By  the  Act  1  W.  4,  c.  22,  they  vested  in  us  a  general  power  to 
be  exercised  with  a  sound  discretion.  If  we'  resorted  to  them,  they 
could  do  no  more  than  re-enact  the  present  clause.  (His  Lordship 
here  read  sect.  4.)  No  limitation  is  there  given,  except  that  an  action 
shall  be  depending :  nor  is  there  any  Rule  of  Court  that  a  commission 
shall  not  be  granted  before  issue  joined.  Mr.  WUle9  relies  upon  past 
practice :  and  it  is,  undoubtedly,  a  safe  rule  that,  unless  extraordinary 
circumstances  occur,  practice  should  be  '^'adhered  to.  But  the  ^^^^ 
exigency  of  a  particular  case  may  require  us  to  make  an  exception  ^ 
where  justice  would  be  defeated  unless  a  commission  were  at  once 
issued.  And  the  practice  in  Chancery,  of  allowing  iiiterrogatories 
before  answer,  affords  an  analogy.  The  object  of  the  late  Act  was  to 
obviate  the  necessity  of  going  to  the  Court  of  Chancery  for  a  commis- 
sion, and,  for  that  purpose,  to  give  the  same  benefit  as  might,  inde* 
pendently  of  the  Act,  be  had  there.  I  do  not  admit  that,  on  a  de))6- 
sition  taken  as  now  proposed,  perjury  could  not  be  assigned.  With 
proper  averments  I  think  it  might.  At  all  events  we  will  not  set  aside 
the  commission.  The  defendant,  if  so  advised,  may  dispute  the  evi- 
dence when  adduced  on  the  trial. 

Pattbson,  J. — I  am  of  the  same  opinion :  but  our  decision  is  not  to 
be  taken  as  an  authority  for  saying  that,  as  a  matter  of  course,  a  com- 
mission to  examine  witnesses  may  be  granted  before  issue  joined.  The 
general  rale  remains  unaltered :  a  case  like  this  is  an  exception. 

WiOHTMAN,  J.(a) — I  thought  the  case  w||  one  of  necessity,  or  at 
least  of  extreme  urgency :  and  there  was  no  express  enactment  or  rule 
against  granting  a  commission  under  any  circumstances,  before  issue 
joined,  though  the  general  rule  of  practice  undoubtedly  is  that,  until 
there  ia  an  issue,  it  should  not  be  done. 

Lord  Campbell,  C.  J. — ^I  agree  that  the  rule  hitherto  acted  upon 

(a)  CoUrldgt^  J^  wm  abMni  on  Mooont  of  m  lioalUL 

a2 
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^ • 

^g^^  must  be  considered  as  the  governing  role ;  *the  only  exception 
-*  being  in  a  case  of  extreme  urgency,  and  where  justice  would  be 
defeated  if  the  commission  were  not  granted.  Rule  discharged. 


Sir  OSWALD  MOSLET,  Baronet,  v.  HIDE  and  COPE.    Jdatf  13. 

By  a  nuurUge^iettlementy  landfl  were  oonTojed  to  tnuteea,  to  the  nee,  ftfter  the  hosband's  deat^ 
of  the  wife,  Judith,  daring  her  life,  and  on  tnut,  upon  her  death,  to  eell,  and  etand  possesacd 
of  ihe  parchase-raoney,  to  be  divided  equally  among  the  ehUdren  of  the  marriage  on  their 
respectively  attaining  twenty^ne.  There  were  children  of  Judith's  marriage,  E.  and  M.  After 
the  husband's  death,  Judith  surviring  him,  and  B.  and  IL  having  attained  twenty-one  and 
married,  the  trustoes  sold  the  lands : 

One  of  the  conditions  of  sale  recited  so  much  of  the  settlement  as  is  above  stated,  and  that  thera 
were  children,  as  above,  who  had  attained  twenty-one:  and  it  stipulated  "that  Meh  eAf7<fr«M, 
or  the  atrignt  or  tnuieet  of  nek  of  them  who  kav€  aliened  or  eettM  tkeir  eetatee  and  intereete, 
ehtdl,  if  required,  join  in  the  eonveyanee  :**  **  but  no  purchaser  shaU  be  at  liberty  to  object  to 
the  title  of  the  vendors  on  Ae'  gromnd  that  the  taiU  i§  taking  place  in  the  lifetime  of  the  eaid 
Judith,"  Notice  of  any  objection  by  the  purchaser  to  the  vendors'  title  was  to  be  given  before 
March  2d. 

Before  the  sale,  E.  and  H.  had  settled  their  respective  shares  in  trust  for  themselves  and  their 
husbands  during  their  respective  lives,  remainder  to  their  issue  respectively :  and  both  had 
children  underage. 

Held,  that,  as,  the  children  of  B.  and  M.,  or  the  trustees  on  their  behalf,  could  not,  if  required, 
join  in  conveying  to  a  purchaser,  the  vendors,  trustees  of  Judith,  could  not  make  a  good  title ; 
that  the  conditions  of  sale  implied  that  a  good  title  could  be  so  made ;  and  that  the  pur- 
chaser was  not  precluded  by  the  conditions  of  sale  from  taking  this  objection. 

The  purchaser,  on  receiving  an  abstract  of  title,  gave  notice  to  the  vendors  by  letter,  befora 
March  2d,  that  he  objected  to  the  title  on  the  ground  that  a  sale  could  not  be  made  in  Judith's 
lifetime ;  and  he  sent,  with  the  letter,  a  conveyancer's  opinion  that  a  title  could  not  be  made 
during  Judith's  life,  because  the  trustees  under  the  settlemente  of  B.  and  M.  could  not  join 
in  a  conveyance  without  breach  of  trust.  No  other  statement  of  objection  was  made  before 
March  2d : 

Held,  that  there  was  a  good  notice  of  the  objection  which  vltimate^  prevailedi  within  the  time 
limited. 

Assumpsit  for  money  had  and  received,  and  interest,  and  on  an  ac- 
count stated.  Particalar  of  demand,  for  4922.  16«.,  being  the  ^deposit 
paid  by  plaintiff  to  defendants  on  a  contract  of  sale  made  between 
plaintiff  and  defendants  in  January  or  February,  1849,  whereby  certain 
^Qgy.  lands  and  premises  at  Tutbury  in  '^'Staffordshire  were  agreed  to  be 
^  sold  and  conveyed  to  plaintiff,  and  to  which  lands,  &c.,  defendants 
have  failed  to  show  a  good  tltle.(a)  Plea,  by  each  defendant,  Non  assamp- 
sit.     Issue  thereon. 

On  the  trial,  before  Patteson,  J.,  at  the  Stafford  Spring  Assises, 
1851,  it  appeared  that  |j^e  premises  in  question  were  put  up  for  sale  by 
auction  on  January  2d,  1849,  under  certain  condition,  and  were  bought 
in,  but  were  immediately  afterwards  purchased  on  behalf  of  the  plain- 
tiff (who  paid  4922.  16«.  deposit),  subject,  by  an  agreement  which  the 
purchaser  signed,  to  the  above  conditions  of  sale.  The  defendants  Hide 
and  Cope,  the  vendors,  were  trustees  under  a  settlemcfnt  made  on  the 

(a)  There  was  a  f^irther  parttonlari  for  which  we  p.  M,  post 
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marriage  of  Rupert  Hayne  Chawner,  sintse  deceased,  with  Judith  Hide, 
dated  16th  and  17th  September,  1816,  whereby  the  premises  in  ques- 
tion were  limited  to  the  use,  after  R.  H.  Chawner's  decease,  of  the  said 
Judith  for  life ;  remainder  to  the  defendants  Hide  and  Cope  and  their 
heirs,  during  the  life  of  Judith,  in  trust  to  preserve  contingent  remain- 
ders ;  remainder  to  the  use  of  Hide  and  Cope  and  their  heirs,  upon 
trust,  as  soon  as  convenientlj  might  be,  to  sell,  and  to  stand  possessed 
of  the  purchase-money  in  trust  for  all  and  every  the  children  of  the 
said  marriage,  to  be  (Uvided  equally  amongst  them,  and  to  be  payable 
on  their  attaining  twenty-one  years  of  age,  as  to  sons,  and,  as  to  daugh- 
ters, on  attaining  that  age,  or  marriage. 

There  were  three  children  of  this  marriage  living  at  the  time  of  the 
trial,  all  having  attained  the  age  of  twenty-one,  and  two  of  them,  Eliz- 
abeth and  Mary,  married  women,  who,  before  their  respective  mar- 
riages, ^mortgaged  their  respective  shares  in  the  proceeds  of  the  p^qq 
sale,  and,  by  deeds  made  in  contemplation  of  the  said  marriages  ^ 
respectively,  bearing  date  8d  June,  1846,  and  26th  December,  1846, 
settled  the  residue  upon  themselves  and  their  respective  husbands  for 
life,  with  remainder  to  their  respective  issue,  &c.,  as  they  should  re- 
spectively appoint;  and,  in  default  of  appointment,  to  them  equally. 
There  were  children  living,  and  under  age,  of  both  the  last-mentioned 
marriages. 

The  14ch  condition  of  sale  appeared  on  the  evidence  to  have  been  as 
foUows. 

<<  By  the  settlement  made  on  the  marriage  of  the  said  Judith  Chaw 
ner,  then  Judith  Hide,  spinster,  with  her  late  husband,"  &c.,  <<  dated,' 
&c.,  «( the  premises,  except,"  &c.,  <«now  stand  limited  to  the  use  of  the 
said  Judith  C.  for  life,  with  remainder  to  the  said  Messrs.  Hide  and 
Cope  and  their  heirs  during  the  life  of  the  said  Judith  C,  in  trust  to 
preserve  contingent  remainders,  with  remainder  to  the  use  of  the  said 
MessrSk  H.  and  C.  in  trust  for  sale,  and  to  stand  possessed  of  the  pur- 
chase-money in  trust  for  all  and  every  the  children  of  the  said  mar- 
riage, to  be  divided  equally  amongst  them,  and  be  payable  on  their 
attaining  the  age  of  twenty-one  years.  And,  there  being  three  such 
children  only,  all  of  whom  have  attained  their  respective  ages  of  twenty- 
one  years,  it  is  stipulated  that  such  children,  or  the  assigns  or  trustees 
of  such  of  them  who  have  aliened  or  settled  their  estates  and  inte- 
rests, shall,  if  required,  join  in  the  conveyance  to  the  purchasers  at  the 
purchasers'  expense ;  but  no  purchaser  shall  be  at  liberty  to  object  to 
the  title  of  the  vendors  on  the  ground  that  the  sale  is  taking  place  in 
the  lifetime  of  the  said  Judith  Chawner :  nor  "^shall  the  vendors  p^g. 
be  required  to  enter  into  any  other  covenant  for  title  than  that  ^ 
they  have  not  respectively  encumbered  the  said  premises." 

By  the  13th  condition,  an  agreement  for  confirming  the  sale  under 
these  conditions  was  to  be  prepared  and  executed  by  the  vendors  and 
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purchaser  within  a  given  time ;  and,  in  default  thereof,  either  party 
might  cause  a  stamp  to  be  put  upon  a  form  of  contract  which  was  an- 
nexed to  the  conditions.  The  contract  was  stamped  accordingly :  but 
an  agreement  was  afterwards  prepared  (dated  February  Ist,  1849),  and 
executed  by  the  plaintiff;  and  it  embodied,  in  two  of  its  clauses,  the 
fourteenth  copdition  of  sale.  It  contained  also  a  stipulation :  ('That  in 
case  the  said  Sir  0.  Mosley,  or  any* person  or  persons  on  his  behalf, 
shall  object  to  the  vendors'  title,  or  require  any  act,  matter,  or  thing  to 
be  done,  procured,  or  executed  for  completion  thereof,  notice  in  writing 
of  the  particular  objection  or  matter  required  shall  be  given  to  the  said 
Edward  John  Blair"  (solicitor  to  the  vendors)  «  on  or  before  the  2d  day 
of  March  next ;  and  that,  in  default  of  such  notice,  the  said  Sir  O.  M. 
and  all  persons  claiming  under  him  shall  be  considered  as  having 
accepted  the  title  unconditionally  ;  and  that  every  objection  or  requisi- 
tion not  taken  or  made  and  so  communicated  in  writing  within  such 
period  as  aforesaid  shall  be  considered  as  waived;  and  that  in  this  re- 
spect time  shall  be  considered  as  part  of  the  contract." 

An  abstract  of  title  was  delivered  to  the  plaintiff's  attorneys  with  the 
draft  of  agreement:  and,  on  March  1st,  1849,  they  wrote  to  the  de- 
fendants* attorneys :  «<  We  return  you  this  abstract  with  the  opinion  of 
Mr.  Vincent  Smith  upon  the  title,  to  which  we  request  your  attention, 
^q-^  and  regret  to  add  that,  after  a  careful  perusal  of  *such  opinion, 
^  we  feel  bound  to  object  to  the  title  on  behalf  of  our  client,  on  the 
ground  that  a  sale  cannot  be  made  in  Mrs.  Chawner's  lifetime."  The 
opinion  referred  to  was,  as  to  this  point,  as  follows. 

"I  think  it  impoBsible  for  a  purchaser  to  acquire  a  marketable  title  or  even  a  safe 
holding  title,  uader  a  sale  made  in  the  lifetime  of  Mrs.  Judith  Ghawner,  the  tenant 
for  life.  According  to  the  trusts  of  the  settlement  of  the  17th  of  September,  1816, 
the  estate  is  not  to  be  sold  till  after  Mrs.  Chawner's  decease :  if,  therefore,  it  should 
be  sold  in  her  lifetime,  and  if,  at  her  decease,  the  estate  should  from  any  circumstance 
be  increased  in  value,  or  the  money  arising  from  the  sale  should,  by  reason  of  the 
deficiency  or  failure  of  any  security  on  which  it  may  have  been  invested,  or^y  reason 
of  any  breach  of  trust,  or  otherwise,  become  diminished  in  amount,  I  think  the  sale 
undoubtedly  might,  and  in  all  probability  would,  be  set  aside  in  a  Court  of  equity. 
The  question  then  is,  whether,  notwithstanding  the  14th  condition  of  sale,  the  pur- 
chaser is  compellable  to  complete  his  contract ;  and  I  am  inclined  to  think  he  is  not. 
Under  that  condition  the  purchaser  is  entitled  to  require  the  trustees  of  the  respec- 
tive settlements  of  the  3d  of  June,  1846,  and  the  26th  December,  1846,  and  also  the 
several  mortgagees,  to  join  in  the  conveyance  to  him ;  from  which  stipulation  it  was 
fairly  to  be  inferred  that  their  concurrence  would  sanction  or  confirm  the  sale.  But, 
unless  the  trustees  are  authorised  by  their  respective  settlements  to  consent  to  a  sale 
in  Mrs.  Chawner's  lifetime,  their  joining  in  the  conveyance  would  be  useless :  in 
fact,  in  the  absence  of  a  power  or  authority  for  that  purpose,  it  would  be  a  breach  of 
trust  in  them  to  sanction  any  such  sale ;  so  that,  under  the  14th  condition,  the  purchaser 
is  entitled  to  require  the  vendors  to  procure  certain  acts  to  be  done  which  would  be  a 
breach  of  trust  in  the  parties  doing  them.  I  think  the  trustees  of  the  respective 
settlements  of  1846,  so  far  from  being  in  a  position  to  sanction  the  sale  in  Mrs. 
Chawner's  lifetime,  would  be  bound  to  take  such  proceedings  as  might  be  necessarj 
to  prevent  any  such  sale  being  made,  or,  if  made,  to  set  it  aside.    At  all  events  the^ 
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ooald  not  safely  permit  the  trusteefl  of  the  settlement  of  1816  to  receive  the  purchM^ 
monej.  I  think  the  trustees  of  that  settlement  have  themselves  been  guilty  of  a 
breach  of  trust  by  entering  into  the  present  contract ;  and  I  do  not  think  a  Court  of 
equity  would  decree  a  specific  performance  of  if 

The  objection,  as  altimately  taken  in  this  case,  and  specified  in  a 
farther  particular  dblivered  by  the  plaintiff,  was  as  follows. 

*'«  That  the  defendants  were  aftd  are  unable  to  convey  apd  r^Q^ 
assure  to  the  plaintiff  a  good  and  marketable  title  in  fee  simple  to  ^ 
the  messuage  and  premises  agreed  to  be  conveyed,  during  the  lifetime 
of  Judith  Ghawner,  who,  at  the  date  of  the  contract,  was,  and  still  is, 
living. 

"That  the  children  of  the  marriage  between  R.  H.  Chawner  and 
Judith  Hide  were  not  legally  able  to  join  in  the  conveyance  of  the  said 
property  to  the  plaintiff. 

«<  That  the  assignees  and  trustees  of  such  of  the  children  of  the  said 
marriage  who  have  aliened  or  settled  their  estates  and  interests  were 
not  legally  able  to  join  in  such  conveyance. 

«  That,  in  consequence  thereof,  the  defendants  could  not  and  did  not 
fulfil  their  agreement,  and  were  unable  to  make  and  convey  such  a  title 
as  they  had  undertaken  to  give  to  the  plaintiff." 

The  objection  was  urged  at  the  trial,  on  behalf  of  the  plaintiffl  The 
defendants  relied  on  the  14th  condition  of  sale,  and  contended,  further, 
that  specific  notice  of  the  objection  had  not  been  given  within  the  time 
required  by  the  agreement  of  February  1st,  1849.  The  learned  Judge 
ruled  in  favour  of  the  plaintiff  on  both  points ;  and  a  verdict  was  returned 
for  him.(a)  In  this  term,  Whateley  on  behalf  of  Hide,  and  Keating  on 
behalf  of  Cope,  obtained  rules  nisi  for  a  new'trial,  on  the  ground  that 
the  jury  ought  to  have  been  directed  to  find  for  the  defendants.  Gorrall 
V.  Cattell,  4  M.  &  W.  784,t  was  cited. 

W.  J.  Alexander^  Peacock^  and  Phip%<m  now  showed  cause. — The 
plaintiff  ts  not  precluded  from  this  objection  by  the  14th  condition.  He 
does  not  insist  that  the  sale  "^is  irregular  as  taking  place  in  Mrs.  ^^q. 
Chawner*s  lifetime,  but  that,  in  order  to  carry  it  out,  her  children,  ^ 
or  the  assigns  or  trustees  of  such  of  them  as  have  settled  their  estates 
and  interests,  ought,  if  required,  to  join  in  the  conveyance ;  whereas  it 
tnrns  out  that  the  trustees  under  the  settlements  made  by  Mrs.  Chawner's 
daughters  Elizabeth  and  Mary,  for  the  benefit  of  their  children,  cannot 
join,  the  children  being  under  age ;  nor  can  the  children  themselves, 
the  equitable  assigns,  join.  And,  that  being  so,  it  was  not  necessary 
that  the  purchaser  should  actually  call  upon  the  trustees  or  children  to 
do  that  which  they  had  no  power  to  do.  The  14th  condition  is  an 
entire  stipulation :  no  objection  is  to  be  taken  because  Mrs.  Chawner  is 
living ;  but  the  daughters,  and  the  trustees  or  assigns  under  |ny  settle- 
ment created  by  them,  are  to  join  in  guaranteeing  the  title,  so  that  the 

(«)  A  bUl  of  exoeptions  wm  teiid«redt  but  not  prooeeded  open. 

VOL.  xvn. — 11 
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continuance  of  Mrs.  Chawner's  life  may  not  create  any  actual  difficulty. 
^If  she  were  not  alive,  the  concurrence  of  these  parties  would  not  be 
required ;  the  complaint  is  that,  being  wanted  by  reason  of  her  being 
alive,  a  necessity  contemplated  at  the  time  of  sale,  it  cannot  be  had. 
The  purchaser,  then,  is  discharged,  and  entitled  ifi  recover  back  his 
deposit.  In  Gorrall  t;.  Gattell,  4  M.  &  W.  784,t  there  was  a  distinct 
stipulation  that  no  objection  should  be  made  by  the  purchaser  on 
account  of  a  particular  deed,  supposed  to  be  a  forgery,  but  which,  on 
the  trial  of  the  cause,  was  found  to  be  genuine.  There  the  specific 
objection,  afterwards  taken,  was  expressly  provided  against,  whether 
the  deed  should  be  genuine  or  not.  Here  the  objection  is  not  the 
particular  one  which  the  condition  excludes,  but  is  founded  upon  the 


•'QS] 


entire  agreement  between  the  '^'parties.  As  to  the  time  of  taking 
the  objection ;  the  letter  of  March  1st,  1849,  which  is  within  the 
period  limited,  states,  simply,  <«that  a  sale  cannot  be  made  in  Mrs. 
Chawner's  lifetime :"  this,  of  itself,  might  be  insufficient ;  but  the  opinion 
of  counsel,  forwarded  at  the  same  time,  discloses  the  whole  ground  now 
taken  by  the  plaintiff. 

Whateley^  Keatingy  and  J,  Qray^  contr&. — The  defendants  do  not 
assert  that  they  have  made  a  good  title,  but  that  the  agreement  on  their 
part  is  performed.  The  stipulation  in  the  14th  condition  was  intended 
only  to  limit  the  chances  of  objection  by  precluding  the.  trustees  who 
might  join  in  the  conveyance  from  alleging  at  a  future  time  that  it  was 
made  during  Mrs.  Chawner's  life.  It  was  not  meant  that  the  trustees 
should  warrant  the  title :  such  a  provision  would  have  been  nugatory ; 
for,  in  equity,  no  good  title  could  be  made  in  Mrs.  Ghawnet*s  lifetime. 
[Lord  Campbell,  G.  J. — Does  not  the  condition  mean. that  the  trustees 
shall  join  effectually  ?]  They  are  to  join  only  if  required,  which  is  at 
the  option  of  the  purchaser.  [Lord  Gampbbll,  G.  J. — Their  joining, 
under  these  circumstances,  would  be  no  safety  to  him.]  That  was  never 
contemplated.  He  would  be  secure  against  the  children  of  Mrs.  Ghaw- 
ner,  and  their  trustees,  but  could  not  be  secure  against  the  children  of 
two  of  those  children.  To  that  extent,  but  not  farther,  the  vendors 
undertake  to  give  title :  the  plaintiff  might,  if  he  thought  proper,  take 
the  chances  of  purchasing  with  such  a  title.  If  it  was  intended  that  a 
perfectly  good  title  lit  law  and  in  equity  should  be  made,  or  if  it  had 
been  certain  that  such  a  title  could  be  made,  it  would  have  been  idle  to 
stipulate  against  the  equitable  objection  arising  from  the  continuance 
*QQ1  ^^  ^^^^'  Ghawner's  *life.  The  trustees  could  not  remove  that, 
-'  but  undertook  that  it  should  be  obviated  as  far  as  could  be  done 
by  other  parties  joining.  [Patteson,  J. — The  stipulation  as  to  the 
children  joining  seems  to  imply  that  they  shall  be  in  a  condition  to  do 
so.  Lord /!]Iampbrll,  G.  J. — That  their  joining  shall  be  of  scone  use.] 
The  effect  of  that  stipulation,  if  it  were  not  qualified  by  the  proviso 
against  objecting  to  the  sale  as  made  in  Mrsi  Ghawner's  life,  would  be 
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a  complete  warranty..  <'A^'*party  may,  if  he  pleases,  stipulate  for  taking 
a  very  imperfect  title ;  and^'jliere,  the  parchaser  has  consented  to  take 
one  which  carries  with  it  somy  risk  of  being  involved  in  an  equity  suit. 
The  argument  on  the  other  sidFe  ^dUy  annuls  the  14th  condition.  But 
for  the  existence  of  parties  who  coald*  not  join,  a  good  title  might  have 
been  made  in  Mrs.  Chawner's  lifetime}' thd  existence  of  such  parties  is 
the  very  contingency  provided  against  (and  no  other  can  have  been 
contemplated)  in  the  stipulation  that  the  continuance  of  Mrs.  Ghawner's 
life  shall  not  be  made  an  objection.  Some  effec^r'must  be  given  to  that 
stipulation  ;  and  it  is  incumbent  on  the  plaintiff  to  j^ointout  something 
in  the  condition  which  may  have  a  countervailing  effect; :  (.On  this  point 
Oray  cited  the  language  of  Lord  Brougham,  C,  in  Thbt^^hl^U  v.  Hall, 
2  CI.  &  Fin.  22,  86:  ^l  hold  it  to  be  a  rule,"  to  ttdecisi^-e  the  other 
way.") 

Lord  Campbell,  C.  J. — ^I  think  the  ruling  of  my  brother  Patteson 
was  right.  There  is  no  doubt  that  a  purchaser  may  agree  to  a  bad  title, 
or  none.  But  the  question  is,  for  what  the  purchaser  stipulated  in  this 
case.  Properly,  the  sale  ought  not  to  have  taken  place  '''till  the  r^-inA 
death  of  Mrs.  Chawner ;  but  it  was  effected  in  her  lifetime ;  and  *- 
the  14th  condition  of  sale  is :  <«  There  being  three  such  children"  (of 
the  marriage  of  Rupert  Hayne  Chawner  and  Judith  Hide),  ((all  of 
whom  have  attained  their  respective  ages  of  twenty-one  years,"  it  is 
stipulated  that  such  children,  or  the  assigns  or  trustees  of  such  of  them 
who  have  aliened  or  settled  their  estates  and  interests,  shall,  if  required, 
join  in  the  conveyance  to  the  purchasers."  The  question  is,  what  is 
meant  by  that  stipulation.  The  defendants  contend  that  it  is  enough 
if  the  trustees,  without  having  the  complete  power,  agree  to  execute 
the  conveyance.  But  I  think  the  meaning  must  be  that  they  shall  join, 
and  have  power  to  join  effectually :  not  that  they  shall  so  join  as  to 
commit  a  breach  of  trust.  They  have  no  powejr  on  behalf  of  the  children 
of  Elizabeth  and  Mary ;  and  therefore  they  cannot  join  in  the  sense  of 
the  condition :  and  I  think  that  is  an  objection  which  the  plaintiff  is 
entitled  to  take.  As  to  the  time  at  which  the  objection  was  taken :  I 
think  the  letter  of  March  1st,  and  the  opinion,  taken  together,  raised 
it  saffiqiently,  and,  therefore,  that  it  was  in  time. 

Pactbson,  J. — The  argument  I  have  heard  confirms  the  opinion  I 
entertained  at  the  trial.  The  trustees  under  Mrs.  Chawner's  settlement 
were  entitled  to  sell  the  property  and  divide  the  proceeds,  at  her  death ; 
and  they  could,  then,  have  made  a  good  title :  but,  choosing  to  sell  in 
her  lifetime,  they  make  known  that  fact  by  the  conditions  of  sale. 
They  could  not  but  know  how  the  estate  stood  when  they  published  the 
conditions.  By  them  they  disclosed  that  there  were  children  of  the 
marriage  of  Judith  and  Rupert  Hayne  Chawner,  but  not  *that  r^iA-i 
those  children  had  married,  made  a  settlement  of  their  interests,  '- 
or  had  children :  and  then  they  stipulate  that  a  purchaser  shall  not 
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object  to  the  sale  as  taking  pl^ce  in  the  lifcftime-of  Jadith  Chawner. 
If  the  condition  had  made  no  reference  to  iai^.o\^er  parties  than  Judith 
and  her  children,  I  do  not  say  that  th^"pUrcha8er  most,  not  have  ran 
the  risk  of  sach  a  title  as  the  traste§s*oan*bow  make :  bat  it  is  stipulated 
here  that  the  children  of  JaditX  *i^  or  the  assigns  or  trustees  of  sack 
of  them  who  have  aliened  or  settled  their  estates  and  interests,  shall, 
if  required,  join  in  the  conveyaiice  :'*  that  is,  that  all  who  may  be  pre- 
judiced by  the  sale  sl^^  join :  which  implies  that  they  are  in  a  capacity 
to  do  so.  Whether  tlibj^  were  so  or  not  was  known  to  the  sellers,  but 
not  to  the  purcbas'em..'  It  is  true  that  the  stipulation,  as  now  construed, 
may  do  away^.w^tk-  the  other  part  of  the  condition :  but  the  condition 
is  framed  .Sy'fiie  sellers ;  and,  if  this  is  the  consequence,  it  is  their  fault. 
The  latter  part  of  the  condition^  as  construed  by  the  defendants,  cannot 
have  been  intended  by  the  parties ;  nor  do  I  see,  on  that  construction, 
what  can  have  been  meant  by  it.  I  think  the  whole  is  tantamount  to 
a  stipulation  that  all  the  parties  referred  to  should  join,  and  were  in  a 
capacity  to  do  so. 

WiGHTMAN,  J.(a) — This  appears  to  me  a  clear  case.  The  trastees 
had  power  to  sell  on  Mrs.  Chawner's  death,  but  not  before :  her  life 
was  an  obvious  defect  in  the  titlel  It  was  not  to  be  expected  that,  in 
the  face  of  such  an  objection,  a  purchaser  would  come  forward ;  and 
*1 021  ^^^^^f^^®  ^^^  condition  was  introduced.  It  is  urged  '''that  all 
-'  objections  to  the  title  were  to  be  taken  before  the  2d  of  March, 
and  that  the  only  objection  taken  by  the  specified  time  was  that  fronk 
which  the  purchaser  was  precluded,  namely,  that  Mrs.  Chawner  was 
living.  But  that  is  not  so.  In  truth  the  point  taken  is  hardly  an 
objection  to  the  title,  but  rather  an  insisting  on  performance  of  the 
condition,  namely  that  the  children,  or  the  assigns  or  trustees  of  those 
who  had  aliened  or  settled,  should  join  in  the  conveyance.  The  clause 
must  have  been  intended  (o  obviate  that  defect  of  title  which  was  evi- 
dent, and  must  be  taken  to  have  implied  that  the  assigns  or  trustees 
were  in  a  capacity  to  join.  Rule  discharged. 

(o)  Coleridge,  J.,  wm  ibeeni  on  aeeoa&t  of  fll  lieelth. 
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The  Jadges  who  nsuall j  sat  in  Banc  in  this  Term  were :  . 
Jiord  Campbell,  C.  J.  CoLBRiDas,  J. 

Pattbson,  J.  Erlb,  J. 


SIEVEWRIQHT  v.  ARCHIBALD. 

A  brolur  Mthoiiied  by  plaintiff  to  aell  600  toot  of  Dnnlop't  iron,  mwle  »  bwgtlii  with  defMi4<- 
ani  to  tell  it  to  him  for  a  price  exceeding  102.  The  broker  lent  a  note  to  the  plaintiff  ezpreising 
that  he  had  sold  for  him  600  tons  Dunlop's  iron ;  and  a  note  to  the  defendant  expressing  that 
ha  had  bought  for  him  600  tons  Scotch  iron.  Dnnlop's  is  Scotch  iron,  hot  not  the  only  kind 
of  Scotch  iron.  The  broker  made  no  signed  entry  in  his  book.  After  this  there  was  a  nego- 
tiation between  plaintiff  and  defendant  as  to  the  terms  on  which  the  defendant  might  be  let  off 
the  contract,  in  which  both  treated  the  contract  as  binding ;  but  there  was  nothing  to  show 
whether  they  Oonddcred  the  contract  to  be  for  Scotch  iron  generally,  or  only  for  Dunlop's,  or 
that  either  was  aware  of  the  variance  in  the  notes.  The  plaintiff  brought  an  action  as  on  a 
contract  to  deliver  Dnnlop's  iron.  Non  assnmpeit  was  pleaded ;  and  at  the  trial  the  variance 
between  tho  notea  appeared.  The  declaration  was  then  amended,  so  as  to  make  the  contract 
be  to  deliver  Scotch  iron ;  and  the  jury  found  that  the  defendant  had  ratified  the  contract  con- 
tained in  the  bought  note.    Verdict  for  plaintiff.    On  motion  to  enter  a  verdict  for  defendant: 

Held,  by  Urd  Campbell,  C.  J.,  and  Patteson  and  WIghtman,  Js.,  that  the  varUnce  between  tha 
bought  and  sold  notes  was  material ;  and  that  there  was  no  sufficient  mamorandum  of  a  oon- 
traet  to  satisfy  the  Statute  of  Frauds  20  C.  3,  c  S,  s.  17 : 

Held,  also,  that  th^re  was  no  evidence,  on  which  the  Jury  could  a6t,  of  a  ratification  of  the 


Brie,  J.,  dissenting  upon  both  points. 

Assumpsit  for  not  accepting  iron.(a)  Plea  (among  others):  Non 
Msnmpeit.     Issue  thereon. 

*The  cause  was  tried  before  Lord  Campbell,  C.  J.,  at  the  sit-  r^i^ni 
tings  in  London  after  Michaelmas  Term,  1850.     The  pleadings,  '- 

(a)  Sat  pp.  130,  us,  post 

H 
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the  iDanner  in  which  they  were  amended,  and  the  points  reserved,  are 
fally  stated  in  the  judgment  of  Lord  Campbell,  C.  J.(a) 

Watson^  in  the  ensuing  term,  obtained  a  rule  Nisi  to  enter  a  verdict 
for  the  defendant  pursuant  to  the  leave  reserved. 

Bovillj  in  Easter  Term,(&)  showed  cause ;  and  Watson  and  Hawkim 
were  heard  in  support  of  the  rule.  The  arguments  used  and  cases 
cited  will  appear  sufficiently  by  the  judgments.  Our.  adv.  vult. 

In  this  term  (June  17th),  the  Court  being  divided  in  opinion,  the 
learned  Juj^ges  delivered  separate  judgments. 

Erlb,  J. — In  this  case  it  appeared,  by  the  evidence  of  the  broker 
at  the  trial,  that  he  agreed  with  the  defendant  to  sell  to  him  500  tons 
of  Dunlop's  iron  ;  that  Dunlop's  iron  was  Scotch ;  that  he  delivered  to 
the  defendant  a  bought  note,  in  which  the  thing  bought  was  named 
Scotch  iron,  and  to  the  plaintiff  a  sold  note,  in  which  the  thing  sold 
was  named  Dunlop's  iron :  and  it  further  appeared  that  the  defendant 
had  repeatedly  admitted  tl\e  existence  of  some  contract  by  requesting 
the  plaintiff  to  release  him  therefrom  upon  terms. 
*W\]  '^^^  plaintiff  had  declared  for  not  accepting  Dunlop's  *iron: 
-*  but,  on  the  defendant  producing  the  bought  note,  so  that  it  was 
in  evidence,  and  objecting  that  there  was  no  contract  because  the  bought 
and  sold  notes  varied,  the  plaintiff  then  contended  that  th^  defendant 
had  ratified  the  contract  expressed  in  the  bought  note  sent  to  the  de- 
fendant. The  declaration  was  then  amended  to  agree  with  the  bought 
note ;  and  the  jury  found  their  verdict  for  the  plaintiff,  and  that  the 
defendant  had  ratified  the  contract  alleged  in  the  amended  declaration. 
I  take  this  to  be  the  substance  of  the  evidence,  as  stated  more  fully  in 
the  judgment  of  the  Lord  Chief  Justice.  The  defendant  obtained  a 
rule  to  set  aside  this  verdict  for  the  plaintiff,  and  enter  it  for  the  de- 
fendant, on  two  grounds :  First,  he  contended  that  in  cases  where  a 
contract  has  been  made  by  a  broker,  and  bought  and  sold  notes  have 
been  delivered,  they  alone  constitute  the  contract ;  that  all  other  evi- 
dence of  the  contract  b  excluded ;  and  that,  if  they  vary,  a  contract 
is  disproved;  and  that  the  notes  now  in  question  did  vary:  and, 
secondly,  he  contended  that,  if  evidence  was  in  such  cases  admissible, 
there  was  no  evidence  here  to  go  to  the  jury  to  prove  the  ratification 
of  the  contract  alleged  in  the  amended  declaration.  But,  after  consi- 
dering the  argument,  it  appears  to  me  that  he  has  failed  to  establish 
either  ground. 

With  respect  to  the  first  ground :  I  would  observe  that  the  question 
of  the  effect  either  of  an  entry  in  a  broker's  book  signed  by  him,  or 
of  the  acceptance  of  bought  and  sold  notes  which  agree,  is  not  touched 
by  the  present  case.     I  assume  that  sufficient  parol  evidence  of  a  con* 

(a)  Poit,  p.  130. 

(6)  April  16Ui.    Before  Lord  Campbell,  C.  J.,  PaMeton,  Wlghtmaa  and  Brie,  Ja. 
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tract  in  the  terms  of  the  bought  note  delivered  to  the  defendant  has 
been  tendered,  and  that  the  point  is,  Whether  such  ^idence  is  inadmis* 
Bible  because  a  sold  note  was  delivered  to  the  plaintiff?  in  other  words, 
^Whether  bought  and  sold  notes,  without  other  evidence  of  in-  ^^^  ^^ 
tention,  are  by  presumption  of  law  a  contract  in  writing?  I  ^ 
think  they  are  not.  If  bought  and  sold  notes  which  agree  are  deli- 
vered, and  accepted  without  objection,  such  acceptance  without  objec* 
tion  is  evidence  for  the  jury  of  mutual  assent  to*  the  terms* of  the  notes : 
bat  the  assent  is  to  be  inferred  by  the  jury  from  their  acceptance  of 
the  notes  without  objection,  not  from  the  signature  to  the  writing, 
which  would  be  the  proof  if  they  constituted  a  contract  in  writing. 
This  seems  to  me  to  be  the  effect  of  the  evidence  6f  mercantile  usage 
relating  to  bought  and  sold  notes,  given  in  Hawes  v,  Forster,  1  Moo. 
&  Rob.  368,  372,  mentioned  below ;  and  this  is  the  ground  on  which 
the  verdict  in  that  case  is  to  be  sustained,  according  to  the  opinion  of 
Parke,  B.,  expressed  in  Thornton  v.  Charles,  9  M.  &  W.  802.t  The 
form  of  the  instruments  is  strong  to  show  that  they  are  not  intended 
to  constitute  a  contract  in  writing,  but  to  give  information  from  the 
'agent  to  the  principal  of  that  which  has  been  done  on  his  behalf:  the 
buyer  is  informed  of  his  purchase,  the  seller  of  his  sale ;  and  experience 
shows  that  they  are  varied  as  mercantile  convenience  may  dictate. 
Both  may  be  sent,  or  one,  or  neither ;  they  may  both  be  signed  by  the 
broker,  or  one  by  him,  and  the  other  by  the  party ;  the  names  of  both 
contractors  may  be  mentioned,  or  one  may  be  named  and  the  other 
described ;  they  may  be  sent  at  the  time  of  the  contract,  or  after,  or 
one  at  an  interval  after  the  other.  No  person,  acquainted  with  legal 
consequences,  would  intend  to  make  a  written  contract  depend  on  sepa- 
rate instruments,  sent  at  separate  times,  in  various  forms,  neither  party 
having  seen  both  instruments :  such  a  process  is  contrary  to  the  nature 
of  ^contracting,  of  which  the  essence  is  interchange  of  consent 
at  a  certain  time.  The  governing  principle  in  respect  of  con- 
tracts is  to  give  effect  to  the  intention  of  the  parties ;  and,  where  the 
intention  to  contract  is  clear,  it  seems  contrary  to  that  principle  to 
defeat  it  because  bought  and  sold  notes  have  been  delivered  which  dis- 
agree.  They  are  theu  held  to  constitute  the.  contract  only  for  the 
purpose  of  annuUing^it. 

It  seems  to  me  therefore  that,  upon  principle,  the  mere  delivery  of 
bought  and  sold  notes  does  not  prove  an  intention  to  contract  in  writing, 
and  does  not  exftude  other  evidence  of  the  contract  in  case  they  dis- 
agree. Before  examining  the  authorities  on  which  this  proposition  is 
supposed  to  be  founded,  I  would  draw  attention  to  the  distinction 
between  evidence  of  a  contract,  and  evidence  of  a  compliance  with 
the  Statute  of  Frauds.  The  question  of  compliance  with  the  statute 
does  not  arise  until  the  contract  is  in  proof.  In  case  of  a  written 
contract  the  statute  has  no  application.    In  case  of  other  contracts, 
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the  compliance  nuy  be  proved  bj  part  payment,  or  part  delivery, 
or  memorandum  m  writing  of  the  bargain.  Where  a  memorandom 
in  writing  is  to  be  proved  as  a  compliance  with  the  statute,  it  differs 
from  a  contract  in  writing,  in  that  it  may  be  made  at  any  time  after 
the  contract,  if  before  the  action  commenced;  and  any  number  of 
memoranda  may  be  made,  all  being  equally  originals ;  and  it  is  sufficient 
if  signed  by  one  of  the  parties  only  or  his  agent ;  and  if  the  terms  of 
the  bargain  can  be  collected  from  it,  although  it  be  not  expressed  in 
the  usual  (orm  of  an  agreement ;  Egerton  v.  Mathews,  6  East,  307. 

I  now  advert  to  the  authorities  usually  cited  on  this  *point. 
In  Thornton  v.  Kempster,  5  Taunt.  786  (E.  C.  L.  R.  vol.  1),  tk') 
bought  and  sold  notes  could  not  be  reconciled,  and  no  other  evidence 
appears  to  have  been  offered  of  the  contract,  and  the  plaintiff  did  not 
adopt  the  note  delivered  to  the  defendant ;  and  he  was  nonsuited.  As 
the  case  stands  in  the  reports,  there  was  no  evidence  of  mutual  assent 
to  the  contract  alleged  by  the  plaintiff*  The  point  was  not  raised 
whether  other  evidence  of  the  contract  was  admissible.  In  Gumming 
V.  Roebuck,  Holt  N.  P.  C.  172  (E.  C.  L.  R.  vol.  8),  the  statement  is^ 
that  the  bought  and  sold  notes  varied ;  and  Gibbs,  C.  J.,  is  reported  to 
have  ruled  that,  if  the  broker  delivers  a  different  note  of  the  contract 
to  each  party  contracting,  there  is  no  valid  contract ;  and  he  nonsuited 
the  plaintiff.  In  this  case  also  it  does  not  appear  that  any  other  evi- 
dence of  the  contract,  besides  the  notes,  was  offered ;  and  if  not,  this 
ruling  is  in  the  same  way  irrelevant  to  the  present  question.  The 
learned  Judge  is  reported  to  have  added  that  a  case,  which  states  the 
entry  in  the  broker's  book  to  be  the  original  contract,  has  been  since 
contradicted.  The  facts  in  relation  to  which  this  opinion  was  expressed 
are  not  given :  if  it  was  intended  to  be  unqualified  there  is  authority 
and  principle  against  it.  In  Heyman  v.  Neale,  2  Camp.  337,  an  entry 
was  made  in  the  broker's  book,  and  bought  and  sold  notes  were  de- 
livered, and  the  defendant  returned  the  bought  note,  and  contended 
that  there  was  no  contract  till  the  note  delivered  was  assented  to. 
Lord  Ellenborough  held  that  neither  party  could  recede  from  a  contract 
after  it  was  entered  in  the  book,  that  the  bought  and  sold  note  is  not 
sent  on  approbation  nor  does  it  constitute  the  contract,  it  is  only  a  copy 
of  the  entry,  *which  would  be  valid  althqpgh  no  bought  or  sold 
note  was  sent.  In  Orant  v.  Fletcher,  5  B.  &  G.  436  (£.  G.  L. 
R.  vol.  11),  the  plaintiff  proved  a  verbal  contract  of  purchase  by  the 
broker,  and,  to  comply  with  the  statute,  gave  in  evioence  an  unsigned 
entry  in  the  broker's  book,  and  imperfect  bought  and  sold  notes ;  and  a 
nonsuit  was  supported,  because  these  imperfect  instruments  did  not  con- 
stitute a  sufficient  memorandum  in  writing  of  the  bargain.  In  the  judg- 
ment, it  is  stated  that  the  entry  in  the  broker's  book  is  the  original, 
and  the  bought  and  sold  notes  ought  to  be  copies  of  it,  and  that  a  valid 
contract  may  probably  be  made  by  perfect  notes  signed  by  the  broker 
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and  delivered  to  the  parties,  although  the  book  be  not  signed :  the  Court 
therefore  was  far  from  holding  the  notes,  if  delivered,  to  be  the  sole 
evidence  of  the  contract.  In  Goom  v.  Aflnlo,  6  B.  ft  C.  117  (E.  C.  L. 
B.  vol.  18),  the  broker  had  made  an  unsigned  entry  in  his  book,  and 
had  delivered  to  the  parties  signed  bought  and  sold  notes;  it  was 
objected  that  the  entry  in  the  book  was  the  original,  and  that  therefore 
the  notes  were  inadmissible ;  and  this  objection  was  only  overruled  after 
argument  on  a  special  case.  The  Court  therefore  was  still  far  from 
recognising  the  doctrine  that  bought  and  sold  notes  are  the  contract 
itself.  In  Thornton  v.  Meuz,  M.  &  M.  48  (E.  C.  L.  R.  vol.  22),  Abbott, 
G.  J.,  states  that  he  used  to  think  the  broker's  book  the  proper  evidence 
of  the  contract,  but  he  afterwards  changed  his  opinion,  and  held,  con- 
formably with  the  rest  of  the  Court,  that  the  copies  delivered  to  the 
parties  were  the  evidence  of  the  contract  they  had  entered  into.  It  is 
obvious  that  this  ruling  does  not  follow  from  the  judgments  that  had 
lately  preceded  it ;  it  avows  a  late  change- of  opinion  ;^ it  was  not  acted 
on  in  *the  case,  so  as  to  nonsuit  the  plaintLRTs  thereon,  but  the  r^^-i^/i 
trial  proceeded,  and  the  plaintiffs  were,  nonsuited  on  another  ^ 
ground ;  and  therefore  there  was  no  opportunity  to  review  the  ruling  in 
banc :  and  both  the  last  cases  are  expressed  as  if  a  contract  in  writing 
was  necessary  for  a  contract  of  sale  of  chattels.  In  Hawes  v.  Forster,  1 
M.  ft  Rob.  368,  the  contract,  as  stated  in  the  bought  and  sold  notes, 
varied  from  the  contract  as  stated  in  the  broker's  book.  On  the  first 
trial  the  plaintiffs'  note  only  was  in  evidence  and  the  broker's  book  was 
excluded.  On  the  second  trial,  the  plaintiffs  relied  on  both  the  notes, 
with  the  evidence  of  some  merchants  stating  that  they  always  looked  to 
the  bought  and  sold  notes  as  the  contract,  and  that,  if  the  note  was  not 
consonant  to  their  direction  to  the  broker,  they  returned  it ;  the  defend- 
ants relied  on  the  entry  in  the  broker's  book :  the  jury  were  directed  to 
find  for  the  plaintiffs  if  the  bought  and  sold  notes  in  their  opinion  con- 
stituted the  contract ;  and  they  found  for  the  plaintiffs.  This  case  ought 
not  to  be  taken  to  establish  the  genei^l  proposition  of  law,  that  the 
notes  in  all  cases  constitute  the  contract.  The  verdict  may  well  be 
supported  upon  the  facts  of  the  case,  as  the  acceptance  of  the  notes 
without  objection  was  evidence  for  the  jury  of  mutual  assent  to  a  con- 
tract upon  the  terms  expressed  in  those  writings,  which  agreed.  This 
view  is  explained  by  Parke,  B.,  in  Thornton  v.  Charles,  9  M.  ft  W.  804, 
807,t  ^here  he  says,  speaking  of  Hawes  v.  Forster :  "  The  jury  found 
that  the  bought  and  sold  notea  were  evidence  of  the  contract,  but  on 
the  ground  that  those  documents,  having  been  delivered  to  each  of  the- 
parties  after  signing  the  entry  in  the  book,  constituted  evidence  of  a 


new  contract  *made  between  the  parties,  on  the  footing  of  those 
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notes.     That  case  may  be  perfectly  correct ;  but  it  does  not  y 
decide,  that  if  the  bought  and  sold  notes  disagree,  or  there  be  a  memo- 
randum in  the  book  made  according  to  the  intention  of  the  parties,  that 
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memorandum,  signed  by  the  broker,  would  not  be  good  evidence  to 
eaxisfy  the  Statute  of  Frauds."  The  same  learned  Judge  expresses 
himself  to  the  same  effect  in  Pitts  v.  Beckett,  18  M.  &  W.  743.t  It  is 
clear  also  that,  if,  according  to  the  opinion  of  the  witnesses,  there  is  a 
right  to  return  the  note  if  contrary  to  instructions,  the  keeping  of  the 
note  makes  it  binding,  and  not  the  signature. 

These  are  the  principal  authorities  cited  by  Mr.  Smith  on  Mercantile 
Law,  452,  4th  ed.,  in  support  of  the  principal  now  discussed :  and  from 
this  review  I  gather  that,  in  the  greater  number  of  the  cases,  the  doctrine, 
that  bought  and  sold  notes  are  the  sole  evidence  of  the  contract,  is  not 
recognised,  nor  was  the  point  decided  that  oth^r  evidence  of  the  con- 
tract and  of  a  compliance  with  the  statute  is  inadmissible,  if  bought 
and  sold  notes  have  been  delivered  which  disagree.  And,  if  the  princi- 
ple is  not  established  by  direct  authority,  the  manifest  evil  resulting 
from  it  is  a  strong  ground  for  believing  that4t  is  not  founded  on  law. 

Then,  if  other  evidence  of  the  contract,  and  of  a  compliance  with  the 
statute,  was  admissible,  the  second  question  raised  by  the  defendant 
remains  to  be  considered,  namely  whether  there  was  sufficient  evidence 
to  sustain  the  verdict  for  the  plaintiff.  Upon  this'  point  I  think  the 
jury  were  warranted  in  inferring  that  the  substance  of  the  contract  was 
as  alleged  in  the  amended  ^declaration,  and  as  stated  in  the  de* 
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fondant's  note.     The  broker  who  made  the  contract  appears  to 


have  so  understood  it,  as  he  so  expressed  it  at  the  time ;  the  defendant, 
with  whom  he  made  it,  probably  so  understood  it,  as  he  kept  the  note 
in  that  form  without  objection,  and  treated  for  a  compromise  on  the 
assumption  that  he  was  bound  thereby,  and  produced  it  at  the  trial  as 
the  contract.  The  plaintiff  might  well  so  understand  it ;  for,  as  Don- 
lop's  iron  was  a  Scotch  iron,  the  article  which  he  intended  to  deliver 
was  the  article  which  the  defendant  intended  to  buy.  There  is  no  evi- 
dence that  Scotch  iron  made  by  Dunlop  was  better  than  any  other 
Scotch  iron :  on  the  contrary,  it  is  probable  from  the  conduct  of  the 
parties  that  the  mention  of  Di)nlop's  name  was  an  immaterial  accident, 
not  affecting  the  substance  of  the  bargain.  As,  in  the  case  of  the  pur- 
chase of  wheat  or  other  article  of  usual  supply  by  its  known  denomina- 
tion, if  the  dock  where  it  was  stored,  or  the  ship  in  which  it  was 
brought,  was  mentioned  in  one  note  and  omitted  in  another,  the  omis- 
sion of  the  place  would  I  presume  be  held  immaterial,  so  the  omission 
of  the  manufacturer  of  Scotch  iron  in  the  defendant's  note  ought  to  be 
held  immaterial  if  the  subject  of  his  purchase  was  intended  to  be  Scotch 
iron ;  and  his  conduct  is  good  evidence  of  such  intention.  If  the  evi- 
dence was  that  the  defendant  had  proposed  to  buy  Scotch  iron,  and 
that  the  plaintiff  had  proposed  to  sell  him  the  article  he  wanted,  namely 
Dunlop's,  and  the  defendant  had  described  his  contract  to  be  a  purchase 
of  Scotch  iron  in  a  memorandum  made  at  the  time,  the  jury  would  infer 
that  Scotch  iron  was  of  the  substance  of  the  contract.     The  evidence 
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DOW  in  the  case  appears  to  me  to  warrant  the  same  conclasion.  If  the 
sobstance  of  the  contract  was  as  alleged  in  the  defendant's  *note,  r^^i-ia 
that  nqte  alone  would  be  a  sufficient  memorandum  of  the  bargain  ^ 
signed  by  an  agent  within  the  statute.  The  note  delivered  to  the  de- 
fendant was  held  sufficient  by  Lord  Eenyon  in  Rucker  v.  Cammeyer,  1 
Esp.  N.  P.  C.  105 :  one  note  only  was  offered  in  evidence  by  the  plain- 
tiffs in  Powell  v.  Divett,  15  East,  29 ;  and  no  objection  was  made  on 
that  account :  one  note  alone  was  held  by  Lord  Denman  to  be  sufficient  in 
Hawes  v.  Forster,  1  M.  &  Rob.  868 :  one  note,  signed  by  the  defend- 
ant, was  held  sufficient  in  Rowe  v.  Osborne,  1  Stark.  N.  P.  C.  140  (E. 
G.  L.  R.  vol.  2),  though  it  varied  from  the  note  signed  by  the  plaintiiTs 
broker  which  had  been  sent  to  the  defendant.  But  it  is  not  necessary 
to  discuss  whether  one  note  alone  would  ber  a  sufficient  memorandum  ; 
for,  if  the  substance  of  the  contract  was  as  is  alleged,  the  notes  did  not 
substantially  vary.  As  it  was  held,  in  Bold  v.  Rayner,  1  M.  &  W. 
843,t  S-  G*  ^7^-  ^  ^'  ^20}  ^^^^  several  apparent  differences  in  the 
terms  of  bought  and  sold  notes  might  be  reconciled  by  evidence  of  mer- 
cantile usage  in  respect  of  those  terms,  so,  where  two  descriptions  are 
used  in  those  instruments  of  that  which,  in  the  intention  of  the  parties, 
may  be  the  same^rticle,  I  think  the  apparent  discrepancy  may  be  re- 
moved by  evidence  of  such  intention,  and  that,  if  both  notes  were  essen-* 
tial  to  the  plaintiff's  case,  both  may  be  reconciled  upon  this  evidence 
and  held  valid ;  they  not  being  inconsistent  as  was  the  case  in  Thornton 
V.  Kempster,  5  Taunt.  786  (E.  C.  L.  R.  vol.  1). 

If  it  is  further  objected,  for  the  defendant,  that  the  question  of  ratifi^ 
cation  was  left  to  the  jury  instead  of  asking  them  what  was  the  sub- 
stance of  the  contract,  it  appears  to  me  that  the  jury  intended  to  find' 
that  the  'contract  was  as  alleged  in  the  declaration,  and  ex-  r^-i-iA 
pressed  in  the  bought  note :  but,  if  not,  this  objection  would  not  *- 
warrant  the  entry  of  a  verdict  for  the  defendant,  which  is  the  present 
rale ;  if  the  point  can  be  resorted  to  at  all,  it  goes  to  a  new  trial  only. 
For  these  reasons  my  opinion  is  against  the  defendant  on  this  second 
ground  also  :  and  I  think  his  rule  ought  to  be  discharged. 

Pattbson,  J.,  after  stating  that  it  was  unnecessary  to  recapitulate 
the  facts,  as  he  adopted  the  full  statement  in  the  judgment  of  Lord 
Campbell,  0.  J.,  proceeded  as  follows. 

The  Statute  of  Frauds,  29  C.  2,  c.  8,  s.  17,  requires  that  some  note 
or  memorandum  in  vrriting  of  the  bargain  be  made  and  signed  by  the 
parties  to  be  charged  by  such  contract,  or  their  agents  thereunto  law- 
folly  authorized.  The  question  is,  Whether  in  this  case  there  was  any 
such  note  or  memorandum  in  writing  signed  by  the  defendant  or  his 
agent  ?  If  there  was,  I  take  it  to  be  clearly  immaterial  whether  there 
was  any  such  note  or  memorandum  signed  by  the  plaintiff  (see  Egerton 
V.  Mathews,  6  East,  807,  where  the  memorandum  was  signed  by  the 
defendants  themselves,  not  by  a  broker  or  agent,  and  none  was  signed 
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by  the  plaintiff,  yet  it  was  held  that  the  statute  was  satisfied) ;  for  I 
consider  that  the  meraorandam  need  not  be  the  contract  itself,  but  that 
a  contract  may  be  made  without  writing ;  and,  if  a  memorandum  in 
writing  be  afterwards  made,  embodying  that  contract,  and  be  signed  by 
one  of  the  parties  or  his  agent,  he  being  the  party  to  be  charged  thereby, 
the  statute  is  satisfied.  StiU  it  is  plain  that,  if  the  original  contrtet 
was  itself  in  writing  signed  by  both  parties,  that  would  be  the 
^^  ^  .^  binding  ^instrument,  and  no  subsequent  memorandum  signed  by 

^  one  party  could  have  any  effect.     In  this  case,  the  contract  was 
made  by  a  broker  acting  for  both  parties  ;  but  such  contract  was  not 
in  writing  signed  by  him  or  them.     If  there  be  any  writing  to  satisfy 
the  statute,  it  must  be  some  subsequent  memorandum  in  writing  signed 
by  the  defendant  or  his  agent.     There  are  subsequent  memoranda  in 
writing  signed  by  the  broker,  namely  the  bought  an3   sold  notes. 
Which  of  these,  if  either,  is  the  memorandum  in  writing  signed  by  the 
defendant  or  his  agent  ?    The  bought  note  is  delivered  to  the  buyer, 
the  defendant;  the  sold  note  to  the  seller,  the  plaintiff;  each  of  them 
in  the  language  used  purports  to  be  a  representation,  by  the  broker  to 
the  person  to  whom  it  is  delivered,  of  what  he,  the  broker,  has  done  as 
agent  for  that  person.     Surely  the  bought  note  del^ered  to  the  buyer 
cannot  be  said  to  be  the  memorandum  of  the  contract  signed  by  the 
buyer's  agent  in  order  that  he  may  be  bound  thereby ;  for  then  it  would 
have  been  delivered  to  the  seller,  and  not  to  the  buyer ;  and  vice  vers£  as  to 
the  sold  note.  Can  then  the  sold  note  delivered  to  the  seller  be  treated  as 
the  memorandum  signed  by  the  agent  of  the  buyer,  and  binding  him  the 
buyer  thereby  ?  The  very  language  of  it  shows  that  it  cannot.  In  the  city 
of  London,  where  this  contract  was  made,  the  broker  is  bound  to  enter  in 
his  book  and  sign  al]*contracts  made  by  him :  and,  if  the  broker  had  made 
such  signed  entry,  I  cannot  doubt,  notwithstanding  the  cases  and  dicta 
apparently  to  the  contrary,  that  such  memorandum  would  be  the  binding 
contract  on  both  parties.  In  the  case  of  Hawes  v.  Forster,  1  M.  &  Rob. 
*l'i(\'\  ^^^'  there  was  such  a  ^memorandum  signed  in  the  broker's  book; 

•^  there  were  also  bought  and  sold  notes,  tallying  with  each  other, 
but  varying  from  the  book.  On  the  first  trial  of  that  case.  Lord  Den- 
man  held  that  the  bought  note,  produced  by  the  buyer  (the  plaintiff), 
was  sufficient,  and  was  the  proper  evidence  of  the  contract,  and  not  the 
book,  and  that  no  notice  to  produce  the  sold  note  need  be  given  to  the 
defendant.  The  Court,  on  motion,  granted  a  new  trial,  holding  that 
this  evidence  was  not  the  proper  evidence  of  the  contract,  unless  there 
was  a  custom  of  trade  in  London  that  the  bought  and  sold  notes,  and 
not  the  signed  broker's  book,  were  the  contract,  and  considering  that 
such  custom  had  not  been  sufficiently  inquired  into.  The  case  is  so  ex- 
plained by  Parke,  B.,  in  Thornton  v.  Charles,  9  M.  &  W.  802,t  and 
again  in  Pitts  v.  Beckett,  18  M.  &  W.  743,  746  ;t  and  my  own  note  of 
the  case  (I  having  been  a  member  of  the  Court  which  granted  the  new 
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trial(a))  10  in  entire  eonformitj  with  that  explanation.  On  the  new 
trial,  the  jury  found  the  custom  that  the  bought  and  sold  notes  consti- 
tated  the  contract  and  not  the  broker's  book :  a  bill  of  exceptions  was 
tendered ;  but  the  defendant  did  not  persist,  and  submitted  to  the  ver* 
diet.  Possibly,  if  he  had,  it  might  have  been  held  that  the  bought  and 
Bold  notes,  acquiesced  in,  constituted  a  new  contract ;  but  that  they 
coald  erer  be  treated  under  such  circumstances  as  the  original  contract 
seems  to  me  impossible. 

^However,  in  the  present  case,  there  was  no  signed  memoran-  r^^^i^ 
dom  in  the  broker's  book :  therefore  the  bought  and  sold  notes  ^ 
together,  or  one  of  them  separately,  must  be  the  memorandum  in  writ- 
ing signed  by  the  defendant's  agent,  or  there  is  none  at  all,  and  the 
Btatate  will  not  be  satisfied. 

If  the  bought  and  sold  notes  together  be  the  memorandum,  and  they 
differ  materially,  it  is  plain  that  there  is  no  memorandum :  the  Court 
cannot  possibly  say,  nor  can  a  jury  say,  which  of  them  is  to  prevail 
oyer  the  other ;  read  together  they  are  inconsistent,  assuming  the  vari- 
ance between  them  to  be  material :  and,  if  one  prevails  over  the  other, 
that  one  will  be  the  memorandum,  and  not  the  two  together. 
^  If,  on  the  other  hand,  one  only  of  these  notes  is  to  be  considered  as 
the  memorandum  in  writing  signed  by  the  defendant's  agent  and  bind- 
ing  the  defendant,  which  of  them  is  to  be  so  considered,  the  bought  note 
delivered  to  the  defendant  himself,  or  the  sold  note  delivered  to  the 
plaintiff?    I  have  already  stated  that  I  cannot  think  that  either  of 
them  by  itself  can  be  so  treated.    In  no  one  of  the  oases  has  the  Court, 
or  a  Judge  at  Nisi  Prius,  held  that  it  could :  all  that  Lord  Denman  held 
in  Hawes  v.  Forster,  1  M.  &  Rob.  868,  on  the  first  trial,  was  that  proof 
of  one  was  sufficient  without  notice  to  produce  the  other,  thereby  hold- 
ing only  that  the  other  must  be  taken  to  correspond  with  that  pro- 
duced, until   the  opposite  party  produced  the  other  and  showed  the 
variance.     But  on  the  second  trial  notice  to  produce  the  other  was 
given,  and  it  was  produced,  and  the  two  corresponded.     In  Goom  v. 
Aflalo,  6  B.  &  C.  117  (E.  C.  L.  B.  vol.  13),  there  was  no  variance  at 
til;  and  the  only  question  was  whether,  as  there  was  an  unsigned 
^memorandum  in  the  broker's  book,  the  bought  and  sold  notes  r^^io 
coald  be  treated  as  a  memorandum;  and  the  Court  held  that  ^ 
they  could.     All  three  corresponded  in  that  case. 

If  this  were  res  integr^  I  am  strongly  dbposed  to  say  that  I  should 
hold  the  bought  and  sold  notes  together  not  to  be  a  memorandum  to 
satisfy  the  Statute  of  Frauds ;  but  I  consider  that  point  to  be  too  well 

(«)  Th«  ease  wu  argued,  befort  DeniBMi,  C.  J.,  LitUedale,  Parke,  ud  Patteeon,  Ji.,  on  May 
Mth  Md  Jane  3d,  1833,  bj  Sir  Jamee  Scarlett,  D.  Pollock,  and  R.  Gumey,  for  the  plaintifb,  and 
Sir  John  Campbell,  Solidtor-Qeneral,  and  Blaokbnme,  for  the  defendante.  Denman,  0.  J^ 
delirered  jnd^nent  on  June  ISth.  Vo  deeialoA  baring  beea  proaonneed  en  the  question  of  law, 
ike  eue  was  not  reported. 
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settled  to  admit  of  discossion ;  yet  there  is  no  case  in  which  they  have 
varied,  in  which  the  Court  has  upheld  the  contract ;  plainly  showing 
that  the  two  together  have  been  considered  to  be  the  memorandum 
binding  both  parties :  the  reason  of  which  is  to  my  mind,  I  confess, 
quite  unsatisfactory ;  but  I  yield  to  authority. 

I  do  not  go  through  and  examine  all  the  cases  on  this  subject :  they 
are  collected  in  the  last  edition  of  Smith's  Mercantile  Law  by  Mr. 
Dowdeswell ;  and  they  show  that  it  has  invariably  been  held  that,  where 
the  bought  jind  sold  notes  are  resorted  to  ^  the  contract,  or  as  the 
memorandum  of  the  contract,  and  they  vary  in  any  material  point,  there 
is  no  writing  to  satisfy  the  statute. 

It  seems  to  me,  therefore,  that  the  only  question  to  be  determined  in 
this  case  is.  Do  the  bought  and  sold  notes  differ  in  any  material  point  ? 
Now  the  one  is  «  Dunlop's  Scotch  iron,"  the  other  «  Scotch  iron"  gen- 
erally :  the  one  would  be  complied  with  by  delivery  of  Scotch  iron  of 
any  person's  manufacture,  possibly  greatly  inferior  to  that  of  Messrs. 
Dunlop :  the  other  ties  the  parties  down  to  Dunlop's ;  possibly  again 
that  may  be  inferior  to  some  other  Scotch  iron.  How  is  it  possible  to 
read  the  two  notes  together,  and  say  that  they  mean  the  same  thing,  or 
to  say  that,  if  you  incorporate  the  one  note  with  the  other,  that  which 
specifies  Dunlop's  iron  will  not  immediately  prevail  over  that  wbictf 
^-i-iqn  does  not?  I  cannot  but  *think  that  they  are  as  much  at  vari- 
•^  ance  as  the  bought  and  sold  notes  in  Thornton  v.  Kempster,  5 
Taunt.  786  (E.  C.  L.  R.  vol.  1),  where  the  one  was  «'Riga"  and  the  other 
<«  Petersburg'*  hemp,  and  where  the  Court  of  Common  Pleas  held  there 
was  no  contract,  independent  even  of  the  Statute  of  Frauds.  The 
broker  indeed  stated  in  his  evidence  that  he  made  the  original  contract 
verbally  for  Dunlop's  Scotch  iron ;  but  how  can  that  evidence  make  the 
bought  note,  delivered  to  the  defendant  for  Scotch  iron  generally,  to  be 
a  memorandum  signed  by  the  defendant's  agent  binding  the  defend- 
ant ?  The  question  is,  not  whether  either  of  the  notes  corresponds  with 
the  contract  originally  made  by  word  of  mouth,  but  whether  either  of 
the  notes,  separately,  per  se,  be  a  signed  memorandum  binding  upon 
either  party. 

Upon  the  whole  therefore,  however  much  I  may  regret  that  such  an 
objection  should  prevail,  I  feel  bound  to  say  that  in  my  opinion  there 
was  no  evidence  in  this  case  of  any  contract  binding  on  the  defendant. 

Lord  Campbell,  C.  J. — I  regret  to  say  that  the  view  which  I  take 
of  the  law  in  this  case  compels  me  to  come  to  the  conclusion  that  the 
defendant  is  entitled  to  our  judgment,  although  the  merits  are  entirely 
against  him ;  although,  believing  that  he  had  broken  his  contract,  he 
could  only  have  defended  the  action  in  the  hope  of  mitigating  the 
damages ;  and  although  he  was  not  aware  of  the  objection  on  which  he 
now  relies,  till  within  a  few  days  before  the  trial.     But  it  appears  to 
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me  that  we  cannot  refuse  giving  effect  to  this  objection  without  r^fioA 
^disregarding  the  Statute  of  Frauds,  without  overturning  deciled  ^ 
cases,  and  without  danger  of  introducing  uncertainty  and  confusion  into 
the  rales  for  enforcing  mercantile  contracts  of  buying  and  selling. 

The  plaintiff  in  his  declaration  set  out  the  following  written  docu- 
ment, stated  to  be  a  (<  sold  note"  of  certain  goods  agreed  to  be  pur- 
chased from  him  by  the  defendant. 
<(26  Lombart  Street,  London,  Febfuary  26th,  1849. 
« Sold  Charles  Dickson  Archibald,  Esq.,  48  Upper  Harley  Street, 
for  Messrs.  Sievewright,  Watson  &  Co.,  Glasgow,  500  tons  Messrs. 
Dnnlop,  Wilson  &  Co.'s  pig  iron,  S-Sths  No.  1  and  2-5ths  No.  3,  at  52 
shillings  per  ton,  free  on  board  at  Troon,  payment  cash  within  one 
month  from  this  date  against  orders  of  delivery.'*  This  professed  to  be 
signed  by  c^Wm.  Richardson,  broker." 

The  declaration  in  the  usual  form  aVerred  that  the  iron  was  duly 
tendered  to  the  defendant,  but  that  he  refused  to  accept  or  to  pay  for 
it.  The  only  material  plea  was  Non  assumpsit.  William  Miller,  being 
called  as  a  witness,  swore  as  follows.  *<  I  am  a  metal  broker  in  the 
City :  plaintiff  carries  on  business  at  Glasgow  under  the  firm  of  Sieve- 
^wright,  Watson  &  Co.  I  received  instruction  from  him  to  sell  500  tons 
of  Danlop,  Wilson  &  Co.'s  pig  iron.  I  sold  it  to  the  defendant.  I  saw 
the  defendant  in  London ;  he  gave  me  a  verbal  authority  to  make  the 
purchase  for  him.  I  agreed  with  him  that  he  was  to  be  the  purchaser 
of  500  tons  of  Dunlop,  Wilson  &  Co/s  iron.  The  name  of  Sievewright, 
Watson  &  Co.  was  mentioned  as  the  sellers.  On  the  26th  of  February 
I  wrote  a  contract  and  sent  it  to  the  defendant  in  a  letter."  (The 
bought  note  being  called  for,  it  was  ^produced  by  the  defendant;  r^^n-i 
and  it  corresponded  with  the  sold  note  set  out  in  the  declara-  ^ 
tion,  except  that,  instead  of  (^  500  tons  Messrs.  Dunlop,  Wilson  &  Co.'s 
pig  iron,"  it  stated  ««500  tons  of  Scotch  pig  iron."  The  bought  note 
being  read,  the  witness  continued)  "  This  was  enclosed  in  a  letter  of 
26th  February,  and  sent  to  the  defendant  in  Upper  Harley  Street.  I 
sent  to  the  plaintiff  the  same  day  a  sold  note"  (a  copy  of  it  was  ad- 
mitted and  read  as  set  out  in  the  declaration).  (« Dunlop,  Wilson  &  Co. 
are  manufacturers  of  iron  in  Scotland ;  and  their  iron  is  Scotch  iron." 
The  defendant's  counsel  insisted  that  there  was  no  binding  contract 
between  the  parties,  there  being  a  material  variance  between  the  bought 
and  sold  notes;  for,  according  to  the  bought  note,  the  seller  would 
perform  his  obligation  by  tendering  500  tons  of  pig  iron  made  by  any 
manufacturer  in  any  part  of  Scotland,  whereas  by  the  sold  note  the 
buyer  might  demand  500  tons  of  pig  iron  made  by  Dnnlop,  Wilson  k 
Co. ;  which  might  be  of  a  peculiarly  good  quality  and  of  superior  repu- 
tation in  the  market.  I  intimated  an  opinion  that  the  variance  was 
material,  and  that,  as  there  was  no  entry  in  the  broker's  book  signed 
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bj  him,  and  the  plaintiff  had  proposed  to  prove  the  contract  by  the 
bought  and  sold  notes,  the  variance  irt^s  fatal.  The  plaintiff's  counsel 
then  said  that  he  had  clear  evidence  to  prove  that  the  defendant  had 
subsequently  ratified  the  contract ;  and  objection  being  made  that  he 
could  not  have  ratified  the  contract  as  set  out  in  the  declaration,  I 
permitted  the  declaration  to  be  amended  according  to  the  terms  of  the 
bought  note. 
41-1 991       Miller,  the  broker,  being  recalled,  after  stating  that  he  *had 

*'"'-'  the  delivery  orders  for  the  600  tons  of  iron  ready  to  be  banded 
over  to  the  defendant  on  the  26th  of  March,  said :  <<  I  saw  the  defend- 
ant about  the  end  of  March.  On  the  4th  of  April  'he  agreed  that  I 
should  propose  to  the  plaintiff  to  take  a  bill  at  four  months,  and  the 
delivery  orders  to  be  lodged  as  a  security  at  the  Union  Bank.  The 
price  of  iron  had  then  fallen  5s.  a  ton.  Before  the  29th  of  March,  the 
defendant  had  given  me  unlimited  authority  to  get  the  transaction  set- 
tled as  I  thought  fit." 

There  were  read  a  letter  from  the  defendant  to  Bichardson  of  5th 
April,  saying :  «« You  must  manage  the  iron  speculation  as  you  think 
fit ;"  a  letter  written  by  Richardson  to  the  plaintiff,  saying  that  "  Mr. 
Archibald  agreed  to  give  a  bill  at  four  months ;"  the  plaintiff's  answer 
refusing  to  take  a  bill  at  four  months,  but  offering  to  take  one  at  three 
months  ;  another  letter  written  about  the  same  time  by  the  defendant 
to  Richardson,  saying:  («I  hope  you  will  conduct  it  to  a  successful 
issue;"  and  further  letters  between  the  parties,  continuing  the  nego- 
tiation till  27th  October,  1849,  when  the  defendant  denied  his  liability. 
I  left  the  question  to  the  jury,  Whether  the  defendant  bad  ratified  the 
contract  sent  to  him,  contained  in  the  bought  note  7  The  jury  found 
that  he  had ;  whereupon  a  verdict  was  entered  for  the  plaintiff  for  12&L 
damages,  with  liberty  for  the  defendant  to  move  to  enter  the  verdict  for 
bim  if  the  Court  should  be  of  opinion  that  there  was  not  evidence  to 
prove  the  declaration  as  amended. 

Having  heard  the  rule  obtained  for  this  purpose  learnedly  argued,  I 
do  not  think  that  there  was  any  suflBcient  evidence  of  ratification.  No- 
thing having  such  a  tendency  was  done  by  the  defendant  before  the 
*19qi  ^^^^  ^^  March,  the  May  on  which  he  ought  to  have  performed 
-^  the  contract  and  on  which  he  broke  it.  What  constituted  the 
ratification  ?  And  what  date  is  to  be  given  to  it  ?  There  never  waa 
any  reference  by  the  defendant  to  the  terms  of  the  bought  note  more 
than  of  the  sold  note.  The  variance  between  them  was  not  known  to  him 
till  after  the  action  was  brought.  Nor  was  there  ever  any  assent  by  the 
plaintiff  to  accede  to  the  terms  of  the  bought  note,  whereby  he  would 
have  become  bound  to  deliver  Dunlop,  Wilson  &  (Jo.'s  pig  iron.  The 
sold  note,  containing  different  terms,  instead  of  being  discarded  by  the 
plaintiff,  was  actually  declared  on  by  him,  and  was  set  up  by  him  aa 
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the  true  contract  till  the  declaration  was  amended.  The  plaintiff  like- 
wise sought  to  recover  under  a  count  for  goods  bargained  and  sold :  but 
this  could  not  avail  him ;  for  the  defendant  never  accepted  the  goods ; 
and  the  contract  was  not  for  the  sale  of  anj  specific  goods,  the  property 
in  which  could  be  considered  as  transferred  to  him.  Recurring  to  the  ' 
special  count,  the  plaintiff  attempted  to  support  it  by  the  parol  agree* 
ment,  alleged  to  have  been  entered  into  between  the  broker  and  the 
defendant,  using  the  bought  note  as  a  memorandum  of  the  agreement 
to  satisfy  the  Statute  of  Frauds.        t 

In  the  first  place,  there  seems  a  difficulty  in  setting  up  any  parol 
agreement  where  the  parties  intended  that  there  should  be,  and  under- 
stood that  there  was,  a  written  agreement :  what  passed  between  the 
defendant  and  the  broker  previous  to  the  26th  of  February  seems  to 
me  to  only  amount  to  an  authority  from  the  plaintiff  to  the  broker  to 
enter  into  the  contract :  and  Miller  himself  says :  «<  On  the  26th  of 
FebrvLtkT J  I  wrote  a  contract  and  *sent  it  to  the  defendant.  I  r^^oi 
sent  a  sold  note  the  same  day  to  the  plaintiff."  Again,  the  ^ 
memorandum,  under  the  17th  section  of  the  Statute  of  Frauds,  must 
be  signed  by  the  party  to  be  charged,  or  his  agent.  But,  assuming 
that  the  parol  agreement  was  the  contract,  and  that,  when  Miller  wrote 
the  bought  note,  it  was  only  to  tell  his  principal  what  he  had  done, 
there  is  a  difficulty  in  saying  that,  being  functus  officio  as  far  as  making 
the  bargain  was  concerned,  he  had  any  authority  to  sign  the  memo- 
randum as  the  defendant's  agent,  and  thereby  to  charge  him.  But,  if 
be  had,  can  this  be  said  to  be  a  true  memorandum  of  the  agreement  ? 
We  are  here  again  met  by  the  objection  of  the  variancCj  which  is  as 
strong  between  the  parol  agreement  and  the  bought  note  as  between 
the  bought  note  and  the  sold  note.  If  the  bought  note  can  be  con- 
sidered a  memorandum  of  the  parol  agreement,  so  may  the  sold  note ;. 
and  which  of  them  is  to, prevail?  It  seems  to  me,  therefore,  that  we 
get  back  to  the  same  point  at  which  we  were  when  the  variance  was 
first  objected,  and  the  declaration  was  amended.  I  by  no  means  say 
that  where  there  are  bought  and  sold  notes  they  must  necessarily  be 
the  only  evidence  of  the  contract :  circumstances  may  be  imagined  in 
which  they  might  be  used  as  a  memorandum  of  a  parol  agreement. 
Where  there  has  been  an  entry  of  the  contract  by  the  broker  in  his 
book  signed  by  him,  I  should  hold  without  hesitation,  notwithstanding 
some  dicta,  and  a  supposed  ruling  of  Lord  Tenterden  in  Thornton  tr. 
Meox,  M.  k  M.  43  (E.  C.  L.  R.  vol.  22),  to  the  contrary,  that  thia^ 
entry  is  the  binding  contract  between  the  parties,  and  that  a 
^mistake  made  by  him,  when  sending  them  a  copy  of  it  in  the 
shape  of  a  bought  or  sold  note,  would  not  affect  its  validity.  Being 
authorized  by  the  one  to  sell,  and  the  other  to  buy,  in  the  terms  of 
the  contract,  when  he  has  reduced  it  into  writing  and  signed  it  as  their 
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common  agent,  it  binds  them  both,  according  to  the  Statute  of  Frauds, 
as  if  both  had  signed  it  with  their  own  hands ;  the  duty  of  the  broker 
requires  him  to  do  so ;  and,  till  recent  times,  this  duty  was  scrupulously 
performed  by  every  broker.  What  are  called  the  bought  and  sold 
notes  were  sent  by  him  to  his  principals  by  way  of  information  that  he 
had  acted  upon  their  instructions,  but  not  as  the  actual  contract  which 
was  to  be  binding  upon  them.  This  clearly  appears  from  the  practice 
still  followed  of  sending  the  bought  note  to  the  buyer,  and  the  sold 
note  to  the  seller ;  whereas,  if  these  notes  had  been  meant  to  consti- 
tute the  contract,  the  bought  note  would  be  put  into  the  hands  of  the 
seller,  and  the  sold  note  into  the  hands  of  the  buyct,  that  each  might 
have  the  engagement  of  the  other  party  and  not  his  own.  But  the 
broker,  to  save  himself  trouble,  now  omits  to  enter  and  sign  any  con- 
tract in  his  book,  and  still  sends  the  bought  and  sold  notes  as  before. 
If  these  agree,  they  are  held  to  constitute  a  binding  contract ;  if  there 
be  any  material  variance  between  them,  they  are  both  nullities,  and 
there  is  no  binding  contract.  This  last  proposition,  though  combated 
by  the  plaintiff's  counsel,  has  been  laid  down  and  acted  upon  in  such 
a  long  series  of  cases  that  I  could  not  venture  to  contravene  it,  if  I 
did  not  assent  to  it ;  but,  where  there  is  no  evidence  of  the  contract 
*19f)1  ^^^^^^  ^7  ^^^  bought  and  sold  notes  sent  by  the  broker  *to  the 
^  parties,  I  do  not  see  how  there  can  be  a  binding  contract  unless 
they  substantially  agree ;  for  contracting  parties  must  consent  to  the 
same  terms ;  and  where  the  terms  in  the  two  notes  differ  there  can  be  no 
reason  why  faith  should  be  given  to  the  one  more  than  the  other.  This 
is  certainly  a  most  inconvenient  mode  of  carrying  on  commercial  trans- 
actions; from  the  carelessness  of  brokers  and  their  clerks  mistakes 
not  nnfrequently  arise,  of  which  unconscientious  men  take  advantage ; 
and  no  buyer  or  seller  can  be  safe  unless  he  sees  the  sold  or  bought 
note  as  well  as  his  own ;  a  precaution  which  the  course  of  business  does 
not  permit  to  be  taken.  But  these  inconveniences  can  only  be  remedied 
by  the  Legislature  enforcing  upon  the  broker  the  faithful  performance 
of  his  duty  in  entering  and  signing  the  contract  in  his  book. 

In  the  present  case,  there  being  a  material  variance  between  the 
bought  and  sold  note,  they  do  not  constitute  a  binding  contract ;  there 
is  no  entry  in  the  broker's  book  signed  by  him ;  and  if  there  were  s 
parol  agreement,  there  being  jio  sufficient  memorandum  of  it  in  writing, 
nor  any  part  acceptance  or  part  payment,  the  Statute  of  Frauds  has 
not  been  complied  with;  and  I  agree  with  my  brother  Patteson  in 
thinking  that  the  defendant  is  entitled  to  the  verdict. 

My  brother  Wightman,  who  heard  the  argument,  but  is  now  engaged 
elsewhere  in  the  discharge  of  a  public  duty,  has  authorized  me  to  saj 
that  he  has  read  this  judgment  and  that  he  entirely  concurs  in  it. 
But,  the  Court  being  divided,  instead  of  making  the  rule  absolute  to 
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enter  the  verdict  for  the  defendaDt,  we  think  that  a  nonsuit  shonld  be 
entered,  so  that  the  plaintiff  may  *haye  the  opportunity  to  bring  p^^  ^. 
a  fresh  action,  and  by  a  special  verdict,  or  a  bill  of  exceptions,  *- 
to  take  the  opinion  of  a  Court  of  error  on  his  rights. 

Rule  absolute  to  enter  a  nonsuit. (a) 

(a)  Reported  by  C.  Blaekbnrn,  Bsq.  See  m  to  inspection  of  the  broker's  book,  Browning  e. 
Aylwin,  7  B.  4  G.  304  (B.  G.  L.  R.  toI.  14). 

■■     *  -         .         ' '    ■  -  ■' 

The  form  of  the  memorandum  of  the  without  having  recourse  to  parol  proof : 
bargain  is  not  material ;  but  it  must  Bailey  v.  Ogden,  3  Johns.  399 ;  Ide  v. 
state  the  contract  ^th  reasonable  cer-  Stanton,  15  YermoDt,  685 ;  Adams  v. 
taintj,  so  that  the  substance  of  it  can  M'Millan,  7  Porter,  73 ;  Shaw  tr.  Fin- 
be  understood  from  the  writing  itself;  nej,  13  Metcalf,  453. 


CORT  and  GEE  v.  The  AMBERGATE,  NOTTINGHAM  and  BOS- 
TON  and  EASTERN  JUNCTION  Railway  Company.     May  27. 

Ob  »  eontraet  for  the  nuuia&etaring  and  supply  of  goods  from  time  to  time,  to  be  paid  for  after 
d«lirery,  if  the  .pnrehaser,  having  aeeepted  and  paid  for  a  portion  of  the  goods,  giToi 
nofeiee  to  the  Tender  not  to  mannfaetnre  any  more  as  the  pnrohaser  has  no  oocasion  for  them 
and  will  not  accept  or  pay  for  them,  the  Tendor  having  been  desirous  and  able  to  complete  the 
supply,  saeh  vendor  may,  without  manufaotaring  and  tendering  the  rest  of  the  goodo,  maintain 
an  aetion  against  the  purchaser  for  breaeh  of  the  contract 

And  proof  of  such  notice  by  the  purchaser  will  entitle  the  plaintiff  to  recover,  on  a  count 
aUeging  that  he  was  ready  and  willing  to  perform  the  contract,  and  that  defendant  refused 
to  accept  the  residue  of  the  goods,  and  fr^vMtUd  and  di9ekarged  plaintiff  from  supplying  them. 
mad  from  further  executing  the  contract. 

Saeh  notice  is  %  prevention,  though  there  be  no  other  act  of  obstruction. 

And  it  is  a  diatkarge,  though  given  by  a  corporation  without  writing  under  seal,  if  it  be  given 
bj  their  agent,  appearing  by  the  evidence  to  have  acted  with  their  authority,  and  to  h»vf» 
represented  them,  in  the  transactionB  with  the  vendor. 

Where,  by  the  terms  of  su^h  a  contract,  the  goods  were  to  be  delivered  at  stated  periods,  but 
they  were  not  aU  delivered  at  the  respective  times,  the  purchasers  not  countermanding  them, 
bnt  requesting,  firom  time  to  time,  that  the  supply  might  be  delayed,  and  finally  the  purchasers 
refased  to  accept  any  more :  Held  that  damages  might  be  given  for  the  whole  quantity 
remaining  on  hand,  though  consisting  in  part  of  quantities  which,  without  being  actually 
oonntermaaded,  had,  by  desire  of  the  purohaten^  been  kept  back  at  the  times  appointed  for 
delivery.  And  that  the  jury  were  properly  directed  to  give  such  damages  as  would  leave  the 
pUintiffi  in  the  same  situation  as  if  the  defendantf  had  fulfilled  their  contract 

• 

.  Casb.  The  declaration  stated  that,  on  14th  December,  1846,  defend- 
»nts,  then  being  about  conetrncting  the  above-named  Railway,  required 
in  that  behalf,  and  advertised  for,  certain  railway  chairs  to  be  supplied 
to  them  according  to  a  certain  specification  then  made  and  published 
by  defendants,  and  containing  and  stating*  therein,  &c. :  The  specifica- 
tion was  then  set  *forth,  describing  the  required  make,  weight. 


and  composition  of  the  chairs,  and  that  «<  the  quantity  of  chairs 
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required  was  to  be  900|^ons  of  joint  and  8000  tons  of  intermediate 
chairs,  and  which  were  to  be  delivered  at  such  places  and  in  such  pro- 
portions as  hereinafter  described ;  to  wit,  to  be  delivered  out  of  barges 
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and  placed  upon  a  wharf  at  Radoliffe  upon  Trent/*  &c.  (other  places 
of  delivery  for  various  quantities  were  then  stated);  «un  the  month  of 
February,  A.  D.  1847,  60  tons  at  the  Grantham  Canal  Wharf,"  &c. 
(naming  quantities  and  places,(a)  )  *<  in  the  month  of  March  in  the  year 
aforesaid,"  &c. :  the  specification,  as  recited,  then  went  on  to  require 
further  deliveries  at  places  and  in  quantities  named,  in  April,  and  from 
thence  monthly  till  November,  1847,  inclusive,  and  again  from  January 
to  May,  1848,  inclusive.  The  tender  was  to  state  the  price  per  ton ; 
payments  to  be  made  by  the  directors  of  the  Company  one  month  after 
delivery,  on  production  of  a  certificate  from  the  person  appointed  by 
the  Company  to  receive  and  inspect  the  chairs  that  the  contract  (for 
the  portion)  had  been  duly  performed :  the  engineer  to  «<  have  full  power 
to  alter  the  deliveries  in  any  way  or  proportion  to  the  different  places 
before  specified,  by  sending  information  to  the  contractor  from  time  to 
time  of  the  manner  in  which  such  deliveries  were  to  be  made  :"(&)  the 
contractor  to  be  paid  according  to  the  prices  set  forth  in  his  tender. 
The  declaration  then  averred  that  plaintiffs,  having  notice  of  the  pre- 
♦12Q1  °^^^^^*  ^^^  thereupon  afterwards,  viz.,  on,  *&c.,  propose  to  defend- 
^  ants  to  supply  them  with  8900  tons  of  ca/st  iron  chairs  manu- 
factured from  strong  mixed  iron,  subject  to  the  conditions  and  stipulations 
set  forth  in  the  said  specification,  and  in  such  proportion  of  joint  chairs 
to  intermediate  or  single  chairs  as  described  therein  as  aforesaid,  and 
also  to  deliver  the  same  at  such  places  and  in  such  quantities  as  stated 
and  described  as  aforesaid,  free  from  every  other  charge,  and  at  the 
rate,  &c.  (specifying  the  rates) :  And  thereupon  afterwards,  viz.,  on  28th 
December,  1846,  by  a  certain  contract  or  memorandum  of  agreement 
then  made  between  plaintiffs  of  the  one  part  and  defendants  of  the 
other  part,  and  then  sealed  with  the  common  seal  of  the  defendants 
and  delivered  so  sealed  as  aforesaid  to  the  plaintiffs,  ;ind  which,  &c. 
(profert),  it  was  agreed  by  and  between  plaintiffs  and  defendants  that 
plaintiffs  should  and  would  execute  and  perform  the  said  proposal  accord- 
ing to  the  conditions  and  stipulations  therein  set  forth  and  referred  to 
as  aforesaid,  and  subject  to  the  said  specification.  And  defendants  did 
thereby  agree  to  pay  plaintiffs  for  the  said  chairs  after  the  rate  and  in 
manner  above  mentioned.  Avarment  that  plaintiffs  afterwards,  vis.,  on, 
&c.,  and  on  divers  other  days,  &c.,  did,  in  pursuance  and  part  perform- 
ance of  the  said  contract  on  their  part,  deliver  to  defendants,  and 
defendants  did  accept  and  receive  of  and  from  plaintiffs,  1787  tons  of 
such  chains  as  aforesaid:  and,  although  one  month  from  the  said 
respective  deliveries  of  the  'said  chairs  had  respectively  elapsed  before 
the  commencement  of  this  suit,  and  plaintiffs  afterwards,  and  after  the 

(a)  The  qusotiUei  were  to  bt  from  100  to  356  ton*  iii^b<»  wbole,  per  month :  placM  of 
deliverj,  Grantham  Canal  Wharf,  Bottosford  Wharf,  Radolile  Wharf,  High  Bridge  Wharf,  and 
Boston. 

(6)  Theee  wonU  were  taken  neaKy  verbatim  from  the  ipeeiiealion. 
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expiration  of  one  n^)nt&  as  aforesaid,  and  before  the  commencement  of 
this  suit,  viz.,  &c.,  ^produced  such  written  certificates  as  afore- 
Baid  to  the  defendants  in  respect  of  the  quantities  of  chairs  so 
delivered  as  aforesaid,  nevertheless  defendants  have  not  paid,  &c.,  and 
a  large  sum,  viz.,  12,1002.,  is  due  and  unpaid  from  them  to  plaintiffs 
for  and  in  respect  of  the  said  chairs  so  delivered,  &c. 

And  plaintiffs  further  say  that,  although  they  were  always,  from  the 

time  of  the  mali^g  of  the  said  contract  until  such  refusal  and  wrongful 

discharge  by  defendants  as  hereinafter  mentioned,  and  thence  hitherto, 

ready  and  willing  to  execute  and  perform  the  said  proposal  according 

to  the  conditions  and  stipulations  in  that  behalf  aforesaid,  and  subject 

to  the  said  specification,  and  to  perform  and  fulfil  the  said  contract  in 

all  things  on  their  part  and  behalf  to  be  performed  and  fulfilled,  whereof, 

&c.  (notice  to'  defendants),  and  although  defendants,  in  pursuance  and 

part  performance  of  the  said  contract  on  their  part,  have  accepted  and 

received  of  and  from  plaintiffs  a  certain  quantity  of  the  said  chairs,  to 

wit,  1787  tons  thereof,  and  although  the  time  so  limited  and  appointed 

for  the  execution  arid  performance  of  the  said  contract  by  plaintiffs  as 

aforesaid  hath  long  since  elapsed,  nevertheless  defendants  afterwards, 

to  wit,  during  the  time  so  limited  and  appointed  for  the  execution  and 

performance  of  the  said  contract  by  plaintiffs  as  aforesaid,  to  wit,  the 

31st  January,  1848,  wrongfully  and  injuriously  and  wholly  refused,  and 

have  thence  hitherto  wholly  refused,  to  accept  or  receive  of  or  from 

plaintiffs  the  residue  of  the  said  chairat  so  agreed  to  be  supplied  to  and 

received  by  defendants  as  aforesaid,  or  any  part  thereof,  according  to 

the  form  and  effect  of  the  said  contract  or  otherwise  howsoever,  and 

then,  and   have   thence   hitherto  wholly   and  wrongfully   prevented 

*and  discharged  plaintiffs  from  supplying  the  said  residue,  and  r^-to-i 

from  the  further  execution  and  performance  of  the  said  contract  ^ 

by  them  the  plaintiffs.     Whereby  plaintiffs  have  lost  all  the  profits,  &c., 

and  have  been  put  to  costs  in  providing,  &c.,  for  complete  execution  of 

the  contract,  and  were  obliged  to  discharge  certain  persons  (named) 

from  contracts  which  the  plaintiffs  had  entered  into  with  them  for  the 

BQppIy  of  iron  to  be  used  by  plaintiffs  in  making  the  said  chairs,  and 

to  pay  them  compensation. 

Plea  1.  After  oyer  of  the  specification  and  agreement  (the  material 
parts  of  which  appear  sufficiently  by  the  declaration) :  As  to  the  first 
breach,  except  so  far  as  the  same  relates  to  159Z.,  parcel,  &c. ;  payment 
by  defendants  to  plaintiffs,  and  acceptance  by  them  in  full  satisfaction, 
tc. :  verification.  Plea  2.  As  to  the  159Z.,  payment  into  Court  of  that 
sum :  which  the  plaintiffs  accepted,  and  gave  a  written  admission  that 
it  covered  the  balance  due^or  chairs  actually  delivered. 

Plea  8.  As  to  so  much  of  the  said  declaration  as  alleges  that  plain- 
tiffs were  ready  and  willing  to  execute  and  perform  the  said  proposal 
sccording  to  the  conditions  and  stipulations  in  that  behalf  aforesaid, 

I2 
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and  Bobject  to  the  said  specification,  defendants  Say  that  plaintifis  wer« 
not  ready  and  willing  to  execute  and  perform  the  said  proposal  accord- 
ing  to  the  said  conditions  and  stipulations  and  subject  to  the  said  spe- 
cification,  in  manner  and  form,  &c.  Conclusion  to  the  country.  Issue 
thereon. 

Plea  4.  As  to  so  much  of  the  declaration  as  charges  defendants  with 
having,  during  the  time  limited  and  appointed  for  the  execution  and 
performance  of  the  said  contract  by  the  plaintifis,  refund  to  accept  or 
*1  ^91  ^®^^^^®  ^^^  ^^^^  residue  of  the  said  chairs,  and  prevented  and 
^•^  ^discharged  the  plaintifis  from  supplying  the  said  residue,  and 
from  the  further  execution  and  performance  of  the  said  contract  by 
them  the  plaintiffs,  defdndants  say  that  they  did  not  during  the  said 
last-mentioned  time  refus^  to  accept  or  receive  the  said  residue,  nor  did 
they  prevent  or  discharge  the  plaintiffs  from  supplying  the  said  residue 
and  from  the  further  execution  and  performance  of  the  said  contract 
by  the  plaintiffs  in  manner  and  form,  &c.  Conclusion  to  the  country. 
Issue  thereon. 

Replication  to  plea  1.  That  defendants  did  not  pay,  &c.,  nor  did 
plaintiffs  accept,  &c.,  in  manner  and  form,  &c.  Conclusion  to  the 
country.     Issue  thereon. 

On  the  trial,  before  Coleridge,  J.,  at  the  Nottingham  Spring  Assizes, 
1851,  it  appeared  that  the  plaintiffs,  after  the  agreement  declared  upon, 
bought  premises,  made  contracts  for  iron,  and,  at  considerable  expense, 
and  by  incurring  various  liabilities,  put  themselves  in  a  situation  to 
supply  the  8900  tons  of  iron  chairs.     The  supply  was  begun :  but  in 
September,  1847,  when  the  plaintiffs'  book-keeper.  Smith,  called  upon 
the  Company's  eikgineer  for  money,  the  engineer,  who  used  to  give 
directions  on  their  behalf  as  to  the  delivery  of  the  chairs,  requested 
that  the  plaintiffs  would  go  on  very  slowly  with  the  supply,  as  he  did 
not  know  how  to  do,  the  calls  not  being  paid,  and  he  did  not  know  how 
far  the  line  would  be  carried  out.    Part  of  the  line  for  which  the  chairs 
had  been  ordered  (ending  at  Boston)  was  ultimately  abandoned.    In 
January,  1848,  the  engineer  stopped  the  supply  for  a  time,  saying  he 
would  let  the  plaintiffs  know  when  more  chairs  were  wanted.     The 
plaintiffs'  establishment  for  manufacturing  the  chairs  was  kept  up  dur- 
ing the  suspension,  which  continued  till  August.     Then  the  engineer 
*'[  ^^1  ^^^^  ^^^  Company  could  *take  a  few  more,  but  plaintiffs  were  to 
-*  go  on  slowly.     They  did  so  till  February,  1849,  and  were  then 
again  stopped  till  April,  when  the  engineer  desired  to  have  a  boat-load 
(if  plaintiffs  had  as  many)  sent  to  Radcliffe  Wharf,  which  was  done. 
No  more  were  sent  or  asked  for  till  December,  1849,  when  Smith  called 
upon  the  engineer  for  money,  and  he  inquired  whether  plaintiffs  had 
any  chairs.     Smith'  replied  that  Ahej  had  some,  which  had  been  made 
a  long  time.     The  engineer  said  that,  if  plaintiffs  had  100  tons,  they 
might  send  them,  but  they  were  not  to  make  any  more,  as  they  would 
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not  be  wanted,  for  the  defendants  had  as  many  as  were  necessary  to 
carry  the  line  to  Grantham.  Plain  tiffs  sent  all  they  had,  about  53 
tons :  and  no  more  were  sent  or  required  afterwards.  During  the  sup- 
ply the  payments  were  not  made  punctually  according  to  contract ;  nor 
had  the  plaintiffs  delivered  the  stipulated  quantities  of  chairs  at  the 
appointed  times  respectively ;  which  omission  on  their  part  they  attri- 
buted to  the  interruptions  above  stated.  A  large  stock  of  iron  re- 
mained on  the  plaintiffs'  hands ;  and,  besides  loss  in  the  disposal  of  it, 
they  had  to  pay  money  for  breaking  off  engagements  which  they  had 
themselves  made  for  the  purpose  of  executing  this  work.  The  quantity 
of  chairs  delivered  was  1787  tons. 

In  defence,  an  endeavour  was  made  to  show  that  the  plaintiffs  had 
not  the  requisite  means  to  complete  their  contract,  and  that  the  delays 
and  final  cessation  took  place  with  their  concurrence.  It  was  also 
urged  that  the  engineer  was  not  shown  to  have  had  such  authority  as 
would  make  his  acts  binding  on  the  Company.  These  points  were  left 
to  the  jury,  who  decided  them  in  favour  of  the  plaintiffs. 

It  was  further  contended  that  the  averment  by  ♦plaintiffs  in 
the  declaration,  of  readiness  and  willingness  to  perform  their 
contract,  was  not  borne  out,  inasmuch  as  the  plaintiffs  had  not  offered 
to  deliver,  nor  had  ever  made,  the  residue  of  the  chairs ;  nor  was  it 
proved  that  the  defendants  had  prevented  and  discharged  plaintiffs 
from  supplying  such  residue,  since  it  did  not  appear  that  the  Company 
had  impeded  the  delivery  by  any  active  interference,  or  had  counter- 
manded it  under  their  seal  or  by  any  authoritative  Cfmmunication.  On 
the  first  of  these  points,  Coleridge,  J.,  said :  There  is  no  evidence  of  any 
refusal  to  accept ;  no  evidence  of  their  having  said,  for  example,  <<  We 
insist  upon  your  completing  the  contract,  and,  if  you  do  not,  we  shall 
bring  an  action.*'  •There  is  no  offer  to  send  the  chairs,  and  no  refusal 
to  accept ;  nor  is  there  the  slightest  ground  for  believing  that  the  plainr 
tiffs  have  ever  made  these  chairs :  but  I  think  the  law  is  not  so  unrea- 
sonable as  to  compel  parties  to  be  at  the  expense  of  making  these  chairs 
if  those  who  contracted  to  purchase  have  in  truth  told  them  they  would 
not  accept  them ;  and  I  think  the  defendants  had  given  very  effective 
notice  that  they  were  not  to  be  made.  On  the  second  point  his  Lord- 
ship said,  after  reading  the  material  statements  of  the  witnesses :  Upon 
this  evidence  you  are  to  say  whether  or  not  the  directors  refused  to 
accept.  Why,  they  certainly  have  not  in  form ;  but  do  they,  by  any 
intervention  on  their  part,  cause  the  plaintiffs  not  to  go  on  to  complete 
the  delivery  ?  If  you  think  that  they  did,  then  that  issue,  like  the 
former,  should  be  found  for  the  plaintiffs ;  but,  if  you  think  not,  then 
that  issue  should  be  found  for  the  defendants.  With  respect  to  the 
authority  of  the  engineer  to  suspend  and  stop  the^work,  and  the  respon- 
sibility of  the  Company  for  his  directions,  though  not  warranted  under 
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^.Qc-i  their  seal,  the  learned  Judge  obseryed:  This  contract  ^was  en- 
^  tered  into  under  seal  by  the  Ambergate  Railway  Company,  a 
corporation,  on  the  one  part,  who  are  linder  certain  disabilities  and 
disadvantages  which  do  not  attach  to  other  people :  but  the  corporation 
all  the  way  through  seem  to  have '  been  represented  by  certain  indivi- 
duals ;  and  the  most  important  person  with  whom  they  (plaintiffs)  have 
had  to  do  is  the  engineer ;  and  I  think  rightly  and  properly,  and  that 
he  was  a  necessary  man  to  go  between  these  parties.  Without  his  cer*- 
tificate  the  plaintiffs  could  n^t  get  any  money ;  and,  before  he  would 
certify,  he  would  have  to  be  satisfied  that  they  had  a  perfectly  flat 
chair.(dr)  I  shall  advise  you  very  much  to  consider  this  case  as  one,  in 
the  particular  parts  to  which  I  shall  draw  your  attention,  in  which  yon 
should  look  upon  everything  done  by  the  engineer  as  if  it  was  done  by 
the  Company  itself,  as  far  as  the  plaintiffs  are  concerned.  As  to  the 
damages,  his  Lordship  said  that  the  plaintiffs,  if  they  had  a  verdict, 
.were  entitled  to  be  put  into  the  same  situation  as  if  they  had  completed 
their  contract ;  and  he  suggested  modes  in  which  the  damage,  upon  the 
whole  quantity  undelivered,  might  be  estimated,  but  without  giving  any 
actual  direction  upon  this  subject. 

The  learned  Judge  read  over  to  the  jury  the  material  parts  of  the 
evidence  on  all  the  points ;  and  they  found  a  verdict  for  the  plaintiffs, 
damages  18002. 

Macaulay^  in  the  ensuing  term,  moved  for  a  new  trial  on  the  ground 
of  misdirection  on  the  points  of  readiness  and  willingness,  and  of  .pre- 
vention ;  and  he  also  objected  to  the  summing  up  as  to  the  authority 
of  the  engineer,  and  on  the  question  how  far  the  plaintiffs  *were 
shown  to  have  concurred  in  the  stopping  of  their  work.  He  cited 
West  V.  Blakeway,  2  Man.  k  6.  729  (£.  C.  L.  R.  vol.  40),  Phillpotts 
V.  Evans,  5  M.  &  W.  475,t  and  Ripley  v.  M'Clure,  4  Exch.  345.t(i) 
And  he  contended  that  the  d'amages  were  excessive,  inasmuch  as  the 
verdict  was  given  in  respect  of  all  the  chairs,  whereas  some  had  been 
undelivered  on  the  appointed  days,  before  the  final  stoppage,  and  with- 
out any  compulsion  upon  the  plaintiffs  not  to  deliver  them.  A  rule  nisi 
was  granted. 

Humfrey  and  Willmore  now  showed  cause.(c) — The  plaintiffs  proved 
that^  they  were  ready  and  willing  to  deliver  all  the  chairs,  if  the  defend- 
ants had  not  prevented  them.  There  could  be  no  obligation  to  tender 
them,  after  the  Company  had  said  that  they  would  not  be  received. 
The  defendants  will  be  obliged  to  contend  that  their  contract  could  not 
be  broken  but  by  an  order  under  seal.  [Lord  Campbell,  C.  J. — That 
it  could  not  be  altered  but  under  seal.     Pattbson,  J. — The  argument 

(a)  The  specifloatipn  required  that  the  nnder  side  of  the  ehuir  should  be  "perfectly  flat  mnd 
OTen  on  the  surface." 

(6)  See  M'Clore  o.  lUpley,  to  Bxeh.  Ch.,  5  Kzeb.  140.f 

(e;  Before  Lord  Campbell,  C.  J.,  Pattesou,  Coleridge,  and  Brie,  Ji. 
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» » 

will  apply  only  to  the  dischargiDg.]  The  plaintiffs  had  no  means  of 
obtaining  a  discharge  under  seal.  Discharge  of  the  plaintiffs,  or  refusal 
to  fulfil  their  own  contract,  are,  for  the  present  purpose,  the  same  thing. 
To  say  that  a  seal  was  necessary  to  the  discharge  is  to  extend  the  law 
as  to  the  making  of  contracts  by  a  Company  to  the  breaking  of  them, 
and  to  require  a  formal  contract  for  both.  But,  further,  the  averment 
put  in  issue  here  is  that  the  defendants  «<  refused  to  accept"  the  resi- 
due of  the  chairs,  and  *«  prevented  and  discharged"  plaintiffs  from  sup- 
plying them.  It  is  enough  if  the  refusal  and  ^prevention  be  r4ciQ7 
proved.  They  are  an  act  in  pais,  equivalent  to  a  discharge.  ^ 
Otherwise  the  most  formal  tender  of  the  chairs  would  not  have  entitled 
the  plaintiffs  to  sue,  unless  there  had  been  an  express  discharge  by  the 
Company,  and  that  regularly  accepted  by  the  plaintiffs.  Refusal,  and 
the  continuance  of  it,  were  the  questions  which  went  to  the  jury  in 
Bipley  v.  M'Clure,  4  Exch.  845  ;t  and  it  was  held  that  their  finding 
for  the  plaintiff  entitled  him  to  recover  in  an  action  of  assumpsit  for 
discharging  him  from  delivery  of  a  cargo  and  refusing  to  purchase  it 
according  to  contract.  [Lord  Campbell,  C.  J. — You  say  that  it  is  not 
necessary  here  to  show  that  the  contract  was  varied  or  put  an  end  to : 
that  the  act  of  the  defendants  was  a. flat  breach  of  the  contract,  which 
dispensed  with  your  performance.]  That  is  so.  The  ability  of  the 
plaintiffs,  if  they  had  not  been  prevented,  was  amply  proved.  (The 
plaintiffs'  counsel  commented  upon  the  cases  of  West  v.  Blakeway,  2 
M.  k  0.  729  (E.  C.  L.  R.  vol.  40),  and  Phillpotts  v.  Evans,  5  M.  &  W. 
475,t  cited  in  moving  for  the  rule ;  but  these  are  so  fully  discussed  in 
the  judgment  of  the  Court,  who  took  the  same  view  of  them,  that  a 
farther  notice  of  this  part  of  the  argument  is  unneeessary.)  As  to  the 
specific  act  of  prevention  here,  the  engineer  was  a  person  whose  pro* 
oeeding  might  bind  the  Company,  if  he  had  their  authority ;  and  this 
£act  was  affirmed  by  the  jury..  •  The  Company's  acts  must  be  done 
through  some  individual  agent :  and  the  engineer,  by  refusing  to  certify 
for  the  purpose  of  warranting  payment,  might,  individually,  stop  the 
further  delivery.  [Lord  CampbBll,  C.  J. — The  Company  never  inter- 
fered ;  and  that  seems  to  have  justified  the  jury  in  finding  that  his  act 
was  theirs.]  Glover  v,  London  &  North  Western  Railway  *Com-  p^-  „« 
pany,  5  Exch.  66,t  is  an  authority  for  the  plaintiffs  on  this  point.  ^  « 
Afl  to  damages,  the  learned  J^udge  did  not  dictate  to  the  jury  any  par- 
ticular mode  of  estimating  them,  but  only  laid  down  as  matter  of  law 
that  the  plaintiffs  should  be  put  into  the  same  situation  as  if  the  con- 
tract had  been  fulfilled ;  which  was  correct. 

Macaulay  and  DenucUj  contrd,. — The  plaintiffs,  in  order  to  recover, 
were  bound  to  prove  a  delivery  or  something  equivalent ;  the  equivalent 
relied  upon  was  a  discharge  or  prevention,  which  appear  to  have  been 
treated  at  the  trial  as  the  same  thing.  That  a  mere*  dispensation  by 
parol  would  not  suffice  is  clear  from  West  v.  Blakeway :  and  the  only 
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modes  in  which  the  plaintiffs  could  exonerate  themselves  from  the  con- 
dition precedent  were,  either  a  competent  dispensation  or  an  actual 
prevention  by  the  covenantee.     <<  Discharge/'  in  pleading,  is  taken  to 
mean  a  discharge  legally  operative ;  that  is,  where  the  obligation  is  by 
deed,  a  discbarge  by  deed ;  Brymer  v.  Thames  Haven  Dock  k  Railway 
Company,  2  Exch.  549.t   What  amounts  to  legal  prevention  is  shown  in 
Cpm.  Dig.  Condition^  (L  6).     <<  So  the  performance  of  a  condition  shaP 
be  excused  by  the  obstruction  of  the  obligee :  as  if  a  condition  be  to 
build  an  house ;  and  he,  or  another  by  his  order,  hinders  his  coming  upon 
the  land."     Other  instances  are  then  given ;  and  it  is  added :  (^  Bat  it 
ought  to  be  an  obstruction  which  disables  the  performance."   What  woold 
or  would  not  amount  to  a  disability  appears  by  (M  5)  of  the  same  title. 
*1^*Q1  C^^'*^  Campbell,  C.  J. — The  examples  *there  regard  condi- 
-*  tions  to  enfeoff;  I  think  they  are  not  much  to  the  present  pur- 
pose.]  There  must  be  a  prevention.   [Lord  Campbbll,  C.  J. — Of  what  ? 
CoLERiDQH,  J. — Suppose  a  man  said,  «<  If  you  come  for  such  a  purpose, 
I  will  blow  your  brains  out."     That  would  be  no  physical  prevention. 
Lord  Campbell,  C.  J. — Such  a  threat  might  be  used  ten  days  before 
the  act  was  to  be  done.]     Its  effect  must  be  judged  of  by  a  jury.    In 
West  V.  Blakeway,  2  Man.  k  G.  762  (E.  C.  L.  R.  vol.  40),  Tindal,  C. 
J.,  thought  that,  if  the  plea  had  disclosed  <<  an  act  which  the  lessor  had 
done,  or  which  he  had  compelled  to  be  done,"  it  would  have  been  good 
Bosanquet,  J.,  said :  « I  agree  that  if  the  covenantee  prevent  the  per- 
formance of  the  covenant  by  an  act  of  his  own,  his  right  of  action  for 
the  breach  of  that  covenant  is  destroyed.     But  the  act,  to  constitute 
such  a  defence,  must  be  the  immediate  act  of  the  covenantee."    And 
Coltman,  J.,  said  that  the  fallacy  in  the  defendant's  argument  was  its 
assuming  (<  that  there  was  an  act  done  by  the  lessor  by  which  the  lessee 
was  prevented  from  performing  his  covenant."     Reference  is  there 
made  to  the  Case  of  the  Master  of  St.  Catherine's,(a)  where  the  breach 
of  condition  by  the  lessee  was  caused  by  an  actual  ouster  and  force  on 
the  part  of  the  lessor,  who  afterwards  sought  to  take  advantage  of  the 
condition ;  but  it  clearly  was  considered  that  nothing  short  of  such 
force  would  be  an  excuse.     No  direct  authorities  as  to  prevention  have 
been  found ;  but  it  is  evident  that  there  ought  to  be  a  prevention  in 
fac^  when  the  party  alleging  it  was  ready,  and  did  all  that  lay  in  him, 
to  perform  his  part  of  the  contract.     [Erlb,  J. — There  is  prevention 
by  a  series  of  acts.     Coleridge,  J. — You  would  not  admit  such  a 
waiver  as  was  allowed  in  Ripley  *».  M'Clure,  4  Exch.  346.t    Lord 


♦140]. 


Campbell,  C.  J. — According  to  your  argument,  even  a  notice 


under  the  common  seal  of  the  Company  to  send  no  more  chairs  would 
have  been  insufficient.]  That  would  be  a  discharge,  not  a  prevention ; 
and  the  proper  mode  of  doing  such  act  is  pointed  out  by  the  Companies 

(a)  Cited  in  Franoei'i  Caae,  8  Rep.  01  b. 
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Olaoses  Consolidation  Act,  1845,  8  t  9  Vict,  c.  16.((i)    In  Ripley  v. 

M*Glare,  the  point  of  time  at  which  the  breach  of  contract  took  effect 

was  held  to  be  the  time  when  the  ship  arrived  at  Belfast,  and  the 

cargo  was  to  be  delivered  and  accepted,  no  intermediate  act  remaining 

to  be  done.     A  previous  refusal,  unless  the  evidence  had  shown  that  it 

continued  down  to  that  time,  would  have  been  unimportant.    The  same 

coDcIusion  may  be  drawn  from  Phillpotts  v.  Evans,  5  M.  &  W.  475.t 

[Lord  Campbkll,  C.  J. — According  to  your  view,  if  the  party  who 

contracted  to  purchase  were  to  say,  «<  I  am  insolvent,  and  your  finishing 

the  article  will  be  of  no  use,"  the  vendor  could  not  recover  unless  he 

finished  and  tendered  it.     Erle,  J. — Suppose  the  contract  was  that 

plaintiff  should  send  a  ship  ta  a  certain  port  for  a  cargo,  and  defendant 

should  there  load  one  on  board;  but  defendant  wrote  word  that  he 

could  not  furnish  a  cargo:  must  the  ship  be  sent,  to  return  empty? 

Lord  Campbell,  C.  J. — If  it  were  law,  it  could  not  be  sen8e.(()]    In 

Planch^  V.  Colburn,  8  Bing.  14  (E.  C.  L.  R.  voL  21),  the  defendants 

had  engaged  the- plaintiff  to  vfrite  a  work  for  publication,  but  abandoned 

the  publication  when  the  work  was  partly  completed ;  and  the  Court  of 

^Common  Pleas  held  that  he  might  recover  for  so  much  as  he  r^^A^ 

had  done,  without  having  tendered  the  work.     There  it  must  ^ 

have  been  considered  that  the  contract  was  rescinded,  and  that  the 

plaintiff  might  recover  upon  it  for  so  much  as  he  had  been  allowed  to 

execute :  upon  the  facts  here,  a  rescinding  cannot  bo  assumed,  and  the 

pls^intiffs,  in  order  to  recover,  must  have  carried  out  the  contract. 

[CoLSRiDOB,  J. — Could  the  contract  be  rescinded  without  consent  of 

both  parties  ?  The  judgment  of  Bosanquet,  J.,  in  Planch^  v.  Colburn,(c) 

is  against  your  view.     Erlb,  J. — Ttfe  Court  there  do  not  say  that  the 

contract  was  rescinded.]     {Euwfrey  referred  to  the  observations  on 

this  case  in  Goodman  v.  Pocock,  15  Q.  B.  576,  582  (E.  C.  L.  R.  voL 

69) ;  and  Erls,  J.,  cited  Elderton  v.  Emmens,  6  Com.  B.  in  Exch.  Gh. 

160.(d)) 

The  learned  Judge  in  the  present  case  told  the  jury  to  assume  that 
the  engineer's  acts  were  authorized  by  the  Company ;  but  there  was  no 
evidence  of  their  sanction.  [Colbridqb,  J. — ^Not  by  orders  under  seal ; 
but  there  was  other  conduct  that  showed  it.]  (The  discussion  as  to 
the  evidence,  and  the  words  used  by  the  learned  Judge,  is  on^tted. 
Lord  Campbell,  C.  J.,  said :  It  was  not  a  direction  in  point  of  law ; 
and  I  should  have  advised  the  jury  so  myself.) 

In  considering  what  a  corporation  may  authorize  without  seal,  refer- 
ence must  be  had  to  the  nature  and  objects  of  the  incorporation; 

(a)  See  leeL  02,  et  leq. 

(6)  Cook  V.  JeDoingfl,  7  T.  R.  881,  wu  here  eited;  bat  Lord  CftmpbeU,  C.  J.,  said:  That  hai 
nothing  to  do  with  thie  cue. 

(e)  8  Btng.  14.     See  S.  C,  1  Mo.  k  Scott,  51  (E.  C.  L.  R.  toI.  28). 

(<f)  RoTening  the  jodgment  of  0.  P.  in  Blderton  «.  Emmens,  4  Com.  B.  479  (E.  C.  L.  R.  toL 
M).    Judgment  of  Sxch.  Ch.  aflnnod  ia  Dom.  Proo. ;  Bmmeiif  e.  Eldertop,  4  Ho.  L.  Ca.  624b 


141     CORT  V.  AMBEROATE,  Ac.,  RAILWAY  CO.    T.  T.  1861. 

that  principle  was  acted  npon  in  Beverley  v.  The  Lincoln  Oas  Light  k 
*1421  ^^^^  Company,  6  A.  &  E.  829  (E.  C.  L.  R.  vol.  83),  ♦Mayor  of 
-'  Ludlow  V.  Charlton,  6  M.  &  W.  815,t  and  Paine  v.  Strand  Union, 
8  Q.  B.  326  (E.  C.  L.  R.  vol.  55) ;  and  Ridley  v.  Plymoath  Grinding 
k  Baking  Company,  2  Szch.  711,t  ahowa  how  atrictly  the  Coarts  will 
examine  the  authority  of  individuals  to  bind  a  joint  stock  corporation 
instituted  for  the  purposes  of  a  special  Act  of  Parliament.  [Lord 
Campbbll,  C.  J.^— It  appears  here  that,  according  to  the  course  of  the 
Company's  business,  it  was  left  to  the  engineer  to  manage  the  affairs  in 
question ;  and  that  in  those  they  were  represented  by  him.]  Cox  v» 
The  Midland  Counties  Railway  Company,  8  Exch.  268,t  is  another 
authority  for  the  defendants  on  this  point.  [Lord  Campbell,  C.  J. — 
There  never  was  a  case  reported  which  admitted  of  less  doubt.] 

As  to  the  damages.  Until  the  first  actual  stoppage,  in  January^ 
1848,  the  plaintiffs  might  have  delivered  the  chairs  on  the  days  specified; 
if  any  remained  on  hand  by  reason  of  their  omission  to  do  so,  it  was 
their  own  fault :  and  damages  ought  not  to  have  been  awarded  to  them 
for  loss  of  profit  on  the  whole  amount  finally^  undelivered,  but  only  on 
that  which  they  were  prevented  by  express  prohibition  from  delivering 
on  the  stated  days.  (They  also  contended  that,  on  the  amount  for 
which  damages  might  be  claimed  consistently  with  this  objection,  the 
assessment  was  not  justified  by  the  evidence.)  Our,  adv.  vuU. 

Lord  Campbell,  C.  J.,  on  a  later  day  of  the  term  (June  4th),  deli- 
vered the  judgment  of  the  Court. 

We  are  of  opinion  that  the  verdict  found  for  the  plaintiffs  ought  not 
to  be  disturbed.  As  to  the  supposed  misdirection :  the  learned  Judge 
at  the  trial  did  not  ^direct  the  jury  that  in  point  of  law  the 
engineer  had  authority  to  bind  the  Company,  but  only  left  it  to 
the  jury  to  consider  whether,  in  point  pf  fact,  the  Company  by  their 
mode  of  dealing  had  authorised  and  sanctioned  his  acts.  His  Lordship 
intimated  that  he  thought  the  evidence  was  strong  to  show  that  they 
had  done  so,  but  that  it  was  for  the  jury  to  give  the  evidence  its  due 
weight.     The  objection  of  misdirection  therefore  fails. 

N^xt  we^  have  to  consider  whether  the  plaintiffs  were  entitled  to  a 
verdict  on  the  issue  whether  they  were  ready  and  willing  to  execute  and 
perform  the  said  contract  according  to  the  said  conditions  and  stipula^ 
tions,  in  manner  and  form,  &c. ;  and  on  the  issue  whether  the  defend- 
ants did  refuse  to  accept  or  receive  the  residue  of  the  chairs,  or  prevent 
or  discharge  the  plaintiffs  from  supplying  the  said  residue,  and  from 
the  further  execution  and  performance  of  the  said  contract.  It  is  not 
denied  that,  if  the  defendants  would  have  regularly  accepted  and  paid 
for  the  chairs,  the  plaintiffs  would  have  gone  on  regularly  making  and 
delivering  them  according  to  the  contract :  the  objection  is  that,  al- 
though the  plaintiffs  were  desirous  that  the  contract  should  be  fully 
performed,  yet,  after  receiving  the  notice  that  the  Company  did  not 
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wiBh  to  have  any  more  chairs,  and  would  not  accept  any  more,  they 
oeaaed  to  make  any  more,  insomuch  that  the  residue  which  the  Com* 
pany  are  alleged  to  have  refused  to  accept  never  were  made.  [The  do* 
fendants  contend  that,  as  the  plaintiflfs  did  not  make  and  tender  the 
residue  of  the  chairs,  they  cannot  be  said  to  have  been  ready  and  lull- 
ing to  perform  the  contract;  that  the  defendants  cannot  be  charged 
with  a  breach  of  it;  that,  after  the  notice  from  the  defendants,  whi^ 
in  truth  amounted  to  a  declaration  thiit  *they  had  broken  and  r«^^4 
thenceforward  renounced  the  contract,  the  plaintiffs,  if  they  *- 
wished  to  have  any  redress,  were  bound  to  buy  the  requisite  quantity 
of  the  peculiar  sort  of  iron  suited  for  these  railway  chairs,  to  make  the 
whole  of  them  according  to  the  pattern,  with  the  name  of  the  Company 
upon  them,  and  to  bring  them  to  the  appointed  place?  of  delivery,  and 
tender  them  to  the  defendants,  who,  from  insolvency,  had  abandoned 
the  completion  of  the  line  for  which  the  chairs  were  intended,  desiring 
that  no  more  chairs  might  be  made,  and  declaring,  in  effect,  that  no 
more  should  be  accepted  or  paid  for.  We  are  of  opinion,  however,  that 
the  jury  were  fully  justified  upon  the  evidence  in  finding  that  the  plain- 
tiffs  were  ready  and  willing  to  perform  the  contract,  although  they 
never  made  and  tendered  the  residue  of  the.  chairs.  In  common  sense 
the  meaning  of  such  an  averment  of  readiness  and  mllingnese  must  be 
that  the  non-completion  of  the  contract  was  not  the  fault  of  the  plain- 
tifi,  and  that  they  were  disposed  and  able  to  complete  it  if  it  had  not 
been  renounced  by  the  defendants.  What  more  can  reasonably  be  re- 
quired by  the  parties  for  whom  the  goods  are  to  be  manufactured  ?  If, 
having  accepted  a  part,  they  are  unable  to  pay  for  the  residue,  and  have 
resolved  not  to  accept  them,  no  benefit  can  accrue  to  them  from  a  use- 
less waste  of  materials  and  labour,  which  might  possibly  enhance  the 
amount  of  damages  to  be  awarded  against  them. 

Upon  the  last  issue,  was  there  not  evidence  that  the  defendants 
refused  to  accept  the  residue  of  the  chairs  ?  If  they  had  said,  <«  Make 
no  more  for  us,  for  we  will  have  nothing  to  do  with  them,"  was  not  that 
refusing  to. accept  or  receive  them  according  to  the  contract?  But  the 
learned  counsel  for  the  ^defendants  laid  peculiar  stress  upon  the  r^Mkr 
words  <«nor  did  they  prevent  or  discharge  the  plaintiffs  from  ^ 
supplying  the  said  residue"  of  the  chairs  <<  and  from  the  further  execu- 
tion and  performance  of  the  said  contract."  We  consider  the  material 
part  of  the  allegation  which  the  last  plea  traverses  to  be,  that  the  de- 
fendants refused  to  receive  the  residue  of  the  chairs.  But,  assuming 
that  the  whole  must  be  proved,  we  think  there  is  evidence  to  show  that 
the  defendants  did  prevent  and  discharge  the  plaintifis  from  supplying 
the  residue  of  the  chairs,  and  from  the  further  execution  of  the  con- 
tract. It  is  contended  that  **  prevent'*  here  must  mean  an  obetruetian 
igf  pkjfeieal  faree ;  and,  in  answer  to  a  question  from  the  Court,  we 
were  told  it  would  not  be  a  preventing  of  the  delivery  of  goods  if  the 
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purchaser  were  to  write,  in  a  letter  to  the  person  who  onght  to  snpplj 
them,  <(  Should  you  come  to  my  honse  to  deliver  them,  I  will  hlow  your 
brains  out."  But  may  I  not  reasonably  say  that  I  was  prevented  from 
completing  a  contract  by  being  desired  not  to  complete  it  ?  Are  there 
no* means  of  preventing  an  act  from  being  done,  except  physical  force' 
or  brute  violence  7  Again,  we  are  told  there  can  be  no  <<  discharge*  by 
Incorporation  unless  by  deed  under  the  corporate  seal.  Of  a  discharge 
iu  one  sense  of  the  word  this  is  true.  A  discharge  is  sometimes  used 
as  equivalent  to  a  releascy  which  must  be  under  seal ;  Brymer  v.  Thames 
Haven  Dock  h  Railway  Company,  2  Exch.  549.t  But  we  conceive 
that,  in  the  allegation  traversed  by  the  last  plea,  discharge  only  means, 
*lif)l  ^^^^  preventy  that  the  act  of  the  defendants  was  the  cause  *of  the 

-*  residue  of  the  chairs  not  being  delivered,  and  of  the  contract  not 
being  further  executed  or  performed.  Taking  the  language  employed 
in  its  natural  and  reasonable  sense,  there  was  abundant  evidence  to 
support  the  finding  of  the  last  issue  for  the  plaintiffs. 

It  is  averred,  however,  that  there  are  express  authorities  to  show 
that  there  could  he  no  readiness  and  willingness  to  perform  the  con- 
tract unless  all  the  chairs  were  finished  and  tendered ;  that  to  present 
must  be  by  positive  physical  obstruction,  and  that  there  can  be  no  c7£»- 
charging  unless  by  instrument  under  seal.  The  first  case  relied  upon 
was  West  v.  Blakeway,  2  Man,  &;  6.  729  (E.  C.  L.  R.  vol.  40),  in  which, 
an  action  being  brought  by  lessor  against  lessee  on  a  covenant  to  yield 
up  at  the  expiration  of  the  term  all  erections  and  improvements  set  up 
or  made  during  the  term,  assigning  for  breach  the  removal  of  the  sashes 
and  framework  of  a  greenhouse  erected  during  the  term,  it  was  held  to 
be  a  bad  plea  that  there  was  a  subsequent  parol  agreement  between  the 
parties  that  if  the  lessee  would  erect  a  greenhouse  he  should  be  at 
liberty  to  pull  it  down  and  remove  it.  But  this  merely  illustrates  the 
well  known  rule  that  a  covenant  under  seal  cannot  be  varied  by  parol : 
Unumquodque  ligamen  dissolvitur  eodem  ligamine  quo  ligatur.  It  has 
no  application  to*  a  case  where  the  covenantor  is  prevented  from  per- 
forming the  covenant  by  the  covenantee.  In  1  Roll.  Ab.  458,  and  in 
Slprin.  Abr.  242,  8,  tit.  Condition  (M.  c),  will  be  found  various  in- 
stances of  a  covenant  being  discharged  without  deed  by  the  act  of  the 
covenantee. 

The  next  case  relied  on  by  the  defendants'  counsel  was  Phillpotts  v. 
^^  ..^  Evans,  5  M.  &  W.  475. f     That  was  an  action  of  ^assumpsit  for 

-*  not  accepting  a  quantity  of  wheat  sold  early  in  January,  1839, 
by  the  plaintiffs  at  Gloucester,  « to  be  delivered  at  Birmingham  as  soon 
as  vessels  could  be  obtained  for  the  carriage  thereof.''  On  the  26th  of 
January  the  defendant  gave  notice  to  the  plaintiffs  that  he  would  not 
accept  the  wheat  if  it  were  delivered.  It  was  then  on  its  way  by  canal 
to  Birmingham ;  and,  on  its  arrival  there,  the  defendant  was  required 
to  accept  ity  but  he  refused  to  do  so.     The  only  question  at  the  trial 
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was  as  to  the  time  with  respect  to  which  the  damages  were  to  be  calcu- 
lated. The  market  having  continued  to  fall  from  the  day  of  the  con* 
tract  till  the  bringing  of  the  action,  the  defendant  sought  to  take  ad- 
vantage of  his  own  wrong,  and  to  calculate  the  damages  according  to 
the  price  in  the  market  on  the  26th  January  when  he  gave  notice  that 
he  intended  to  break  the  bargain ;  but  it  was  very  properly  held  that 
the  plaintiffs  were  entitled  to  damages  according  to  the  market  price 
when  the  wheat  was  tendered  to  the  defendant  for  acceptance.  The 
Court  cannot  be  considered  as  having  decided  that,  if  the  notice  had 
been  "received  by  the  plaintiffs  before  the  wheat  was  sent  off  from 
Gloucester,  the  plaintiffs  might  not  at  their  pleasure  have  treated  it  as 
a  breach  of  the  contract  and  commenced  an  action  against  the  defend- 
ant for  not  accepting  it,  without  tendering  it  to  him  at  Birmingham. 

The  most  recent  case  cited  by  the  defendants'  counsel  was  Ripley  v. 
M'Clure,  4  Exch.  S45.t  This  case  is  very  complicated  in  its  circum^ 
stances ;  but  the  second  point  decided  in  it  is  the  only  one  applicable 
to  the  question  which  we  have  to  consider.  There  being  an  executory 
contract,  ^whereby  the  plaintiff  agreed  to  sell  and  the  defendant  r4ti4o 
to  buy,  on  arrival,  certain  goods,  to  be  delivered  at  Belfast  at  a  ^ 
certain  price,  payable  on  delivery,  it  was  held  that  a  refusal  by  the 
defendant  before  the  arrival  of  the  cargo  to  perform  the  contract  was 
not  of  itself  necessarily  a  breach  of  it,  but  that  such  refusal,  unretracted 
down  to  and  inclusive  of  the  time  when  the  defendant  was  bound  to 
receive  the  cargo,  was  evidence  of  a  continuing  refusal  and  a  waiver  of 
the  condition  precedent  of  delivery,  so  as  to  render  the  defendant  liable 
for  the  breach  of  contract.  But,  in  the  case  at  bar,  the  refusal  never 
was  retracted ;  and  therefore  there  was  a  continuing  breach  down  to  the 
time  when  this  action  was  commenced. 

Upon  the  whole,  we  think  we  are  justified)  on  principle  and  without 
trenching  on  any  former  decision,  in  holding  that,  when  there  is  an 
executory  contract  for  the  manufacturing  and  supply  of  goods  from 
time  to  time,  to  be  paid  for  after  delivery,  if  the  purchaser,  having 
accepted  and  paid  for  a  portion  of  the  goods  contracted  for,  gives  notice 
to  the  vendor  not  to  manufacture  any  more  as  he  has  no  occasion  ^r 
them  and  will  not  accept  or  pay  for  them,  the  vendor  having  been 
desirous  and  able  to  complete  the  contract,  he  may,  without  manufactur- 
ing and  tendering  the  rest  of  the  goods,  maintain  an  action  against  the 
purchaser  for  breach  of  contract ;  and  that  he  is  entitled  to  a  verdict  on 
pleas  traversing  allegations  that  he  was  ready  and  willing  to  perform 
the  contract,  that  the  defendant  refused  to  accept  the  residue  of  the 
goods,  and  that  he  prevented  and  discharged  the  plaintiff  from  manu-^ 
fiacturing  and  delivering  them. 

We  are  likewise  of  opinion  that,  in  this  case,  the  damages  are  not 
excessive,  as  the  jury  were  justified  *in  taking  into  their  calcula-  r^c^i  ^g 
tioQ  all  the  chairs  which  remained  to  be  deli^ered|  and  which  the  ^ 
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defendants  refused  to  accept.  They  were  all  included  in  the  declara. 
tion  and  in  the  issues  joined :  the  time  mentioned  in  the  proposal  for 
the  delivery  of  some  of  them  had  arrived  before  the  notice  was  given; 
but  the  time  of  delivery  was  not  of  the  essence  of  the  contract ;  and  the 
obligation  was  still  incumbent  upon  the  defendants  to  accept  the  whole 
of  the  residue. 

The  rule  must  therefore  be  discharged.  Rule  discharged.(a) 

(a)  S«e  Hoohater  v.  Do  la  Toar,  2  S.  A  B.  678  (B.  C.  L.  R.  toI  75). 

As  to  the  effect  of  prevention  gene-  311 ;  Risinger  v,  Cheney,  2  Oilman, 

rally  in  exercising  performance  or  ten-  84;  Little  v,  Mercer^  9  Missonriy  218; 

der,  see  Costigan  v.  Mohawk  Railroad  Grove  v.  Donaldson,  15  Penn.  State 

Company,  2  Denio,  609;   Howard  v.  Rep.   128;   Kugler  v.   Wiseman,   20 

Wilmington  Railroad  Company,  1  Gill,  Ohio,  361. 


The  QUEEN  v.  The  Guardians  of  the  Poor  of  ST.  MARTINS  IN 
THE  FIELDS.     May  29. 

Qao  warranto  lies  for  an  offloe,  thoagh  not  immediately  derived  from  the  Crown,  if  it  be  lo  medi* 
ately  (as  where  CommiBStoners  are  empowered  by  Act  of  parliament  to  direct  that  such  offiee 
be  created) ;  if  it  be  an  independent  sabetantive  office ;  and  if  it  be  of  a  public  nature. 

In  a  parish  governed,  as  to  the  Poor  law,  by  Guardians  appointed  under  order  of  the  I^or  Lav 
Commissioners,  information  in  the  nature  of  qno  warranto  lies  for  the  office  of  Clerk  to  each 
Gnardians,  elected  by  the  Guardians  under  an  order  of  the  Commissioners,  pursuant  to  staL  4  A 
5  W.  4,  c.  76,  s.  46,  prescribing  the  duties  ;  the  tenure  being  for  life  and  during  sanity,  or  untii 
resignation,  or  removal  by  the  Commissioners :  and  the  duties  being :  1.  To  attend  all  moei> 
ings  of  the  Board  of  Guardians  and  to  lieep  their  minutes :  2.  To  lieep,  check,  and  examine  all 
accounts,  and  other  documents  relating  to  the  business  of  the  Guardians,  and  product  them  tn 

•  the  auditor.  3.  To  peruse  and  conduct  the  correspondence  of  the  Guardians,  and  preserve  tk« 
tame,  and  all  orders  of  the  Commissioners,  and  make  all  neeessary  copies  of  letters,  Ac.  4.  To 
prepare  all  written  contracts  and  agreements  to  be  entered  into  with  the  Guardians,  and  bonds, 
Ac,  to  be  given  by  parish  officers,  and  to  see  them  duly  executed.  5.  To  summon  extraordU 
nary  meeiings  on  requisition,  and  to  issue  all  notices  to  the  Guardians.  6.  To  countersign  all 
legal  orders  of  the  Guardians  on  overseers  for  payment  of  money,  and  all  legal  orders  of  tlio 
Guardians  upon  the  treasurer.  7.  To  ascertain  and  enter  the  balance  of  account  with  tb« 
treasurer  in  the  minute  book  before  every  ordinary  meeting.  8.  To  lay  the  non-settled  and 
gpion-rosident  poor  accounts  quarterly  before  the  Guardians,  and  to  take  their  directions  as  to 
settlement  of  accounts  with  other  parishes  or  unions.  9.  To  transmit  periodical  statements  oC 
relief  had  by  non-settled  poor  to  the  parishes  or  unions  on  account  of  which  it  was  given.  10 
To  communicate  to  the  persons  engaged  in  the  relief  of  the  poor  within  the  parish  all  orders 
and  directions  of  the  Commisfioners  or  Guardians,  give  instructions  for  the  prompt  and  correoi 
execution  of  such  orders,  and  report  defaults.  11.  To  conduct  all  applications  by  the  Guar- 
dians to  justices  in  special,  petty  or  general  sessions,  and,  if  an  attorney,  execute  the  legal 
business  of  the  parish  or  Guardians,  with  certain  exceptions,  making  no  charge  except  for 
disbursements.  12.  To  prepare  and  transmit  all  reports,  answers,  or  returns,  required  by  tlio 
Commissioners,  to  questions  relative  to  the  administration  of  the  Poor  law  in  the  parish.  lA 
f  To  conduct  duly  and  impartially,  and  in  strict  conformity  with  the  regulations  in  force  at  tbo 
time,  the  annuiii  or  any  other  election  of  Guardians.  14.  To  observe  and  execute  all  lawfvl 
orders  and  directions  of  the  Guardians  applicable  to  the  offiee. 

A  BULB  nisi  was  obtained  last  term  for  a  mandamus  calling  upon  the 
aboYd  named  Guardians  ii  elect  a  Clerk* 
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*It  appeared,  on  aflSdavit  in  support  of  the  rale,  that  the  r^^^rn 

administration  of  the  Poor  laws  in  St.  Martin's  parish,  and  the  ^ 

gOTernment  of  the  workhouse,  were  placed  in  the  hands  of  twenty-four 

Oaardians  by  an  order  of  the  Poor  Law  Commissioners,  under  stat.  4 

ft  5  W.  4,  c.  76,  dated  29th  April,  1835.     And  that  the  Commissioners, 

by  a  subsequent  order  (30th  May,  1835),  directed  that  the  Guardians 

should  appoint  a  fit  and  proper  person  to  be  Clerk  to  the  Board  of 

Guardians ;  also  a  treasurer  and  a  relieving  oflBcer ;  and  that,  when  any 

person  so  appointed  should  die  or  resign  or  be  removed,  the  Board  of 

Guardians  should,  as  soon  afterwards  as  conveniently  might  be,  proceed 

in  like  manner  to  a  new  appointment ;  and  that  the  salaries  of  sucli 

Clerk,  treasurer,  or  relieving  oflScers  should  be  submitted  to  the  Com* 

missioners  from  time  to  time  for  their  approval.     By  the  same  order  it 

was  directed  that  such  Clerk  should  (amongst  other  things)  observe  and 

fulfil  all  lawful  orders  and  directions  of  the  Board  of  Guardians,  and 

likewise  the  rules,  orders,  and  regulations  of  the  Commissioners.     A 

Clerk  was  accordingly  elected  (June,  1885) ;  and  his  salary  was  fixed  at 

200{.  a  year.     In  a  report,  presented  to  the  Board,  May  23d,  1836,  and 

adopted,  his  duties  were  described  as  follows.     ««The  duties  of  this 

office  shall  be  those  laid  down  by  the  Poor  Law  Commissioners :  also  to 

assist  the  churchwardens  and  overseers  in  their  duties :  his  attendance 

at  the  workhouse  shall  be  from,"  &c.  (fixing  hours) :  the  salary  of  2002. 

per  annum,  attached  *to  this  office,  to  include  all  law  charges  r^n^i-^ 

except  money  out  of  pocket.    The  Commissioners  (in  July,  1836)  ^ 

approved  of  the  report,  «« and  of  the  direction  that  the  Clerk  should 

assist  the  churchwardens  and  overseers  in  their  duties,  so  far  as  those 

duties  related  to  matters  connected  with  Poor  Law  administration." 

The  Commissioners,  by  a  further  order,  of  December  8th,  1847, 
addressed  to  the  Guardians  of  St.  Martin's  and  seventeen  other  parishes, 
directed  (Article  154)  that  the  officers  appointed  to  or  holding  certain 
offices  enumerated  in  the  order,(a)  including  that  of  Clerk,  should 
respectively  perform  such  duties  as  might  be  required  of  them  by  the 
rules  and  regulations  of  the<]!ommi88ionei*s  in  force  at  the  time,  together 
with  all  such  other  duties,  conformable  with  the  nature  of  their  respecli 
ive  offices,  as  the  Guardians  might  lawfully  require  them  to  perform. 
Also  (by  Art.  186),  that  <«  Every  officer  appointed  to  or  holding  any 
office  under  this  order,  other  iHiti  a  medical  officer,  shall  continue  to 
hold  the  same  until  he  die,  or  rc.-igii,  or  be  removed  by  the  Commission- 
ers, or  be  proved  to  their  satisfaction  to  be  insane*"  And  (by  Art.  201) 
that 

««The  following  shall  be  the  duties  of  the  clerk : 

No.  1.  To  attend  all  meetings  of  the  Board  of  Guardians,  and  to 

(a)  Tbey  were  m  follows :  Clerk  to  the  GaardiAot,  Treuarer  of  the  parifh,  CbapUin,  Medieal 
fur  the  vorkboase,  District  medical  ofleer.  Muter  of  the  Workhonee,  Matron  of  the  Work- 
Schoolmaster,  Schoolmietreie,  Porter,  Nurse,  RelieTing  offleer,  Superinteodent  of  out-door 
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keep  punctually  minutes  of  the  proceedings  at  every  meeting ;  to  enter 
the  said  minutes  in  a  book,  and  to  submit  the  same  so  entered  to  the 
*1  cQi  presiding  chairman  at  the  succeeding  ^meeting  for  his  signature. 

'^-'  No.  2.  To  keep,  check,  and  examine  all  accounts,  books  of 
accounts,  minutes,  books,  and  other  documents,  as  required  of  him  by 
the  regulations  of  the  Commissioners,  or  relating  to  the  business  of  the 
Guardians ;  and  from  time  to  time  to  produce  all  such  books  and  docu- 
ments, together  with  the  necessary  vouchers,  and  the  bonds  of  any 
officers,  with  any  certificates  relating  thereto  which  may  be  in  his  cos- 
tody,  to  the  auditor  of  the  parish,  at  the  place  of  audit  and  at  the  time 
and  in  such  manner  as  may  be  required  by  the  regulations  of  the  Com- 
missioners. No.  S.  To  peruse  and  conduct  the  correspondence  of  the 
Guardians  according  to  their  directions,  and  to  preserve  the  same,  u 
well  as  all  orders  of  the  Commissioners,  and  letters  received,  together 
with  copies  of  all  letters  sent,  and  all  letters,  books,  papers,  and  doca- 
ment^  belonging  to  the  parish,  or  intrusted  to  him  by  the  Guardians, 
and  to  make  all  necessary  copies  thereof.  No.  4.  To  prepare  all  written 
contracts  and  agreements  to  be  entered  into  by  any  parties  with  the 
Guardians,  and  to  see  that  the  same  are  duly  executed ;  and  to  prepare 
all  bonds  and  other  securities  to  be  given  by  any  of  the  officers  of  the 
parish,  and  to  see  that  the  same  are  duly  executed  by  such  officers  and 
their  sureties.  No.  5.  To  receive  all  requisitions  of  Guardians  for 
extraordinary  meetings,  and  to  summon  such  meetings  accordingly; 
and  to  make,  sign,  and  send  all  notices  required  to  be  giveii  to  the 
Guardians  by  this  or  any  other  order  of  the  Commissioners.  No.  6. 
To  countersign  all  orders  legally  made  by  the  Guardians  en  overseers 
for  the  payment  of  money,  and  all  orders  legally  drawn  by  the  Guar- 
dians upon  the  treasurer.  No.  7.  To  ascertain,  before  every  ordinary 
^^  -o-i  meeting  of  the  Board,  *the  balance  due  to  or  from  the  parish  in 

-*  account  with  the  treasurer,  and  to  enter  the  same  in  a  minute 
book.  No.  8.  At  the  first  meeting  of  the  Guardians  in  each  quarter, 
to  lay  before  the  Guardians,  or  some  committee  appointed  by  them,  the 
non-settled  Poor  account,  and  the  non-resident  Poor  account,  posted  in 
Ilis  ledger  to  the  end  of  the  preceding  quarter,  and  to  take  the  directions 
of  the  Guardians  respecting  the  remittance  of  checks  or  post-office 
orders  to  the  Guardians  of  any  anion,  or  other  parish,  or  the  trans- 
mission of  accounts  due  from  unions  or  other  parishes,  and  requests  for 
payments.  No.  9.  Within  fourteen  days  from  the  close  of  each  quarter^ 
to  transmit  by  post  all  accounts  of  relief  administered  in  the  course  of 
the  preceding  quarter  to  non-settled  poor  to  the  Guardians  of  the  anions 
and  other  parishes  on  account  of  which  such  relief  was  given ;  and  to 
state  in  every  account  so  transmitted  the^names  and  classes  of  the  seve- 
ral paupers  to  whom  the  relief  in  question  has  been  administered.  No. 
10.  To  communicate  to  the  several  officers  and  persons,  engaged  in  the 
administration  of  relief  within  the  parish,  all  orders  and  directions  of 
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the  Commissioners,  or  of  the  Oaardians,  and,  so  far  as  may  be,  to  giTe 
the  instructions  requisite  for  the  prompt  and  correct  execution  of  all 
such  orders  and  directions,  and  to  report  to  the  Guardians  any  neglect 
or  failare  therein  which  may  come  to  his  knowledge.     No.  11.  To  con- 
duct all  applications  by  or  on  behalf  of  the  Guardians  to  any  justice  or 
jastices  at  their  special,  petty,  or  general  sessions,  and,  if  he  be  an 
attorney  or  solicitor,  to  perform  and  execute  all  legal  business  connected 
with  the  parish,  or  in  which  the  Guardians  shall  be  engaged,  except 
prosecutiona  at  the  ♦assizes,  actions  at  law,  suits  in  equity,  or 
parliamentary  busings,  without  charge  for  anything  beyond  dis- 
bursements.   No.  12.  To  prepare  and  transmit  all  reports,  answera,  ot 
returns,  as  to  any  question  or  matter  connected  with  or  relating  to  the 
administration  of  the  laws  for  the  relief  of  the  poor  in  the  parish,  or 
to  any  other  business  of  the  parish,  which  are  required  by  the  regula- 
.  tions  of  the  Commissioners,  or  which  the  Commissioners,  or  any  Assist- 
ant commissioner,  may  lawfully  require  from  him.   No.  18.  To  conduct 
duly  and  impartially,  and  in  strict  conformity  with  the  regulations  in 
force  at  the  time,  the  annual  or  any  other  election  of  Guardians.     No. 
14.  To  observe  and  execute  all  lawful  orders  and  directions  of  the 
Guardians  applicable  to  his  office." 

On  February  24th,  1851,  the  Clerk  to  the  Guardians  having  resigned, 
a  meeting  of  the  Board  was  held,  at  which  Charles  Robertson  Griffiths 
was  elected  Clerk,  the  offices  of  Clerk  and  assistant  having  been  con- 
solidated by  resolution  of  the  Board  on  a  former  day.  The  election 
was  approved  by  the  Poor  Law  Commissioners.  Some  of  the  Guar- 
dians, however,  objected  'that  the  resolution  to  consolidate  had  been 
irregularly  passed ;  that  Griffiths  was  not  qualified  for  the  office ;  and 
that  the  vote  was  not  taken  according  to  law :  and  on  these  grounds 
the  election  was  impeached,  and  application  made  for  a  mandamus. 

Sir  F.  KeUy  and  Pcuhley  now  showed  cause. — [Lord  Campbell,  C. 
J. — ^An'answer  to  this  motion  seems  to  be  that,  according  to  Darley  v. 
The  Queen,  12  CI.  k  Fin.  620,  a  Quo  Warranto  information  would  lie 
for  the  office.]  The  *House  of  Lords  there  consulted  the  r^^-it^ 
Judges ;  and  they  were  unanimously  of  opinion  that  a  Quo  war-  '- 
ranto  information  lies  «<for  usurping  any  office,  whether  created  by 
charter  alone,  or  by  the  Crown,  with  the  consent  of  Parliament,  pro- 
vided the  office  be  of  a  public  nature,  and  a  substantive  office,  not 
merely  the  function  or  employment  of  a  deputy  or  servant  held  at  the 
will  and  pleasure  of  others. "(a)  And. the  House  held  that  such  in- 
formation lay  for  the  office  of  Treasurer  of  the  county  of  the  City  of 
Dublin.  The  office  here  in  question  emanates  from  the  Crown,  not 
immediately,  but  through  the  Commissioners,  acting  under  stat.  4  &  5 
W.  4,  c.  76,  8.  46.  [Lord  Campbell,  C.  J.-^What  is  done  by  the 
donee  of  the  power  is  supposed  to  be  done  by  the  donor.]    The  office 

(a)  12  CL  a  Fin.  Ml,  2. 
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is  of  a  public  natare,  as  appears  by  the  enumeration  of  duties  imposed 
by  the  Commissioners,  whose  order  in  this  respect  is  equiraleDt  to  an 
express  provision  in  the  statute ;  and  it  is  a  substantive  offiev.  [Lord 
Campbell,  C.  J. — What  is  the  tenure  ?]  It  is  held  during  life,  and 
sanity,  or  until  resignation  or  removal  by  the  Commissioners.  [Lord 
Campbell,  C.  J. — They  may  remove  him  at  any  tjme ;  but  the  appoint- 
ment is  equivalent  to  an  appointment  quamdiu  se  bene  gesserit.]  In 
Darley  v.  The  Queen,  12  CI.  k  Fin.  542,  the  Judges,  when  inqairing 
whether  the  office  was  public,  noticed  its  functions  as  to  the  assess- 
ment, receipt,  and  appropriation  of  moneys  on  th^ublic  account.  The 
Clerk  here  has  similiar  functions  as  to  pecuniary  matters.  If  he  niia- 
applied  moneys,  he  would  be  responsible  as  a  public  servant.  His 
functions  are  recognised  by  stats.  5  &  6  Vict.  c.  57,  s.  17,  and  7  ft  8 
*1W}  ^^^^'  ^'  ^^^»  ^-  ^^*     ^'^  ^admission,  on  the  subject  of  relief  to 

-"  a  pauper,  if  not  rebutted,  binds  a  parish  in  the  Union ;  Begins 
V.  Wigan,  14  Q.  B.  287  (E.  C.  L.  R.  vol.  68).  [Pattbson,  J.— In  Rex 
9.  Hall,  1  B.  &  C.  123,  237  (E.  C.  L.  R.  vol.  8),  which  related  to  the 
office  of  Register  and  Clerk  of  the  Court  of  Requests  at  Bristol,  no 
question  seems  to  have  been  raised  as  to  the  remedy  by  Quo  warranto 
until  the  taxation  of  costs,  when  the  defendant  was  held  not  entitled 
to  them  under  stat.  9  Ann.  c.  20,  s.  5.]  There  have  been  conflicting 
decisions  as  to  the  remedy  in  cases  of  this  kind :  in  a  case  cited  in  Bex 
V.  Beedle,  3  A.  &  £.  467,  476  (E.  C.  L.  R.  vol.  30),  a  Quo  warranto 
appears  to  have  been  granted  for  the  office  of  guardian  of  the  poor ; 
and  in  the  principal  case  that  authority  was  acted  upon.  It  was  over- 
ruled in  the  subsequent  case.  Be  Aston  Union,  6  A.  k  £.  784  (E.  C. 
L.  R.  vol.  33),  but  must  be  considered  as  re-established  by  Darley  v. 
The  Queen,  12  CI.  k  Fin.  520.  [Goleridob,  J.— If  Quo  warranto 
does  not  lie  for  the  office  of  Guardian  it  may  yet  lie  for  that  of 
Clerk.] 

Sir  F.  Theiiger  and  BramweJl,  contri,  were  then  called  upon  by  the 
Court  as  to  this  point. — If  the  Court  does  not  clearly  see  that  this  is 
an  office  for  which  Quo  warranto  lies,  a  mandamus  ought  to  be  granted; 
Rex  V.  The  Rector,  &c.,  of  Birmingham,  7  A.  &  E.  254  (E.  C.  L.  B. 
Tol.  34).  [Pattbson,  J.— "There  we  proceeded  on  the  ground  that  there 
was  no  other  remedy,  taking  it  for  granted  that  Quo  warranto  did  not 
lie  for  the  office  of  Churchwarden.]  It  is  assumed  here  that  the  office 
is  a  public  one,  emanating  from  the  Crown,  because  created  under  an 
Act  of  Parliament.  But  stat.  4  &  5  W.  4,  c.  76,  s.  46,  only  enables  the 
Commissioners  <<  as  and  when  they  shall  see  fit"  to  direct  the  overseers 
*1  ^71  *^^  Guardians  <«  to  appoint  such  paid  officers"  «« as  the  said  Com- 

^  missioners  shall  think  necessary,"  for  carrying  the  Act  into  exe- 
ontion.  That  is  not  a  direct  creation  of  the  office.  No  such  oflice  as 
that  of  Clerk  to  the  Guardians  might  ever  have  been  created.  And, 
if  the  argument  could  prevail,  Quo  warranto  would  lie  for  every  office 
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with  pay  which  the  GuardiatiB  might  institute  under  order  of  the  Com 
missioners :  for  example,  that  of  Master  of  the  workhouse,  which  in 
fact  is  one  of  those  mentioned  in  the  order  of  1847.     [Patteson,  J. — 
Have  you  authority  for  saying  that  Quo  warranto  would  not  lie  for 
that  office?]     It  is  not  of  a  public  nature;  nor  is  that  of  Clerk.     If 
this  were  within  the  rule  laid  down  in  Darley  v.  The  Queen,  12  Gl.  & 
Fin.  520,  the  offices  of  nurse  and  matron  would  be  so.     [Lord  Gamp- 
bell,  C.  J. — It  may  be  said  that  the  duties  of  such  offices  are  menial, 
and  not  public.     The  office  in  question  is  very  different  in  its  functions. 
It  is  more  like  that  •f  a  treasurer.]     The  Glerk  is  but  servant  to  the 
Gnardians  in  respect  of  a  particular  class  of  duties'.    As  to  the  employ- 
ment being  public,  a  parish  is  not  in  all  its  transactions  a  public  body, 
as  appears  from  Rex  v.  Edmonton,  1  M.  &  Rob.  24.     The  functions  of 
the  Guardians  themselves  are  as  public  and  important  as  those  of  their 
Clerk ;  yet  Quo  warranto  does  not  lie  for  the  office  of  Guardian ;  Re 
Aston  Union,  Rex  v.  Ramsden,  3  A.  &  E.  456  (E.  G.  L.  R.  vol.  30). 
[CoLBRiDQE,  J. — The  Guardians  are  elected  by  the  rate-payers.     Pat- 
teson, J. — It  is  suggested  by  Tindal,  G.  J.,  in  Darley  v.  The  Queen, 
that  in  the  cased  of  overseers,  and  in  others  analogous  to  them,  Quo 
warranto  may  have  been  deemed  not  to  lie  because  the  offices  were  tem- 
porary ;  but  I  can  say  that  this  *was  not  our  ground  of  decision 
in  the  cases  last  cited.    The  office  of  a  Mayor  is  temporary.    It 
certainly  was  my  opinion,  and  that  of  Lord  Tenterden  and  Mr.  Justice 
Taanton,  and  we  uniformly  acted  upon  it,  that  Quo  warranto  was  not 
the  remedy  unless  there  were  an  usurpation  actually  upon  the  Grown. 
That,  however,  seems  overruled  by  Darley  v.  The  Queen.]     It  is  now 
decided  that  the  remedy  extends  to  offices  of  a  public  nature.     [Lotd 
Campbell,  C.  J. — Unfortunately  the  line  of  demarcation  there  is  more 
doubtful.]     It  is  very  difficult  to  define  what  is  an  office  of  a  pnblie 
nature.    [Lord  Campbell,  G.  J. — Whether  it  was  on  behalf  of  one 
parish  or  several  united,  would  not,  I  should  think,  make  any  differ- 
ence.]   The  office  may  be  deemed  public  if  connected  with  the  adminis- 
tration of  justice.     [Patteson,  J. — That  might  be  a  ground  of  dia- 
tinction  in  Rex  v.  Hall,  1  B.  &  G.  128,  237  (E.  C.  L.  R.  vol.  8).]    The 
same  remark  may  apply  to  some  offices  in  the  new  County  Courts. 
Quo  warranto  does  not  lie  for  the  office  of  churchwarden ;  Rex  v.  Daw 
beny,  2  Stra.  1196;  (a)  nor  for  that  of  Glerk  to  Commissioners  of  land 
tax ;  Rex  v,  Thatcher,  1  Dowl.  k  R.  426 ;  though  they  are  appointed 
under  a  stat  .  ?,  and  their  clerk  has  public  duties.     [Coleridge,  J., 
mentioned  Ilex  v.  Badcock,  6  East,  359.(6)]    It  is  clear  from  Darley  n. 
The  Queen,  that  an  office,  to  be  the  subject  of  Quo  warranto,  must  be 

(a)  8.  C,  mora  fuUj*  1  Bott  P.  L.  347,  pi.  358,  6th  ed.,  where  it  ie  said :  '<  Bat  Uie  Coart 
deoied  die  motion"  (for  Qoo  warranto)  **  a  ehurchwarden  not  being  mieh  a  pabUe  officer  againal 
«ko«  an  information  would  lie ;  for  it  was  no  nsarpa^ion  npon  the  Crown,  and  thej  might  m 
««ll  apply  foi  an  information  againet  a  eonetablo^or  overseer." 

(^)  Cited  in  Bex  «.  The  Corporation  of  Bedford  LereL 
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of  a  Bubstantiye  and  independoDt  character :  here,  if  do  clerk  were 
*1  ^Q1  ^PP^^^^^^'  ^^^  Sanctions  of  that  office  must  be  performed  b; 
^  the  Guardians  themselves.  He  is  only  their  assistant.  [Lord 
Campbell,  C.  J. — Does  not  he  countersign  documents  7]  If  there  be 
such  an  officer  appointed,  he  does.  The  officers  mentioned  in  the  order 
of  December,  1847,  need  not  all  separately  exist :  two  offices  may  be 
consolidated.  The  duties  of  the  Clerk  are  different  according  as  be  is 
or  is  not  an  attorney.  In  Darley  v.  Tie  Queen  the  office  was  substan- 
tive and  independent ;  here  it  is  neither.  If  this  question  be  a  doubtful 
one,  it  may  be  fitly  argued  on  demurrer  to  a  return. 

Lord  Campbell,  C.  J. — This  rule  must  be  discharged,  because  man- 
damus is  not  the  proper  course  of  proceeding.     A  person,  other  than 
the  prosecutor,  has  been  elected ;  the  office  is  full ;  therefore,  accord- 
ing to  the  established  and  convenient  rule,  if  Quo  warranto  lies,  the 
proceeding  ought  to  be  in  that  form.     Then,  does  Quo  warranto  lie  for 
the  office  of  Clerk  to  the  guardians  ?    If  this  question  had  arisen  before 
the  decision  in  Darley  v.  The  Queen,  12  CI.  &  Fin.  520,  I  should  have 
been  perplexed  by  the  contrariety  of  opinions  in  former  cases  :  but  that 
lays  down  that  the  writ  lies  if  the  office  be  a  substantive  one  and  of  a 
public  nature,  held  under  a  statute,  though  the  assumption  of  it  be  not 
otherwise  an  usurpation  upon  the  Crown.    It  was  formerly  held  in  this 
Court  that,  unless  there  were  a  direct  usurpation  upon  the  Crown,  a 
Quo  warranto,  or  an  information  in  the  nature  of  it,  would  not  lie ;  bat 
Darley  v.  The  Queen  alters  that  doctrine.     Here  the  office  is  held  as 
under  a  statute,  the  Commissioners  being  empowered  by  statute  to  order 
*1  R01  ^^  creation :  *it  has  express  duties  prescribed ;  and  the  tenure  is 
-*  during  good  behaviour ;  for,  although,  under  the  Commissioners' 
order  of  December,  1847,  the  officer  is  to  hold  only  until  he  «^be 
removed,  the  removal  must  be  on  some  grounds.     Then,  is  the  office  of 
a  public  nature  ?     We  must  look  to  the  functions,  and  compare  them 
with  those  which  were  held  to  constitute  such  an  office  in  Darley  v.  The 
Queen.     The  House  of  Lords  laid  down  no  criterion  in  that  case ;  but 
they  held  that  the  office  there  in  question  was  public  within  the  rule 
they  laid  down :  and  I  think  the  present  office  is  not  distingaisbable. 
Whether  the  district  for  which  it  is  exercised  be  a  parish,  or  a  hundred, 
or  several  parishes  in  a  Union,  appears  to  me  to  form  no  ground  of 
distinction,  if  it  be  an  office  in  which  the  public  have  an  interest.    I  do 
not  regret  coming  to  this  decision,  because  the  rights  may  be  tried 
more  easily  aud  directly  by  means  of  an  information  than  if  a  manda- 
mus were  granted. 

Patteson,  J. — Before  the  case  of  Darley  v.  The  Queen  I  thought, 
and  Lord  Tenterden  and  Mr.  Justice  Taunton  were  strongly  of  the  same 
opinion,  that  the  remedy  by  Quo  warranto  was  limited  to  the  case  where 
there  was  an  usurpation  -simply  upon  the  Crown :  -my  brother  Parke 
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differed  ;(a)  ^nd  so  did  Lord  DenniaD,(i)  though  on  h  subsequent  occa- 

8ion(c)  he  gave  way  to  the  authorities  against  granting  the  writ.     And 

there  had  been  instances  in  which  the  writ  had  been  granted  against 

persons  acting  as  Commissioners  under  statutes.     *But  in  Dar-  r^^r*^ 

ley  V.  The  Queen,  I  was  satisfied  upon  the  point,  and  agreed  with  *- 

the  other  Judges.     Our  opinion  then  was  that,  whenever  an  office  is 

created  mediately  or  immediately  by  the  Grown,  and  is  public,  a  Quo 

warranto  lies.     How  far  that  shakes  the  decisions  in  Re  Aston  Union 

and  other  case^  cited  by  the  Judges,  I  need  not  say ;  certainly  it  does 

shake  them.     Then,  does  this  office  come  within  the  rule  laid  down  ? 

It  is  argued  that,  the  Queen  being  party  to  the  Act  of  parliament  by 

which  it  is  created,  the  usurpation  of  it  is  an  usurpation  upon  her. 

And  I  think  the  office  is  created  by  the  Crown,  not  immediately,  but 

mediately  through  the  Act  4  &  5  W.  4,  c.  76,  which,  by  sect.  46, 

intrusts  to  the  Commissioners  the  power  of  causing  paid  officers  to  be 

appointed,  with  very  stringent  directions  as  to  the  duties  to  be  required. 

If,  in  the  present  case,  the  officer  had  been,  as  was  suggested,  a  mere 

servant,  the  office  would  not  have  been,  within  the  rule  laid  down,  an 

independent  substantive  office.    But,  although  several  of  the  duties  are 

such  as  would  be  performed  by  the  Guardians  themselves  if  there  were 

no  Clerk,  some  are  independent :  and,  the  officer  being  appointed  by 

the  Guardians  under  an  order  of  the  Commissioners,  which  they  could 

not  give  bat  for  the  statute,  I  think  the  office  is,  so  far,  within  the  rule 

in  Barley  v.  The  Queen.     Then,  is  it  a  public  office?     We  are  told 

that,  if  it  were  so,  that  of  Master  of  the  workhouse  would  be  so  too. 

But  we  need  not  inquire  further  than  into  the  case  before  us.    For  some 

purposes  it  seems  that  a  parish  is  not  so  far  a  public  body  as  to  have 

the  exemptions  which  such  a  body  might  claim;  Governors  of  The 

*Bri8tol  Poor  v.  Wait,  6  A.  &  E.  1  (E.  C.  L.  R.  vol.  81).     But  j-^-gg 

the  question  here  b  not  whether  the  body  for  which  the  officer  ^ 

acts  is  public ;  it  is  whether  his  duties  are  of  a  public  nature :  and,  as 

the  exercise  of  them  materially  affects  a  great  body  of  persons,  I  think 

.they  are  so.     Therefore,. according  to  Parley  v.  The  Queen,  Quo  war. 

ranto  lies,  and  consequently  a  mandamus  ought  not  to  be  granted. 

CoLERiDOB,  J. — The  decision  in  Darley  v.  The  Queen  not  only  broke 
down  the  previously  conceived  opinion  (though  different  ones  had  pre- 
vailed), but  established  a  rule,  which  is  difficult  of  application.  We 
must  however  apply  it  as  we  can  to  each  case  that  comes  before  us.  I 
had  some  doubt  her^ ;  but  I  think  the  question  may  be  satisfactorily 
answered  under  the  two  or  three  heads  to  which  it  reduces  itself.  First, 
the  nature  of  the  office,  and  secondly  its  tenure,  brings  it  within  the 

(a)  Rax  V.  Bamsden,  3  A.  A  B.  468,  4M  (B.  C.  L.  R.  toL  80).    R«z  v.  Htnley,  3  A.  A  B.  48S 
Bote  (6). 
(6)  R«x  V.  Be«dle,  3  A.  A  E.  457. 
(e)  Re  Atton  Udiod,  6  A.  A  B.  784  (B.  C  L.  R.  toL  88). 
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rule :  the  Clerk  is  removable  by  the  GommiBsioDers  ;  bat  that  must  be 
on  cause  shown.  Thirdly,  as  to  the  duties,  it  is  difficult  to  define  what 
are  of  a  public  nature :  but  the  Clerk  here  is,  among  other  things,  to 
communicate  to  the  persons  engaged  in  the  relief  of  the  poor  through- 
out the  parish  all  orders  and  directions  of  the  Commissioners  and  Guar- 
dians, and  to  give  instructions  for  the  execution ;  to  conduct  the  elections 
of  Guardians ;  to  be  the  channel  of  communication  between  the  Board  and 
parish  officers  and  the  Commissioners  upon  questions  which  may  arise 
respecting  the  administration  of  the  Poor  law  or  other  parochial  busi- 
ness ;  and  to  manage  the  communications  also  between  his  board  and 
all  other  poor  law  boards  or  ^parochial  bodies  throughout  the 
kingdom.  Therefore,  without  going  farther,  or  deciding  any- 
thing as  to  other  cases,  which  must  be  taken  as  they  arise,  I  entirely 
agree  that,  in  this  instance,  the  remedy  by  Quo  warranto  applies. 

Erle  J. — Three  tests  of  the  applicability  of  a  Quo  warranto  are 
given  by  Darley  v.  The  Queen,  12  CI.  &  Fin.  520 :  the  source  of  the 
office,  the  tenure,  and  the  duties.  The  source  here  is  a  statute ;  the 
tenure,  secure  enough  to  satisfy  the  rule :  as  to  the  duties,  no  defini- 
tion of  public  duties  has  been  given ;  all  we  can  do  is  to  follow  such 
guidance  as  we  have  from  the  last  cited  case.  If  the  execution  of  an 
office  secures  the  proper  distribution  of  a  fund  in  which  a  body  of  the 
public  (the  contributors  to  a  parish  rate)  have  an  interest,  the  office 
may  be  deemed  public.  I  think  the  CIerk*s  duties  here  are  so,  not 
only  on  the  grounds  which  have  been  stated,  but  inasmuch  as  he  has  the 
countersigning  of  checks,  a  function  which,  if  duly  discharged,  secures 
the  ratepayers  generally,  and  the  neglect  of  which  may  prejudice  them. 
I  think  no  distinction  arises  from  the  parish  being  part  of  a  union. 

Lord  Campbell,  C.  J. — I  do  not  by  any  means  say  that  Darley  v. 
The  Queen  applies  to  all  the  offices  mentioned  in  the  order  of  December 
1847  (as,  for  instance,  to  that  of  a  nurse,  which  is  menial) ;  though  it 
may  be  difficult  to  say  where  we  should  draw  the  line. 

Rule  di8charged.(a) 

(a)  See  the  next  < 
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B7  to  order  of  the  Poor  Law  Commissionera  regulating  the  prooeedinga  of  Goardiana  of  th* 
Poor  in  the  pariah  of  M.,  the  election  of  officera  waa  to  be  hy  a  minority  of  the  Quardiana 
present  at  a  meeting  of  the  Board.  By  atat  12  A  13  Vict  c  103,  a.  19,  in  eaae  of  an  equality 
of  rotes  upon  any  qaeetion  at  a  meeting  of  Quardiana  of  any  Union  or  pariah,  the  Chairman 
has  a  "  second  or  casting  vote." 

At  an  election  of  Clerk  to  the  Quardiana  of  M.  twenty-two  Quardiana  attended.  On  their 
assembling,  the  chairman  aaid  he  afaould  not  vote  for  any  candidate,  but  merely  preside  at  the 
meetiog  as  chairman.  He  did  ao,  and  took  the  votes,  of  which  there  were  eleven  for  one 
candidate  and  ten  for  another.  The  former  waa  declared  elected,  and  entered  upon  the  office. 
On  motion  for  a  Quo  warranto. 

Held  that  the  Chairman  could  not  be  conaidered  aa  having,  for  the  purpoae  of  the  election,  with- 
drawn;  and  that  each  election  waa  void,  aa  not  having  been  determined  by  a  minority  of  the 
Quardiana  preaent 

After  the  decision  in  the  Idst  case,  Sir  F.  Theaiger  obtained  a  rale 
nisi  for  a  Quo  warranto  information  against  Griffiths  for  exercising  the 
office  of  Clerk  to  the  Guardians. 

It  appeared  on  affidavit  that  the  88th  article  of  the  order  of  the  Poor 
Law  Commissioners  (referred  to  in  the  last  case)  dated  8th  December, 
1847,  was  a.s  follows :  «<  Every  question  at  any  meeting  consisting  of 
more  than  three  Guardians  shall  be  determined  by  a  majority  of  the 
votes  of  the  Guardians  present  thereat,  and  voting  on  the  question ; 
and,  when  there  shall  be  an  equal  number  of  votes  on  any  question, 
such  question  shall  be  deemed  to  have  been  lost."  And  that  Article 
155  was :  "  Every  officer  and  assistant  to  be  appointed  under  this  order 
shall  be  appointed  by  a  majority  of  the  Guardians  present  at  a  meeting 
of  the  Board,  consisting  of  more  than  three  Guardians,  or  by  three 
Guardians  if  no  more  be  present.^  The  election  of  Griffiths  took  place 
at  a  meeting  of  twenty-two  Guardians.  The  Chairman  of  the  Guardians 
informed  them,  as  soon  as  they  were  assembled,  that  he  intended  not 
to  vote  for  *any  one  of  the  candidates  (there  being  four),  amd  r^^r^f- 
should  merely  preside  at  the  meeting  as  chairman.  He  did  so,  ^ 
and  took  the  vote8.(a)  There  were  eleven  for  Griffiths,  ten  for  another 
candidate,  and  none  for  either  of  the  remaining  two.  Griffiths  was  de« 
clared  to  be  elected,  and  afterwards  entered  upon  the  office. 

Sir  F.  Kelly ^  with  whom  was  P<i9hleyy  now  showed  cause. — It  will  be 
objected  that  Griffiths  was  not  elected,  according  to  Article  155,  by  a 
majority  of  the  Guardians  present,  the  Chairman  having  legally  a  vote, 
and  not  having  given  it.  If  the  Court  is  of  that  opinion,  i#will  be  use- 
less to  go  farther.  But  a  question  may  be,  whether  ihe  Chairman, 
after  bis  der'  .  ation  that  he  did  not  intend  to  vote,  was  not  virtually 
absent  for  the  y  irpose  of  the  election.  [Lord  Oampbell,  0.  J. — There 
might  perhaps  have  been  a  withdrawing  of  the  Chairman,  like  the  Lord 
Chancellor  going  behind  the  woolsack,  or  the  Speaker  behind  th'e  chair : 
but  if  he  actually  continued  present,  the  case  is  different.] 

(a)  There  waa  an  objection  to  the  manner  of  taking  the  votea,  which  the  reaolt  of  the  preaent 
taM  makea  it  nnneeeaaary  to  atate. 
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Sir  F.  Thesiger,  contrd,  referred  to  stat.  12  k  18  Vict.  c.  108,  a.  19, 
which  enacts:  «That  in  the  case  of  an  equality  of  votes  upon  any 
question  at  a  meeting  of  the  Guardians  of  any  [Jnion  or  parish  the  pre> 
siding  Chairman  at  such  meeting  shall  have  a  second  or  casting  vote/' 
*1661  ^^^^  Campbell,  C.  J. — We  all  think  that  in  this  *case  the 
-*  Chairman  was  a  Guardian  present ;  and  therefore  the  eleren  did 
not  constitute  a  majority. 

Pattbson,  Colbridoe,  and  Erle,  Js.,  concurred. 

The  rule  was  made  absolute ;  it  being  understood  that  no  infor- 
mation should  issue,  and  that  Griffiths  would  resign  within 
a  week,  performing  the  duties  of  Clerk  only  until  a  new 
election. 


JOHN  DOE  V.  THOMAS  CHALLIS.    May  30. 

In  an  action  of  treipau  for  metne  profits,  it  n'ppoared  on  the  trial  that  the  defendant  bad  been 
let  in  to  defend  an  ejectment,  under  a  consent  rule  in  which  he  was  described  as  "mortgagee 
and  landlord ;"  in  other  respects  in  the  nsnal  form ;  and  that  the  lessor  of  the  pUdntiff  reooyered 
in  that  ejectment  The  defendant  was  mortgagee ;  but  it  appeared  that  he  never  was  in  poa- 
sesston,  the  profits  being  in  fact  taken  by  a  receiver  appointed  bj  the  Court  of  Chancery. 

Held  that  defendant  was  concluded  by  having  become  defendant  in  the  ejectment  under  the 
eonsent  rule,. and  could  not  allege  on  this  trial  that  he  was  out  of  possession  after  the  time  cf 
the  service  of  the  declaration. 

Trespass  for  .mesne  profits.    Plea :  Not  Guilty.     Issue  thereon. 

On  the  trial,  before  Erie,  J.,  it  appeared  that  Challis  had  been  made 
defendant  in  an  ejectment  for  the  premises,  under  a  consent  rule,  and 
that  the  lessor  of  the  plaintiff  had  recovered  in  that  action.  The  con* 
sent  rule  ordered  that  «  Thomas  Challis,  the  mortgagee  and  landlord 
of  the  tenants  in  possession  of  the  premises  in  question  in  this  cause, 
be  made  defendant  instead  of  the  now  defendant  Richard  Roe."  It 
was  in  all  respects  in  the  ordinary  form  of  the  consent  rule  made 
where  a  landlord  becomes  defendant,  except  that  Challis  was  described 
*1R71  ^^i*<^uS^o^^  ^  «<  mortgagee  and  landlord,"  and  not  ^merely  as 
^  <(  landlord."  It  appeared  that  in  fact  he  was  mortgagee,  but  not 
in  possession,  and  that  the  rents  were  taken  by  a  receiver  appointed  by 
Chancery.  4?he  amount  taken  by  the  receiver  after  the  service  of  the 
ejectment  was  shown ;  and  it  appeared  that  the  defendant  had  a  por- 
tion of  these  rents  from  the  receiver,  as  one  of  the  persons  beneficially 
interested.  The  lessor  of  the  plaintiff  only  asked  for  a  verdict  for  thia 
latter  amount.  It  was  objected  for  the  defendant  that  there  was  no 
case  against  him  to  recover  anything,  as  he  was  not  in  possession,  either 
by  himself  or  his  tenants.  The  learned  Judge  directed  a  verdict  for  the 
plaintiff,  with  leave  to  move  to  enter  a  verdict  for  the  defendant  if  the 
judgment  in  ejectment,  and  the  consent  rule,  were  not  conclusive. 


[♦168. 
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Hoggtnn  now  moved  accordingly. — The  judgment  and  consent  rnle 
are  evidence  against  the  defendant ;  hat  they  do  not  estop  him  from 
showing  the  fact  that  he  was  never  in  possession.  [Lord  Campbell, 
C.  J. — Are  you  not  averring  against  the  record  of  the  ejectment,  on 
the  face  of  which  the  defendant  is  the  ejector  ?  Colbridob,  J.,  referred 
to  Doev.  Wright,  10  A.  k  E.  768  (E.  C.  L.  B.  voL  87).]  The  defend- 
ant  in  this  case  does  not  contradict  the  judgment ;  he  explains  it  by 
showing  that  he  came  in  to  defend  the  ejectment  for  the  purpose  of  try- 
ing the  title,  not  as  being  in  possession.  The  consent  rale  may  be 
explained;  Doe  dem.  Fellows  v.  Alford,  1  Dowl.  &  L.  470.  [Lord 
Oampbkll,  C.  J. — Does  he  not  acknowledge,  by  commg  in  to  defend 
the  action,  that  the  person  who  is  in  possession  and  is  served  with  the 
ejectment  is  his  ^tenant  ?  And  is  there  any  hardship  in  saying 
that,  as  the  lessor  of  the  plaintiff  is,  in  consequence  of  this, 
deprived  of  his  remedy  against  the  tenant,  the  man  who  takes  such  a 
step  is  bound  by  it  ?  Pattbson,  J. — The  person  who  causes  another 
to  occapy,  is  himself  liable  for  mesne  profits ;  Doe  v.  Harlow,  12  A.  & 
£.  40  (£.  C.  L.  R.  vol.  40).]  In  the  present  case  he  does  not  come  in 
as  landlord,  but  as  mortgagee  and  landlord;  these  words  have  been 
introduced  to  show  that  he  merely 'defends  on  the  ground  of  title,  and 
does  not  conclusively  admit  possession.    ' 

Lord  Campbbll,  G.  J. — For  the  reasons  thrown  out  in  the  coarse  of 
the  argument,  I  think  there  should  be  no  rule. 

Pattbson,  J. — Mr.  Hoggins  seems  rather  to  rest  his  case  on  the  word 
«<  mortgagee"  introduced  into  the  consent  rule.  But  t}ie  essence  of  the 
rule  is  that  he  comes  in  as  landlord ;  it  is  only  as  landlord  that  he  can 
defend  under  stat.  11  G.  2,  c.  19,  s.  13. 

CoLBRiDOB,  J. — Justice  requires  that  he  who  comes  in  as  landlord  to 
defend  an  ejectment,  on  the  ground  that  the  person  against  whom  it  is 
brought  is  his  tenant,  should  beVin  the  position  which  the  tenant  would 
have  been  in  had  he  defended.  Now  the  tenant  himself  could  not,  after 
having  entered  into  the  consent  rule,  dispute  his  possession.  Formerly 
it  was  otherwise :  the  consent  rule  did  not  require  the  defendant  to 
admit  possession ;  and  the  lessor  of  the  plaintiff  was  liable  to  be  turned 
round  on  that  ground.  But  the  form  of  the  ^consent  rule  has  ^^^  /»q 
been  altered  ;(a)  and  this  confession  is  binding  on  the  tenant.(i)  *- 
It  is  clearly  just  that  the  person  who  comes  in  his  place  as  landlord 
should  be  in  the  same  situation. 

Erlb,  J. — The  question  was  whether  this  consent  rule  was  binding 
on  the  defendant  as  evidence  of  possession,  so  as  to  make  him  liable 
for  the  mesne  profits  from  the  time  of  the  service  of  declaration.  I 
think  it  cannot  admit  of  reasonable  doubt  that  it  was.  The  lessor  of 
the  plaintiff  brought  his  ejectment  against  the  tenant  in  possession. 

(a)  Se«  Reg.  Oen.  Mieh.  1  G.  4,  4  B.  A  AM.  108  (B.  0.  L.  B.  toL  6). 
(fr)  8m  I>odweU  9,  GibtM,  2  Car.  A  P.  616  (B.  C.  L.  B.  toL  U). 
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That  tenaDt  would  have  let  him  into  possesaion ;  but  Cfaallis  comes  and 
claims  to  prevent  this.  His  claim  is  under  a  statute  which  allows  this 
proceeding  by  the  landlord  of  the  person  in  possession.  His  claim 
therefore  is  as  landlord :  he  obtains  the  benefit  of  defending  the  eject- 
ment as  landlord,  and  delays  the  plaintifi*:  and,  having  thus  asserted  as 
a  fact  that  he  was  landlord  of  the  person  in  possession,  for  his  own 
benefit,  and  to  the  prejudice  of  another,  he  is,  according  to  the  doctrine 
in  Pickard  v.  Sears,  6  A.  &  £.  469  (E.  G.  L.  R.  vol.  83),  precluded  (I 
purposely  avoid  using  the  word  estopped)  from  denying  that  fact  against 
that  person.  I  think  in  holding  this  we  follow  out  the  doctrine  laid 
down  in  Aslin  v.  Parkin,  2  Burr.  665.  There  Lord  Mansfield  lays  down 
that  which  is  now  familiar  law,  that  «  An  action  for  the  mesne  profits 
is  consequential  to  the  recovery  in  ejectment.  'It  may  be  brought  by 
the  lessor  of  the  plaintiff  in  his  own  name,  or  in  the  name  of  the  nominal 
lessee;  and  in  either  shape,  it  is  equally  his  action.  The  tenant 
*l7ni  *'^^  concluded  by  the  judgment,  and  cannot  controvert  the  title. 
^  Consequently,  he  cannot  controvert  the  plaintiff's  possession; 
because  his  possession  is  part  of  his  title.'*  All  this  is  applicable  to  all 
actions  in  ejectment  in  which  there  has  been  judgment.  But  Aslin  v. 
Parkin  was  a  case  in  which  the  judgment  had  been  by  default  against 
the  casual  ejector ;  and  Lord  Mansfield  adds :  «« As  to  the  length  of 
time  the  tenant  has  occupied,  the  judgment  proves  nothing."  These 
words  are,  I  apprehend,  applicable  only  to  a  judgment  by  default:  but 
at  all  events  the  altered  form  of  the  consent  rule  alters  this  if  it  was 
applicable  to  a  judgment  after  the  defendant  appeared.  The  defendant 
now  at  least  admits  he  was,  by  himself  or  his  tenant,  in  possession  at 
the  time  of  the  service  of  declaration.  With  respect  to  value,  the 
demise  and  consent  rule  prove  nothing ;  but  in  this  case  the  value  was 
proved  by  independent  evidence.  Rule  refused.(a) 

(a)  Reported  by  C.  BUekburn,  Esq. 
See  Stat.  15  A  16  Viot.  e.  7A,  s.  207. 


*171]  *In  the  Matter  of  WADSWORTH  and  the  QUEEN  OF  SPAIN. 
In  the^Matter  of  DE  HABER  and  the  QUEEN  OF  PORTUGAL. 

Property  in  England,  belonging  to  a  foreign  soverei;!:n  prince  in  his  pablie  oapacity,  cannot  be 
■eiKed  under  process  in  a  suit  instituted  again.sb  him  in  this  country  on  a  cause  of  action 
arising  hero. 

And,  therefore,  where  a  snit  bad  been  brought  in  the  Lord  Mayor's  Court  against  the  Queen 
of  Spain,  upon  bonds  of  the  Spanish  gOTemment  bearing  interest,  payable* in  London,  and 
moneys,  belonging  to  her  as  the  sovereign  of  that  country,  had  been  attached  in  the  hands  of 
garnishees  in  London,  to  eompel  her  appearanoe^  the  Coort  of  Qneen's  Bench  granted  a 
prohibition. 

Although  the  action  was  not.  In  form,  brought  against  the  Queen  as  soTcreign :  it  appearing 
sofficiently  by  the  proceedings  that  she  was  charged  with  liability  in  that  eharaotar. 
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The  atme  law  preraila,  i  fortiori,  whera  the  aotioo  is  avowedlj  granted  on  aota  done  by  tlie 

derendant  in  the  character  of  Sovereign. 
The  garnishee,  in  such  a  cnse,  is  a  proper  party  to  more  for  the  prohibition. 
And  it  ia  no  objeotion*  that  he  has  put  in  a  plea  (Nil  habet)  to  the  attachment. 
Kor  if  the  motion  premature,  if  mnde  after  the  pleading  of  such  plea  and  before  U'ial  of  the  iesuef 

tbaagb  no  other  excess  of  jari!>diction  is  imputed  to  the  Lord  Mayor's  Court  than  its  having 

entertained  the  suit 
The  motion  may  alao  be  made  hy  the  sovereign  prince  who  ia  defendant  in  the  Mayor's  Courts 

though  0nch  defendant  has  not  appeared,  and  ^e  garnishee  has  not  pleaded. 
The  prohibition  may  go  at  the  instance  of  a  mere  stranger. 

Lv  the  first  of  these  cases,  Chambers,  on  behalf  of  the  a£|(er-mentioDed 
garnishees,  moved,  in  last  Easter  term  (April  15tb),  that  a  prohibition 
might  issue  to  The  Lord  Mayor*s  Court  of  London,  under  circumatances 
disclosed  in  an  affidavit  sworn  by  Henry  Treasure,  Clerk  to  Messrs. 
Lawford,  attorneys,  and  Joaquin  Scheidnagel  and  George  Stone^ 
garnishees  in  the  suit  Wadsworth  v.  The  Queen  of  Spain,  depending  in 
the  said  Court. 

H.  Treasure  deposed :  That  he  hath  the  conduct  and  management  of 
a  certain  cause  now  pending  in  the  Court  of  the  Lord  Mayor  of  the 
City  of  London,  wherein  one  Thomas  Page  Wadsworth  is  the  plaintiff, 
and  Her  Catholic  Majesty  Dofia  Isabel  Segunda,  Queen  of  Spain  w-^-^jq 
*(iu  the  said  cause  described  as  Her  Most   Christian  Majesty  ^ 
Dofia  Isabel  Segundar  Queen  of  Spain)  is  defendant,  and  wherein  the 
above-named  deponent  Joaquin  Scheidnagel  is  garnishee,  and  also  the 
above  named  deponent'^eorge  Stone,  together  with  John  Martin,  James 
Martin,  and  Robert  Martin,  are  garnishees,  in  two  certain  attachments 
issaing  out  of  the  said  Court.     That  the  cause  of  action,  as  appears  by 
an  affidavit  filed  in  the  said  Court  by  T.  P.  Wadsworth  on  30th  Decem- 
ber, 1850,  ia  for  10,000Z.  sterling  for  interest  alleged  to  be  due  to  him 
from  Her  said  Catholic  Majesty  upon  certain  bonds  or  certificates  dated 
respectively  the  10th  December,  1834,  and  stated  by  Wadsworth  to 
have  been  duly  made  and  entered  into  by  or  on  behalf  of  Her  Majesty 
the  then  Queen  Regent  of  Spain,  in  the  name  of  her  august  daughter 
the  said  Donna  Isabel,  &c.,  the  defendfint,  by  virtue  of  the  law  decreed 
by  the  Cortes  and  sanctioned  by  Her  said  Majesty  the  said  Queen 
Regent  in  the  name  of  her  said  daughter  the  Queen  of  Spain,  on  16th 
November,  1884;   and  of  the  alleged  treaty  between  the  Minister, 
Secretary  of  State  for  the  Finance  department  of  Spain,  and  Mons. 
Ardoin,  banker,  of  Paris,  on  6th  December,  1834. 

The  deponent  George  Stone  stnted  that,  on  30th  December,  1850,  he 

and  his  partners,  JoJin  Martin,  James  Martin,  and  Robert  Martin,  who, 

with  deponent,  carry  bn  business  as  bankers  in  the  City  of  London,  were 

^served  with  the  following  document,  addressed   to  them   and   dated 

*  December  80th,  1850. 

"Take  notice  that,  by  virtue  of  an  action  entered  in  the  Lord 
Mayor's  Courti  Londoni  against  Her  Most  Christian  Majesty  Dofia 

l2 
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^^.-o-i  Isabel  Segundar  Qneen  of  *Spain,  defendant,  at  the  snit  of 
■^  Thomas  Page  Wads  worth,  plaintiff,  in  a  plea  of  debt  npon  de- 
mand of  20,0002.,  I  do  attach  all  such  moneys,  goods,  and  effects  as  yea 
now  have,  or  which  hereafter  shall  come  into  yoar  hands  or  custody,  of 
the  said  defendant,  to  answer  the  said  plaintiff  in  the  plea  aforesaid : 
and  that  yoa  are  not  to  part  with  such  moneys,  goods,  or  effects  without 
license  of  the  said  Court.  Chas.  Sewell,  Serjeant  at  Mace. 

Geo.  Ashley,  plaintiff's  attorney,  Lord 
^  Mayor's  Court  Office,  Old  Jewry." 

Scheidnagel  deposed  that,  on  the  same  80th  December,  he  was  served 
with  a  document,  addressed  to  him,  but  in  all  other  respects  the  same 
as  that  above  set  forth.     That  he  is  president  of  a  Commission  called 
the  Spanish  Financial  Commission,  which  was  appointed  in  1834  by  the 
Government  of  the  kingdom  of  Spain  for  the  management  in  England 
of  the  affairs  relative  to  the  public  debt  of  the  said  kingdom,  and  for 
facilitating  the  payment  of  interest  or  dividends  payable  on  account  of 
the  said  kingdom  to  the  holders  in  England  of  certain  bonds  or  certifi- 
cates, and  of  other  public  securities  issued  by  or  on  behalf  of  the  said 
kingdom ;  and  that,  as  the  president  of  the  said  Commission,  he  hath, 
for  the  purpose  of  paying  in  England  the  coupons  or  half-yearly  divi- 
dends of  the  said  bonds  or  certificates,  from  time  to  time  received  from 
the  Director-general  of  the  said  kingdom  of  Spain,  one  of  the  ministers 
of  the  said  Queen  of  Spain,  divers  large  remittances ;  and  that  the  same 
have  accordingly  from  time  to  time  been  applied  to  the  purposes  of  such 
payments  as  and  when  the  holders  of  the  said  bonds  have  presented  to 
♦1 7dl  ^^^  ^^^^  ^Commission  the  said  coupons ;  but  that  the  holders  of 
-'  a  large  number  thereof  had  not,  at  the  time  of  the  service  of  the 
said  two  attachments,  presented  such  coupons,  or  in  any  other  manner 
applied  for  payment  of  the  dividends  or  interest  in  respect  thereof;  and 
the  residue  of  the  said  moneys,  amounting  to  7456Z.  19«.  6d.  or  there- 
abouts, so  remitted  as  aforesaid,  and  applicable  to  the  payment  of  the 
same,  have  therefore  remained  under  the  control  of  the  said  CommiB- 
sion,  awaiting  the  presentation  of  the  said  coupons,  and,  at  the  time  of 
the  service  of  the  attachment,  were  in  the  hands  of  the  said  Jo.  Martin, 
G.  Stone,  Jas.  Martin,  and  R.  Martin,  as  the  bankers  of  the  said 
Financial   Commission:   And  that,  some  time  previous  to  the  days 
appointed  for  the  payment  of  such  respective  half-yearly  dividends  or 
coupons,  and  subsequent  to  the  receipt  of  the  remittances  for  such 
respective  payments,  the  said  Financial  Commission,  in  conformity  with 
the  directions  given  by  the  said  Director-general  of  the  said  Kingdom 
of  Spain,  caused  advertisements  to  be  from  time  to  time  inserted  in  the^ 
English  newspapers,  naming  the  day  on  which  such  respective  payments 
would  be  made  of  the  interest  due  upon  the  said  bonds :  And  that 
deponent  had  not,  at  the  time  of  the  service  of  the  said  attachments 
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respectively,  nor,  as  he  verily  believed,  had  the  said  Jo.  Martin,  O. 
Stone,  Jas.  Martin,  and  R.  Martin,  or  either  of  them,  in  their  possession 
or  power  any  moneys,  goods,  and  effects  of  the  said  Queen  of  Spain  as 
her  private  property  and  nnconnected  with  the  government  of  Her  said 
Kingdom :  And  that  Her  said  Catholic  Majesty  Doiia  Isabel  was,  at  the 
time  of  the  commencement  of  the  said  action,  and  now  is,  the  reigning 
Sovereign  of  the  Kingdom  of  Spain,  *and  as  such  entitled  to,  ^^^-,^1- 
and  then  enjoyed  and  is  now  enjoying,  all  the  rights,  preroga-  '- 
tives,  and  privileges  appertaining  to  such  sovereignty :  And  that  the  said 
bonds  or  certificates  were  made  by  the  said  then  Queen  Regent  of 
Spain  as  aforesaid  in  her  Sovereign  character  only,  and  for  and  solely 
on  account  of  the  said  Kingdom  of  Spain,  and  as  an  act  of  state  in  the 
government  thereof,  and  not  for  or  in  respect  of  any  private  or  personal 
debt  owing  by  the  said  Queen  Regent,  or  by  Her  said  Catholic  Majesty 
Dofla  Isabel,  to  the  said  T.  P.  Wadsworth :  And  that  Her  said  Catholic 
Majesty  was,  at  the  time  of  the  commencement  of  the  said  action,  and 
now  is,  resident  and  domiciled  within  the  Kingdom  of  Spain  and  out  of 
the  jurisdiction  of  this  Honourable  Court,  owing  no  allegiance  at  any 
time  to  the  Sovereign  Lady  Queen  Victoria ;  and  that  Her  said  Catholic 
Majesty  Do8a  Isabel  is  recognised  and  acknowledged  by  the  said 
Sovereign  Lady  Queen  Victoria  as  the  now  reigning  Sovereign  of  the 
Kingdom  of  Spain ;  and  that  the  said  last-mentioned  Kingdom  is  at 
amity  with  the  Crown  of  Great  Britain  and  Ireland. 

The  deponent  H.  Treasure  further  stated  that  the  action  in  the  Loyd 
Mayor's  Court  was  commenced  on  80th  December,  1850 ;  that  Scheid- 
nagel  pleaded  to  the  attachment  Nil  habet,  and  the  defendants  Martins 
and  Stone  Nil  habent ;  but  the  issues  had  not  yet  been  tried ;  though 
deponent  believed  that  Wadsworth  intended  proceeding  to  trial  of  the 
attachments  as  soon  as  the  practice  of  the  Lord  Mayor's  Court  would 
allow,  and,  in  the  event  of  his  obtaining  a  verdict,  would  sue  out  exe- 
cution to  recover  the  moneys  in  the  hands  of  the  garnishees  Martins 
and  Stone,  unless  prohibited  by  this  *Coart.  He  further  de-  r^nno 
posed :  That  he  hath  been  advised  and  verily  believes  that,  in  ^ 
the  event  of  the  said  T.  P.  Wadsworth  proving  upon  the  trials  of  the 
said  attachments  that  the  said  garnishees  respectively  have  moneys  in 
their  hands  as  aforesaid,  he  will  be  immediately  afterwards  entitled  to 
sue  out  process  to  levy  and  take  into  execution  the  amount  so  proved 
to  be  in  the  hands  of  the  garnishees  respectively,  unless  special  bail  be 
given  for  Her  said  Catholic  Majesty  for  the  amount  sought  to  be  reco- 
vered by  the  said  T.  P.  W. :  That,  on  29th  January  last,  application 
,  was  made  by  counsel  to  the  Recorder  of  the  Lord  Mayor's  Court  to 
dissolve  the  said  attachments  on  common. bail  being  filed  on  behalf  of 
the  Queen  of  Spain,  on  the  ground  that  a  foreign  independent  Sove- 
reign could  not  be  held  to  bail :  but-  the  Recorder  refused  to  dissolve 
the  attachments;  and  the  same  now  remain  in  full  force :  And  deponent 


176  WADSWORTH  v.  QUEEN  OP  SPAIN.    T.  T.  1861. 

hath  been  advised,  and  verily  believes,  that,  bj  the  laws  and  castoms 
of  the  City  of  London,  no  plea  upon  the  trial  of  the  said  attachments 
oan  be  entered  on  the  part  of  Her  said  Catholic  Majesty  the  Queen  of 
Spain,  or  demurrer  or  other  proceeding  tendered  or  put  in  by  the  gar- 
nishees, whereby  the  question  of  jurisdiction  of  the  said  Lord  Mayor's 
Court  to  call  upon  Her  said  Catholio  Majesty  to  answer  the  matters 
complained  of  by  the  said  T.  P.  W.  can  be  raised,  or  the  power  of  the 
said  Lord  Mayor's  Court  to  attach  the  said  money  of  Her  said  Catholic 
Majesty  questioned,  nor  can  any  steps  be  taken  in  the  said  Lord  May- 
or's Court  whereby  the  question  of  Her  said  Catholic  Majesty's  liability 
in  respect  of  the  alleged  causes  of  action  of  the  said  T.  P.  W.  can  b« 
decided,  unless  special  bail  shall  hare  been  first  given  on  behalf  of  Her 
said  Catholic  Majesty. 

*1771  *Thc  affidavit  of  H.  Treasure  verified  a  copy  of  Wadsworth's 
^  afiSdavit  of  debt  in  the  cause,  and  copies  of  the  record  and  pro- 
ceedings in  the  attachments,  and  of  one  of  the  bonds  or  certificates 
referred  to  in  Wadsworth's  affidavit.  The  bond  or  certificate  was 
headed  (so  far  as  the  terms  are  material) : 

"  Public  Debt  of  Spain. 
Great  Book  of  Five  per  cent, 

the  active  debt.  consols." 

A,  translation  of  the  body  of  the  instrument  was  annexed  to  the  copy, 
und  was  as  follows : 

(« The  bearer  of  this  certificate  is  entitled  to  an  annuity  of  ten  hard 
dollars,  equivalent  to  fifty-four  francs  or  two  pounds  two  shillings  and 
six  pence  sterling,  representing  a  capital  of  two  hundred  hard  dollars, 
one  thousand  and  eighty  francs,  or  forty-two  pounds  ten  shillings  ster- 
ling, by  virtue  of  the  law  decreed  by  the  Cortes  and  sanctioned  by  Her 
Majesty  the  Queen  Regent  in  the  name  of  her  august  daughter  Dofia 
Isabel  II.,  the  16th  November,  1834,  and  of  the  treaty  concluded  be- 
tween the  Minister  Secretary  of  State  for  the  finance  department,  and 
M.  Ardoin,  banker,  of  Paris,  the  6th  December  of  the  same  year. 

The  said  annuity  will  be  payable  in  Madrid,  lliris,  or  London  at  the 
option  of  the  bearer,  half-yearly,  on  the  1st  May  and  1st  November  in 
each  year,  on  presentation  of  the  dividend  warrant  then  due :  in  Paris 
at  the  rate  of  fivo  f'rnncs  forty  centimes  per  hard  dollar,  a *••!  in  London 
at  four  shillings  and  three  pence  sterling,  also  per  hard  <iollar. 
*17R1       ^^^  bearer  has  the  option  of  causing  this  certificate  *to  be 

«  ^  definitively  converted  into  an  extract  of  inscription,  payable  in 
Madrid. 

To  this  certificate  are  attached  forty  dividend  warrants.  If  at  the 
end  of  twenty  years  it  should  not  have  been  withdrawn  from  circulation 
either  by  means  of  redemption  or  of  conversion  into  an  extract  of 
inscription,  forty  new  dividend  warrants  shall  be  delivered  on  the  pre- 
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fent&tion  of  this  certificate  with  the  dividend  warrant  preceding  that 
which  latest  becomes  due." 

The  instrament  was  dated  «  Madrid,  10  December,  1834/'  and  pur- 
ported to  be  subscribed  by  The  Secretary  of  State  for  foreign  affairs, 
The  Count  Toreno,  and  by  The  Director  of  the  Royal  Sinking  Fund 
(uEl  Director  de  la  Real  Caja  de  Amortizacion")  and  of  the  Great 
Book,  Ant^  Barata. 

The  affidavit  of  debt  was  as  follows. 

(« In  the  Mayor's  Court,  London. 
« Thomas  Page  Wadsworth,  of  No.  11  Down  Street  Piccadilly,"  4c., 
<(maketh  oath  and  saith:  That  Her  Most  Christian  Majesty  Dofia 
Isabel  Segundar,  Queen  of  Spain,  is  justly  and  truly  indebted  unto 
this  deponent  in  the  sum  of  10,000Z.  sterling  and  upwards  for  interest 
upon  and  by  virtue  of  certain  bonds  or  certificates,  bearing  date  re- 
spectively the  10th  day  of  December,  1884.  and  duly  made,*'  &c.  (de- 
scribing them  as  at  p.  172,  ant^) :  <<  And  which  said  interest  was  due 
and  payable  on  certain  days  now  past. 
Sworn  at  the  Lord  Mayor's  T.  P.  Wadsworth. 

Court  Office,  London,  this 
30th  day  of  December, 
1850.     Before  me,.  G.Ashley." 

*The  subsequent  proceedings  were:  I'he  declaration  in  the  r^i^^q 
Lord  Mayor's  Court,  whereby  the  plaintiff  "demands  against  *• 
Her  Most  Christian  Majesty  Doiia  Isabel  Segundar,  Queen  of  Spain, 
20,000/.  of  lawful  money  of  Great  Britain  which  she  owes  to  and  un- 
justly detains  from  the  said  plaintiff.  For  that,  whereas  the  said  de- 
fendant, on,"  &c.,  <'at  the  parish  of  St.  Helen,  London,  and  within 
the  jurisdiction  of  this  Court,  for  and  in  consideration  of  divers  sums 
of  money  before  that  time  due  and  owing  from  the  said  defendant  to 
the  said  plaintiff  at  the  parish  aforesaid  and  within  the  jurisdiction 
aforesaid,  and  then  being  in  arrea^  and  unpaid,  granted  and  agreed  to 
pay  to  the  said  plaintiff  the  said  sum  of  20,0002.  above  demanded 
where  and  when  she  the  said  defendant  should  be  thereunto  afterwards 
required :  Yet,  notwithstanding,  the  said  defendant,  although  often 
thereto  requested,  hath  not  yet  paid  to  the  said  plaintiff  the  said  sum 
of  20,000/.  above  demanded,  or  any  part  thereof.    To  the  damage,"  &c. 

Then  followed  prayer  of  process  by  the  plaintiff;  award  of  summons 
calling  on  defendant  to  appear  and  answer ;  return  to  the  Court  that 
defendant  had  nothing  within  the  City  or  Liberties  whereby  she  could 
be  summoned,  nor  was  to  be  found  within  the  same ;  non-appearance  and 
default  by  defendant  on  being  called  at  the  same  Court :  allegation  by 
plaintiff  at  the  same  Court  that  Scheidnagel  owes  defendant  10,000/.  in 
moneys  numbered,  «<  as  the  proper  moneys  of  the  said  defendant,"  and 
now  has  and  detains  the  same  in  bis  hands  and  custody ;  prayer  of  process 
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by  plaintiff,  to  attach,  &c. ;  whereupon  the  Serjeant  at  Mace  was  eoni- 
manded  by  the  Coart  that  he,  according  to  the  custom,  &c.,  attach  the 
*1801  ^^'^  defendant  by  the  said  10,0002.  so  *being  in  the  hands  and 
-^  custody  of  the  said  garnishee  as  aforesaid,  and  the  same  in  his 
hands  and  custody  defend  and  keep,  so  that  the  said  defendant  may 
appear  in  this  Court  here  to  be  holden,  &c.,  to  answer  the  said  plaintiff 
in  the  pleii  aforesaid;  and  that  the  said  Serjeant  at  Mace  return,  &c.: 
appearance  by  plaintiff  at  a  Court  holden  13th  January,  1851,  and 
return  by  the  Serjeant  that  he  had  attached  defendant  by  the  said 
10,0002.  so  being  in  the  hands  and  custody  of  the  said  garnishee,  and 
the  same  defended,  &c.,  according  to  the  custom,  &c.,  so  that  defend- 
ant migkt  appear  at  this  Court  to  answer  in  the  said  plea :  And  that 
defendant  thereupon  was  solemnly  called  at  the  same  Court  and  did  not 
appear,  but  made  a  first  default,  which  was  recorded,  and  a  further  day 
given  to  defendant  to  appear  at  the  next  Court,  to  be  holden,  &c. : 
similar  defaults  by  defendant  at  three  other  Courts,  plaintiff  appearing: 
prayer  of  process  by  plaintiff,  at  the  fourth  Court,  against  the  gar- 
nishee, and  order  by  the  Court,  thereupon,  that  the  Serjeant  warn  the 
garnishee  to  appear  on  17th  January  to  show  cause  why  plaintiff  onght 
not  to  have  execution  of  the  10,0002.  attached  in  garnishee's  hands : 
appearance  on  the  day  named,  and  imparlance,  by  the  garnishee,  who, 
on  a  subsequent  day,  pleaded : 

That,  at  the  time  of  making  the  said  attachment,  or  at  any  time 
since,  he  had  not  owed  to  or  detained  from,  or  yet  has,  owes  to  or  de- 
tains from,  the  said  defendant  named  in  the  bill  original  and  attach- 
ment aforesaid  the  said  10,0002.  or  any  part  thereof,  in  manner  and 
form,  &c. ;  concluding  to  the  country. 

Then  followed  a  bill  of  proof  by  Thomas  Paterson,  of  Liverpool, 
merchant,  praying  to  be  admitted  to  prove  that  the  10,0002.  is  his  pro- 
*1»11  P^^^7'  ^^^  probation  by  the  ^same  party,  alleging  that  be 
-'  claimed  interest  in  the  10,0002.  (parcel  of  the  said  20,0002.),  for 
that  the  same  was  received  by  the  garnishee,  and  held  by  him,  for  and 
on  account  of  the  defendant ;  and  that,  while  the  same  was  so  held  by 
the  garnishee,  a  negotiation  was  pending  between  the  approver  and  de- 
fendant for  the  supplying  to  defendant  by  the  approver  of  certain  large 
quantities  of  corn,  to  wit,  forty  ship  loads :  that,  ultimately  aiid  before 
the  said  attachment,  a  contract  was  made  and  entered  into  by  and  be- 
tween the  approver  and  defendant ;  and,  by  the  terms  of  such  contract, 
the  approver  was  to  supply  forty  ship  loads  of  corn  to  the  defendant 
at  the  times  and  periods  mentioned  in  such  contract:  That,  on  such 
contract  being  made,  the  approver  required  a  sum  of  money  from  de- 
fendant on  account  of  such  shipments,  to  wit,  10,0002. :  That  defend- 
ant agreed  to  pay  the  said  sum  of  money,  and  arranged  that  the  same 
should  be  paid  to  the  approver  by  remitting  the  same  to  Joaquin  Scheid- 
nagel,  the  defendant's  agent  in  London,  being  the  garnishee  in  the  said 
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tttochment,  and  then,  at  the  time  of  the  making  the  said  contract  and 
before  the  making  the  said  attachment,  gave  the  said  approver  an  order 
to  receive  the  said  10,0002.  when  paid  to  defendant's  said  agent  in  Lon- 
don, 80  being  the  garnishee  as  aforesaid,  for  the  speci$c  purpose  of 
payiDg  the  same  to  the  approver ;  which  order  is  dated  long  before  the 
iflsoiDg  the  said  attachment,  to  wit,  on  2d  November,  1850 :  And  that 
the  said  sum  was  so  placed  in  the  hands  of  the  garnishee  by  defendant 
for  the  specific  purpose  of  applying  the  same  to  the  order  above  men- 
tiooed:  Wherefore  the  approver  claimed  the  said  10,0002.,  and  he 
offered  to  verify  the  premises,  and  that  the  10,000/.  was  his  property, 
in  manner,  &c.,  as  he  had  claimed:  and  *he  prayed  to  be  ad-  r^-tna 
mitted  to  prove  the  same,  according  to  the  custom  of  the  City.    ^ 

There  were  also  proceedings  (similar  to  the  earlier  ones  in  the  case 
of  Scheidnagel)  resulting  in  the  attachment  of  10,0002.  in  the  hands  of 
Martins  and  Stone ;  warning  to  them  to  show  cause,  &c. ;  plea  by  them 
that,  at  or  since  the  time  of  the  attachment,  they  had  not  owed  to  or 
detained  from  defendant  the  said  10,0002.  or  any  part  thereof,  in  man- 
ner, fcc,  concluding  to  the  country :  bill  of  proof  and  probation  by  the 
laid  Thomas  Paterson,  alleging  facts  as  stated  on  the  probation  in 
Schiednagers  case,  as  to  the  contract  for  corn,  and  demand  by  Pater- 
son of  10,0002.  on  account :  And  that  the  said  defendant  agreed  to  pay 
the  said  sum  of  money  last  mentioned,  and  arranged  Ihat  the  same 
should  be  paid  to  the  approver  by  remitting  the  said  sum  of  10,0002. 
to  one  Joaquin  Scheidnagel,  the  defendant's  agent  in  London,  with 
directions  to  the  said  J.  Scheidnagel  to  place  the  said  sum  in  the  hands 
of  the  garnishees  named  in  the  present  attachment,  to  meet  the  pay- 
ment of  the  order  after  mentioned,  and  then,  at  the  time  of  making  the 
aforesaid  contract,  and  before  the  makings  of  the  said  attachment,  gave 
the  said  approver  an  order  to  receive  the  said  10,0002.  when  paid  into 
the  hands  of  the  garnishees  as  aforesaid  for  the  specific  purpose  of  pay- 
ing the  same  to  the  approver;  which  said  order  is  dated  long  before 
the  issuing  of  the  said  attachment,  to  wit  on  2d  November,  1850 :  That 
the  said  sum  was  so  placed  in  the  hands  of  the  said  garnishees  by  de- 
fendant through  her  agent  for  the  specific  purpose  of  applying  the 
same  to  the  payment  of  the  order  above  mentioned :  Wherefore  the 
said  approver  claimed,  &c. ;  as  before. 

^Chamben^  in  moving,  cited  The  Duke  of  Brunswick  v.  The  King  ^^^  ^^ 
of  Hanover,(a)  and  contended  that  the  sovereign  prince  of  a  foreign  '- 
realm  could  not  be  sued  in  an  action  which  required  that  she  should  put 
in  special  bail  to  answer  in  a  court  of  this  country  for  an  act  of  state :  and, 
eonsequently,  that  proceedings  could  not  go  on  against  the  garnishees. 
[Lord  Campbbll,  0.  J. — ^Mnst  there  be  an  affidavit  of  debt,  to  com- 

(a)  In  the  SoHf  Court,  6  B«aT.  1.    8mb«  v.  Same  la  Dom.  Proc.  (deorte  of  RoUi  Coort 
sftnMd),  2  Ho.  Lordf  Ca.  1. 
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mence  a  sait  in  the  Lord  Mayor's  Coort  ?]    Randall  (with  Chamberi^ 
— *There  must,  by  the  custom. 

A  rule  nisi  was  granted.     In  last  Easter  Term, (a) 

ffogffins,  WeUhy^  and  Locke  showed  caase.(() — The  affidavits  in  sop- 
port  of  the  rule  show  a  case  within  the  jurisdiction  of  the  Lord  Mayor's 
Court.  No  objection  can  be  founded  on  the  affidavit  of  debt,  which  is 
nnnecessaiPy,  and  no  part  of  the  proceedings  in  the  Coort.  (On  this 
point  Banks  v.  Self,  5  Taunt.  234  (note),  and  Hatton  v.  Isemonger,  1 
Stra.  641,  were  cited.)  [Lord  Gampbbll,  C.  J. — The  affidavit  is  in- 
tended to  show  the  cause  of  action.  It  seeks  to  be  evidence  against 
the  plaintiff,  as  far  as  it  goes,  see  p.  198,  post.]  The  proceeding  in 
question  is  against  a  garnishee  according  to  the  custom  of  foreign 
attachment.  Assuming  that  in  some  stage  of  the  case  the  Queen  might 
interpose,  and  allege  something  to  defeat  the  action,  a  prohibition  can- 
♦1«41  ^^^  8^'  '^^^  l»oxA  Mayor's  *is  the  only  Court  which  has  joris- 
^  diction  in  this  kind  of  proceeding ;  and,  if  a  prohibition  lay  under 
the  present  circumstances,  the  party  complaining  would  have  no  remedy : 
for  which  reason  privilege,  of  attorneys  or  others,  is  not  allowed  to  oust 
the  Court  of  jurisdiction  .in  foreign  attachment;  Turbill's  Case,  1  Wms. 
Saund.  67,  Gilb.  Com.  Pleas,  209,  Ridge  v.  Hardcastle,  8  T.  B.  417. 
The  practice  is  fully  set  out  in  Bohun's  Privilegia  Londini,  253,  et  seq., 
8d  ed.  It  is  enough,  for  the  purpose  of  instituting  a  foreign  attach- 
ment, to  show  that  the  garnishee,  being  within  the  city,  has  funds  of 
the  defendant ;  and,  if  the  garnishee  does  not  come  in  and  establish 
anything  that  may  discharge  him,  which  the  defendant  also  is  at  liberty 
to  do,  then,  according  to  the  certificate  of  the  Becorder  of  London, 
cited  in  note  (1)  to  Turbill's  Csse,  «« judgment  shall  be,  that  the  plain- 
tiff shall  have  judgment  agjiinst  him"  (the  garnishee),  *<  and  that  he 
shall  be  quit  against  the  other,  after  execution  sued  out  by  the  plain- 
tiff." [Lord  Campbell,  C.  J. — The  garnishee's  payment  is  tak.en  to 
be  a  payment  by  the  defendant.  Patteson,  J. — Surely  the  foundation 
of  all  this  proceeding  is  a  debt  as  to  which  the  Court  has  jurisdiction 
over  the  defendant.  As  you  argue,  if  there  were  funds  in  the  city  be- 
longing to  the  Queen  of  England,  there  might  be  an  attachment  against 
the  garnishee.]  In  Banks  v.  Self,  5  Taunt.  234,  note  (E.  C.  L.  B. 
Yol.  1),  cited  and  acted  upon  in  Harrington  v.  Macmorris,  5  Taunt.  228, 
the  defendant  pleaded  a  recovery  against  him  as  garnishee  in  a  suit 
against  the  plaintiff,  defendant  being  debtor  to  plaintiff  at  the  time : 
and  on  demurrer  it  was  objected  that  the  suit  against  the  now  plaintiff 
*18^1  ^°  ^^^  Court  below  was  not  shown  to  '^'have  been  brought  for  & 
^  debt  arising  within  the  jurisdiction  :  but  the  Court  of  Comraoa 
Pleas  held  this  no  valid  objection,  and  gave  judgment  for  the  defendant. 

(a)  May  10th.    Before  Lerd  Campbell,  C.  J.,  Patteaon,  Wigbtmaa,  and  Brie,  Js. 
{h)  Onmey  attended  on  behalf  of  the  oitj  of  London  to  watch  the  proeeedingi,  lest  the 
«f  foreign  atUohment  eboold  be  SnfUnged  upon. 
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[Lord  Campbell,  0.  J. — The  question  there  was,  whether  it  mast  posi- 
tWely  appear  on  the  pleadings  that  the  Court  had  jarisdiction :  it  was 
not  said  that  the  want  of  jurisdiction,  if  averred,  might  not  have  been 
an  answer.  Erle,  J. — The  decision  is  only  that  things  done  before  a 
competent  tribunal,  are  presumed  to  be  rightly  done.]  In  Self  v.  Een- 
nicot,  2  Show.  506,  the  defendant  pleaded  to  debt  on  bond  i*  that  the 
plaintiff  being  indebted  to  J.  S.  he  made  an  attachment  of  the  said 
money  in  his  hands  ;*'  on  demurreri  one  objection  was,  that  <<  it  doe^ 
not  appear  that  the  debt  arose  within  the  jurisdiction;"  and  it  seem» 
that  the  plea  was  held  good.  [Lord  Campbell,  C.  J. — The  authority 
is  a  slender  one  for  a  wide  proposition.] 

It  is  a  well  established  rule  that  a  prohibition  shall  not  issue  to  a 
Court  of  peculiar  jurisdiction,  upon  the  apprehension  merely  that  such 
Court  will  exceed  its  powers ;  though  the  remedy  may  be  grantable  if 
it  appear,  in  the  course  of  the  proceedings,  that  such  an  error  is,  or  is 
about  to  be,  committed.     Among  the  cases  laying  down  this  principle, 
and  showing  its  application,  are  Home  v.  Earl  Camden,(a)  Chesterton 
p.  Farlar,  7  A.  &  E.  713  (E.  G.  L.  R.  vol.  84),  Case  of  the  Danish  Ship 
Noysomhed,  7  Yes.  693,  Johnson  v.  Shippen,  2  Ld.  Raym.  982.     The 
Court  cannot,  in  the  present  case,  see  any  particular  in  which  the  Lord 
Mayor's  Court  is  ^exceeding  its  jurisdiction.     Nothing  has  been  r^^io/* 
done  contrary  to  the  due  administration  of  justice.     The  bond  ^ 
itseir  is  not  made  part  of  the  record.     It  does  not  appear  that  any 
application  has  been  made  to  the  Lord  Mayor's  Court  to  stay  proceed- 
ings in  the  suit  because  the  Queen  cannot  be  sued  there.     The  present 
motion  is  qaia  timet.     If  the  objection  is  taken  on  the  trial,  the  Judge 
of  the  Lord  Mayor's  Court  will  deal  with  it,  and  it  may  be  brought 
before  a  Court  of  Error ;  Horton  v.  Beckman,  6  T.  R.  760,  Clark  v. 
Denton,  1  B.  &  Ad.  92  (E.  C.  L.  R.  vol.  20).    [Lord  Campbell,  C. 
J. — The  qaestion  as  to  jurisdiction  may  arise  on  facts  not  necessarily 
appearing  by  the  record.]     That  might  be  so ;  as  in  Day  v.  Paupierre, 
13  Q.  B.  802  (E.  C.  L.  R.  vol.  66).     The  subject-matter  of  this  suit 
being  within  the  jurisdiction  of  the  Court  on  a  concessit  solvere,  the 
proper  mode  of  defence  on  the  part  of  the  Queen  would  have  been  to 
appear  and  put  in  a  plea.     The  defence,  that  the  borrowing  was  an  act 
of  state,  would  have  been  fully  available  in  that  form,  and  would,  it 
must  be  presumed,  have  been  properly  disposed  of  by  the  Court.     At 
present,  this  Court  cannot  say,  on  looking  at  the  bond  or  certificate 
sued  upon,  that  it  may  not  be  ground  for  an  action  against  the  Queen 
personally.     What  the  law  on  that  subject  was,  in  the  particular  case, 
would  depend  on  the  evidence.     [Erlb,  J. — The  instrument  itself  in- 
forms the  bearer  that  it  is  made  by  virtue  of  a  law  decreed  by  the 
Cortes  and  sanctioned  by  the  Queen  Regent,  and  of  a  treaty  concluded 

(a)  In  Dom.  Proo.  2  H.  Bl.  533,  affirming  the  judgment  of  K.  B.  in  Lord  Camden  «.  Hom«^ 
4  T.  R.  382,  which  rereraed  the  jadgment  of  Oom.  PL  in  Home  v.  Earl  Camden,  1  H.  BL  476 

M 
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bj  the  Secretary  of  State.  Suppose  the  plaintiff  on  his  affidavit  showed 
expressly  that  he  coald  have  no  right  in  an  action  against  the  Queen 
individually :  would  the  Lord  Mayor's  Court  still  be  entitled  to  pro 
*1H71  ^^^^^     Suppose  he  made  *it  appear  that  his  demand  was  like 

-*  that  made  against  the  Queen  of  England  in  the  Baron  de  Bode*8 
Case,  8  Q.  B.  208  (E.  G.  L.  R.  vol.  55),(a)  where  the  grounds  alleged 
were,  to  the  understanding  of  any  person  acquainted  with  the  law,  a 
direct  disaffirmance  of  the  claim.]  It  would  still  be  matter  of  inquiry, 
on  the  trial,  what  the  facta  were.  The  instrument  primfi  facie  creates 
a  liability  in  London. 

But,  further,  the  garnishees  here  have  taken  issue  on  a  fact  concern- 
ing themselves  exclusively;  that  they  have  not  the  money  in  their 
hands.  After  this,  they  cannot  set  up  another  answer,  which  regards 
the  defendant  only.  [Lord  Campbell,  C.  J. — They  have  an  interest 
in  it,  because,  if  the  Court  has  no  jurisdiction,  they  are  discharged.] 
The  course  on  an  attachment  is  thus  decribed  in  Bohun's  Privilegia,  p. 
256.  <«  The  garnishee,  if  he  think  fit,  may  appear  in  Court  by  his 
attorney,  and  wage  law,  or  plead,  that  he  has  no  maney  in  his  hands  of 
the  defendants,  or  other 'Special  matter,  or  he  may  confess  it."  Bat, 
« if  the  plaintiff  in  the  attachment  shall  obtain  a  verdict  and  judgment 
for  the  money  or  goods  attached  in  the  garnishee's  hands,  yet  the 
defendant  in  the  attachment  may  at  any  time  before  satisfaction  acknow- 
ledged upon  record,  put  in  bail  to  the  plaintiff's  action  upon  which  the 
attachment  is  grounded,  and  thereby  discharge  the  judgment  and  pro* 
oeedings  against  the  garnishee ;  yea,  though  the  garnishee  be  taken 
in  execution,  he  shall  be  discharged  if  bail  be  put  in  as  aforesaid.*' 
[Lord  Campbell,  C.  J. — Would  not  it  be  special  matter  pleadable  by 
the  garnishee,  that  the  defendant  is  a  person  over  whom  the  Court  has 
^-incy^  no  jurisdiction?]     There  is  no  precedent  of  *such  a  plea:  and, 

•^  at  all  events,  the  time  for  it  has  been  let  pass.  [Erlb,  J. — It  is 
not  always  true  that  a  party  who  was  entitled  to  object  to  the  jurisdic- 
tion, but  has  allowed  the  cause  to  be  tried  on  the  other  matters  in  dis- 
pute, cannot  afterwards  have  a  prohibition.  The  contrary  has  been  held 
on  prohibition  to  a  County  Court,  where  title  had  come  in  question.] 
In  Thompson  v.  Ingham,  14  Q.  B.  710  (E.  C.  L.  R.  vol.  68),  which  was 
such  a  case,  the  question  of  jurisdiction  had  been  raised  at  the  proper 
time  in  the  County  Court.  [Lord  Campbbll,  C.  J.— ^Do  you  allow  that 
the  garnishee  might  move  for  a  prohibition  before  plea  pleaded  ?]  He 
might ;  but  not  after  he  has  put  in  a  plea  which  admits  the  jurisdiction. 
An  Anonymous  case  in  1  Yentris  236  agrees  with  this  view ;  and  In  re 
Jones  and  James,  1  Lowndes,  M.  &  P.  65,  is  a  direct  authority  on  the 
point.  [Erlb,  J. — My  opinion  in  that  case  must  be  taken  to  have  been 
reviewed  and  found  wrong.] 

As  to  the  principal  question :  the  case  is,  that  the  defendant  has 

(a)  Baron  de  Bode  v.  The  Qaeen,  13  Q.  B.  3S0  (E.  C.  L.  B.  toL  66). 
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rabed  money  within  the  jarisdiction  of  the  Lord  Mayor's  Court  by  bonds 
bearing  an  interest  payable  in  London.     Nothing  appears  that  can 
legally  distinguish  the  funds  attached  from  the  Queen's  own  funds.    She 
appears  to  have  the  control  of  them  all.     In  The  Duke  of  Brunswick 
V.  The  King  of  Hanover,  2  H.  Lords  Ga.  l,(a)  cited  in  moving  for  this 
rule,  it  was  held  that  a  foreign  prince,  being  in  this  country,  could  not 
be  made  amenable  to  the  Court  of  Chancery  for  acts  done  in  exercise 
of  his  sovereign  authority :  but  those  acts  were  done  in  his  own  domi* 
nions ;  a  circumstance  particularly  noticed  by  Lord  Gottenham  in  his 
address  to  the  Hous£  *of  Lords.    In  the  same  case,  at  the  Rolls,  r^i^Q 
Lord  Langdale,  after  observing  that  «<  The  law  of  England  affords  ^ 
no  authority  for  the  proposition,  that  sovereign  princes  resident  here 
may  not  be  sued  in  the  Courts  here,"  cites  De  la  Torre  v.  Bernales,  1 
Hov.  Supp.  to  Vesey,  149,  where. Vice-Chancellor  Sir  J.  Leach  ordered 
the  King  of  Spain  to  be  named  as  party  to  a  suit  the  object  of  which 
was  to  charge  Bernales  in  respect  of  acts  done  by  him  as  the  King's 
agent,  and  (« laid  it  down,  that  a  foreign  government,  or  sovereign,  could 
both  sue  and  be  sued  in  the  Courts  of  this  country.'*   [Lord  Campbell, 
C.  J. — The  act  in  question  here  was  not  done  by  the  Queen  personally. 
Oat  by  her  mother,  while  regent.]     A  person  raises  money  in  London 
for  the  Queen  of  Spain.     [Lord  Campbell,  C.  J. — The  instrument  it 
not  signed  by  her,  but  by  a  public  oflScer ;  like  our  Exchequer  bills.]   It 
is  not  necessary  that  the  Queen  should  have  actually  put  her  own  seal 
(0  the  bond,  to  render  her  liable.     AflBdavit  is  made  in  the  cause  that 
dhe  is  the  party  indebted.     It  appears  that  the  Cortes  have  authorized 
her  to  borrow  money ;  but  this  Court  cannot  judge  of  the  nature  and 
effect  of  that  authority.   Before  the  reign  of  Edward  I.,  the  King,  even 
of  this  country,  might  have  been  sued  in  the  Courts.(i)    Since  the  pro- 
ceeding by  petition  of  right  was  instituted,  that  is  no  longer  so ;  but  a 
foreign  prince  may  still  be  sued,  at  least  upon  engagements  entered  into 
here.     [Patteson,  J. — The  liability  of  a  foreign  prince  upon  acts  done 
in  his  own  dominions  came  into  question  in  Munden  v,  Duke  of  Bruns- 
wick, 10  Q.'B.  656  (E.  C.  L.  R.  vol.  59) ;  but  there  was  no  decision  on 
the  point.] 

*Chamber$j  Peacock^  and  Randell^  contri. — The  suit  has  r<,^QA 
arrived  at  this  point :  the  garnishees  having  pleaded,  issues  have  ^ 
been  joined  upon  the  pleas,  and  now  stand  for  trial,  the  result  of  which, 
if  the  pleas  be  not  proved,  will  be  that  execution  will  go  against  the 
moneys  of  the  defendant,  unless  she  put  in  bail  within  a  year  and  a 
day  to  appear  and  try  in  the  Lord  Mayor's  Court.  The  questions  are, 
whether  prohibition  lies,  and  whether  it  is  now  properly  applied  for. 
Now  the  rule  is,  that  a  prohibition  will  be  granted  whenever  the  Supe- 
rior Court  can  see  that  the  Court  below  has  exceeded  its  jurisdiction. 

(a)  S.  C.  in  the  RoUa  Court,  6  BeaT.  1. 

(6)  8««  16  Yin.  Abr.  536,  Ut  Prero^iv  o/cA«  Kimg,  (Q.  4). 
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And  (assatning  that  the  garnishees  here  are  not  entitled  as  parties  to 
demand  it)  the  prohibition  may  issae  even  at  the  instance  of  a  stranger; 
a  rule  founded  not  only  in  justice  to  the  subject  but  in  a  jealous  regard 
to  the  prerogative  of  the  Crown :  for  «« there  are  two  things  in  prohi- 
bition, 1st  contempt  of  the  Crown,  and  disherison  of  it  in  taking  on 
them  judicial  power  where  they  have  no  right ;  2d  is  a  damage  to  the 
party;"  Ede.v.  Jackson,  Fortesc.  345.  ««And  the  King's  Courts  that 
may  award  prohibitions,  being  informed  either  by  the  parties  them- 
selves, or  by  any  stranger,  that  any  Court  temporal  or  ecclesiastical 
doth  hold  plea  of  that  whereof  they  have  not  jurisdiction,  may  law- 
fully prohibit  the  same,  as  well  after  judgment  and  execution  as  before;" 
2  Inst.  602.  The  rule  on  this  subject  has  been  exemplified  in  the  late 
decisions  as  to  the  County  Courts.  [Lord  Campbell,  C.  J. — Those 
cases,  as  well  as  Home  v.  Earl  Camden,  2  H.  Bl.  533,  4  T.  R.  382, 1 
H.  Bl.  476,  seem  to  press  you  a  good  deal.]  In  Home  v.  Earl  Camden, 
*1Q11  ^^^  Court  of  Appeals  in  cases  of  prise,  to  which  the  ^prohibition 
^  went,  had  exclusive  jurisdiction  over  the  matter  which  they  had 
decided,  namely,  whether  a  certain  capture  was  prize  or  not  within  the 
pri^e  Acts  then  in  force :  and  therefore  prohibition  was  held  not  to  lie. 
But,  if  they  had  been  exceeding  the  bounds  of  the  common  law  in  con- 
struing the  Acts,  they  might  have  been  prohibited,  even  after  sentence^ 
according  to  Gare  v.  Gapper,  3  East,  472,  and  Gould  v.  Gapper,  5  East, 
345,  and  other  authorities.  Therefore  the  garnishees  here  are  not 
barred  by  having  pleaded.  The  principle  (acted  upon  in  Hall  v.  Made, 
7  A.  &  E.  721  (E.  C.  L.  B.  vol.  34)),  that  a  Court  should  not  be  pre- 
sumed likely  to  exceed  its  jurisdiction,  does  not  apply  when  the  Court 
has  entertained  a  suit  of  which,  originally,  it  ought  not  to  have  taken 
cognisance.  Now,  in  the  present  case,  the  Queen,  the  defendant  in 
the  suit,  has  never  been  summoned.  It  is  not  pretended  that  she  has : 
but  it  is  assumed  that,  because  the  debt  arose,  as  it  is  said,  within  the 
jurisdiction,  and  nothing  is  found  therein  by  which  the  defendant  can 
be  summoned,  and  the  defendant  herself  is  not  to  be  found  there,  a 
summons  may,  by  custom,  be  supposed.  But,  if  it  wa#  impossible, 
legally,  that  the  Queen  could  be  summoned,  a  summons  cannot  be  sup- 
posed ;  and  it  was  held  in  a  case  from  the  Tolzey  Court  of  Bristol, 
Bruce  v.  Wait,  1  Man.  &  G.  1  (E.  C.  L.  R.  vol.  39),  that,  on  general 
principles,  a  custom  to  issue  foreign  attachment  without  summons  would 
be  bad.  [Lord  Campbell,  C.  J. — The  principle  relied  upon  is,  that  a 
debt  within  the  jurisdiction  gives  authority  to  the  Court,  though  the 
debtor  lives  out  of  the  jurisdiction.  The  law  is  so  in  Scotland.]  It 
ought  at  least  to  be  possible  that  the  debtor  should  have  the  opporta- 
*iq>7i  "'^7  ^^  appearing.  ^Buchanan  v.  Rucker,  1  Camp.  63,  9  East, 
'^^  192,  is  another  authority  against  the  suggested  custom.  [Lord 
Campbell,  C.  J. — What  is  there  to  show  that  a  personal  service  ought 
to  be  practicable  ?]     It  is  at  least  requisite  that,  if  a  summons  were 
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served,  the  summons  should  have  force  to  compel  the  party  to  dome  in. 
The  present  case  differs  from  others  inasmuch  as  the  defendant  always 
was,  and  must  be,  out  of  the  jurisdiction.  This  is  not  an  objection  which 
can  be  waived  by  pleading,  in  the  case  of  a  garnishee,,  more  than  if  it 
were  that  of  an  ambassador.  Lord  [Campbell,  C*  J> — One  difficulty 
you  have  is,  that  there  are,  as  it  seems,  cases  in  which  a  foreign  prince 
may  be  sued,  and  the  Court  below  may  be  proceeding  to  decide,  but 
not  wrongly,  as  to  this  being  one  of  them.]  The  assumption,  that  this 
is  such  a  case,  should  be  sustained  by  those  who  allege  the  jurisdiction : 
bat  the  contrary  appears  from  the  affidavits,  the  bonds,  and  the  pro- 
oeedings  in  the  suit. 

Then,  has  the  Lord  Mayor's  Court  any  jurisdiction,  for  the  purpose 
of  a  suit,  over  a  Queen  of  Spain  resident  in  her  own  dominions  ?  In 
Douglas  V.  Forrest,  4  Bing.  686,  702,  8  (E.  C.  L.  R.  vol  18, 15),  Best, 
C-  J.,  said  that  «« a  natural  born  subject  of  any  country,  quitting  that 
oountry,  but  leaving  property  under  the  protection  of  its  law,  even 
daring  his  absence,  owes  obedience  to  ihose  laws,  particularly  when 
those  laws  enforce  a  moral  obligation  :'*  but  he  distinguished  such  a 
ease  from  Buchanan  v.  Rucker ;  and  he  added :  «  To  be  sure  if  attach- 
ments issued  against  persons  who  never  were  within  the  jurisdiction  of 
the  Court  issuing  them,  could  be  supported  and  enforced  in  the  country 
in  which  the  person  attached  resided,  the  legislature  of  '^'any  t^^qq 
country  might  authorize  their  Courts  to  decide  on  the  rights  of  *- 
parties  who  owed  no  allegiance  to  the  government  of  such  country,  and 
were  under  no  obligation  to  attend  to  its  Courts,  or  obey  its  laws. 
We  confine  our  judgment  to  a  case  where  the  party  owed  allegiance  to 
the  country  in  which  the  judgment  was  so  given  against  him.'*  In  the 
present  case,  the  consequence  of  a  finding  against  the  garnishees  will 
be,  that  the  party  holding  10,0002.  which  is  the  money  of  the  Spanish 
govornment  will  be  unable  to  say  that  it  is  so  till  the  Queen  puts  in 
bail ;  a  step  by  which  she  would  acknowledge  the  jurisdiction  of  the 
'  Court.  If  the  proceedings  in  this  case  are  valid,  a  ship  of  war  belong- 
y  ing  to  tiie  Queen  of  Spain  might  be  attached ;  an  act  which  might  lead 
to  disastrous  public  consequences.  This  evil  was  pointed  out  by  Lord 
Langdale  in  the  Duke  of  Brunswick  v.  The  King  of  Hanover,  6  Beav. 
1,  where  his  Lordship  observed :  <«  The  cases  which  we  have  upon  this 
point  go  no  further  than  this ;  that  where  a  foreign  sovereign  files  a 
bill,  or  prosecutes  an  action  in  this  country,  he  may  be  made  a  defend- 
ant to  a  cross  bill  or  T>ill  of  discovery  in  the  nature  of  a  defence  to  the 
proceeding,  which  the  foreign  sovereign  has  himself  adopted.  There 
is  no  case  to  show  that,  because  he  may  be  plaintiff  in  the  Courts  of 
this  country  for  one  matter,  he  may  therefore  be  made  a  defendant  in 
the  Courts  of  this  country  for  another  and  quite  a  distinct  matter :" 
and  he  added :  (a)  <«  The  defendant  insists  upon  it  as  a  general  rnloi 

(a)  6  Bear.  40. 
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that  in  times  of  peace  at  least,  a  sovereign  prince  is,  by  the  law  of 
nations,  inviolable ;  that  obvious  inconveniences  and  the  greatest  danger 
of  war  would  ^arise,  from  any  attempt  to  compel  obedience  to 


*194] 


any  process  or  order  of  any  Court,  by  any  proceeding  against 


either  the  person  or  the  property  of  a  sovereign  prince ;  and  indeed 
that  any  such  attempt  would  be  deemed  a  hostile  aggression,  not  only 
against  the  sovereign  prince  himself,  but  also  against  the  state  and 
people  of  which  he  is  the  sovereign :  that  it  is  the  policy  of  the  law 
(to  be  everywhere  taken  notice  of),  that  such  risks  ought  to  be  avoided  :** 
to  which  propositions  his  Lordship's  judgment  conformed.  [Lord 
Campbell,  C.  J. — There  may  in  any  country  be  private  property  of  a 
foreign  prince,  to  which  these  remarks  would  not  apply.]  Lord  Lynd- 
hurst  said,  in  The  Duke  of  Brunswick  v.  The  King  of  Hanover,  2  Ho. 
Lords  Ca.  23,  in  the  House  of  Lords,  that  it  was  unnecessary  there  to 
define  the  circumstances  (admitting  that  such  might  exist)  under  which 
a  foreign  sovereign  might  be  sued  here  for  acts  done  abroad :  but  he 
said :  «^  It  must  be  a  very  particular  case  indeed,  even  if  any  such  case 
could  exist,  that  would  justify  us  in  interfering  with  a  foreign  sove- 
reign in  our  Courts.*'  And  Lord  Brougham  said:  «It  would  have 
been  necessary  where  two  foreign  princes  came  to  the  Courts  of  this 
country  respecting  a  matter  transacted  abroad,  to  have  disclosed  such 
a  case  as  would  have  shown  clearly  that  it  was  upon  a  private  matter, 
and  that  they  were  acting  as  private  individuals,  so  as  to  give  the 
Courts  in  this  country  jurisdiction."  The  process  (a)  here  is  to  attach 
(( air*  «( moneys,  goods,  and  effects"  of  the  defendant  without  reference 
to  their  being  public  or  private.  If  the  property  to  be  taken  was  pri- 
*1Q^1  ^-^^^'  ^^^^  distinction  should  have  been  pointed  at  in  '^all  the 
•^  proceedings.  [Lord  Campbell,  C.  J. — ^You  say,  assuming  this 
to  be  a  private  debt,  the  attachment  is  such  that  public  property  may 
be  taken  for  that  private  debt.]  That  is  so ;  and  the  proceeding,  if 
upheld,  violates  the  law  of  nations.  To  that  law  Lord  Mansfield,  in 
Triquet  v.  Bath,  8  Burr.  1478,  1480,  refers  the  privilege  of  foreign 
ambassadors  and  their  servants  against  arrest ;  and  he  notices  the  inci- 
dent of  a  statute,  7  Ai|n.  c.  12,  having  been  passed,  in  consequence  of 
the  Czar's  ambassador  being  arrested.  But  in  that  case,  he  adds,  *<  U 
proper  application  had  been  immediately  made  for  his  discharge  from 
the  arrest,  the  matter  might  and  doubtless  would  have  been  set  right. 
Instead  of  that,  bail  was  put  in,  before  any  complaint  was  made." 
Here,  the  erroneous  course  of  putting  in  bail  is  declined,  and  applica- 
tion is  made  directly  to  the  Court. 

The  power  of  Courts  of  justice  to  enforce  process  against  a  foreign 
state  or  its  debtor  has  been  lately  discussed  in  Ffftnce.  {Chamben 
cited  a  printed  memorial  addressed  to  the  Court  of  Cassation,  entitled 
i^MSmoire  pour  M.  le  Miniatre  de$  Finances  d'Hspagney  reprSsentant 

{a)  Ante  pp.  17S,  3. 
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rstat  Enpagnoly  centre  Le  Sieur  Ca$auxj  liquidateur  de  la  maison  Lam* 
bige  et  Pujoly  de  Bayanne:*'  PariSy  1846;  in  which  some  decisions, 
stated  to  have  taken  place  in  French  Conrts,  are  relied  apon :  and  he 
read  extracts  from  Yattel's  Law  of  Nations,  B.  2,  c.  8,  sects;  85,  89, 
and  same  work,  Preliminarie9y  sects.  15, 16.  [Lord  Campbell,  C.  J.— - 
These  are  general  dicta,  which  cannot  much  affect  the  argument.]) 

Our,  adv.  vuU. 

*In  De  Haber  tr.  The  Queen  of  Portugal  Sir  F,  Thuiger^  in  r^^qVj 
last  term  (April  16th),  obtained  a  rule  calling  on  the  Mayor  and  *- 
Aldermen  of  the  city  of  London,  upon  notice  of  the  rule,  to  be  given 
to  the  Registrar,  or  his  deputy,  of  the  Court  after  mentioned,  and  on 
Maurice  De  Haber,  upon  notice,  &c.,  to  show  cause  why  a  writ  of  pro- 
hibition should  not  issue  to  the  Court,  &c.,  called  The  Lord  Mayor's 
Court  of  London,  to  prohibit  the  said  Court,  and  also  the  said  Mayor 
and  aldermen,  from  holding  plea  or  further  proceeding  in  the  action 
entered  in  the  said  Lord  Mayor's  Court  by  the  said  M.  de  Haber 
against  Her  most  faithful  Majesty  Dofla  Maria  da  Gloria,  Queen  of 
Portugal;  therein  described  as  <<  Her  most  faithful  Majesty  Dofia  Maria 
da  Gloria,  Queen  of  Portugal,  as  reigning  Sovereign  and  supreme  Head 
of  the  nation  of  Portugal ;"  and  from  further  proceeding  with  two 
foreign  attachments  issued  out  of  the  said  Court  in  the  said  action,  and 
made  in  the  hands  of  Senhor  Quilherne  Candida  Xavier  de  Brito  and 
Messrs.  William  Miller  Christy,  George  Holgate  Forster,  George 
Scholefield,  William  Shadbolt,  John  Timothy  Ozley,  and-  George  Tay- 
ler,  respectively ;  and  to  restrain  M.  De  Haber  from  further  proceed* 
ing  with  the  same  or  either  of  them. 

The  rule  was  obtained  upon  an  affidavit,  in  which  it  was  deposed 
that,  on  5th  of  July,  1850,  Maurice  De  Haber  entered  an  action '  in 
the  Mayor's  Court  of  London  against  Her  most  faithful  Majesty  Dofla 
Maria  da  Gloria,  Queen  of  Portugal,  and  issued  an  attachment  yd  the 
same  Court  against  the  moneys,  &c.,  which  were  or  should  come  into 
the  hands  of  Senhor  Guilherne  Candida  Xavier  de  Brito.  The  depo- 
nent stated  that  he  had  been  '^informed  and  believed  «<that  the  r^igir 
claim  of  the  said  Maurice  De  Haber  against  her  said  most  faith-  ^ 
fal  Majesty  (if  any  such  he  has)  arises  for  money  equivalent  in  sterling 
money  to  the  sum  of  12,1862.,  or  thereabouts,  which  the  said  Maurice 
De  Haber  alleged  that  he  had  in  the  hands  of  one  Francisco  Ferreiri 
of  Lisbon  in  the  kingdom  of  Portugal,  banker,  at  the  period  when  Don 
Miguel  was  driven  out  of  Portugal ;  and  which  was,  by  the  said  Fran* 
Cisco  Ferreiri,  paid  over  to  the  Government  of  Portugal  under  the 
decree  of  some  Court  in  Portugal ;"  and  <<  that  the  cause  of  action  (if 
any  there  be)  arose  in  the  kingdom  of  Portugal,  and  not  within  the 
mty  of  London."  On  this  attachment  the  garnishee  obtained  a  ver- 
dict and  judgment  in  the  Mayor's  Court.(a)    On  28th  March,  1851, 

(a)  See  pp.  308,  9,  pMt. 
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De  Haber  entered  another  action  in  the  same  Court  against  «<Her 
most  faithful  Majesty  Dofia  Maria  da  Gloria,  Queen  of  Portugal,  as 
reigning  Sovereign  and  as  supreme  head  of  the  nation  of  Portugal ;" 
and,  on  the  same  day,  issued  an  attachment  in  the  same  Court  against 
the  moneys,  &c.,  which  were  or  should  come  into  the  hands  of  De 
Brito.  The  attachment  issued. on  an  affidavit,  sworn  by  De  Haber  in 
the  Mayor's  Court,  wherein  he  deposed :  «<  that  Her  most  faithful  Ma- 
jesty Dofla  Maria  da  Gloria,  Queen  of  Portugal,  as  reigning  Sovereign 
and  as  supreme  head  of  the  nation  of  Portugal,  is  justly  and  truly  in- 
debted to  him,  this  deponent,  in  the  sum  of  12,136{.  for  money  had  and 
received  by  Her  said  Majesty  Dofia  Maria  da  Gloria,  Queen  of  Portu- 
gal, for  and  on  behalf  of  the  said  nation  of  Portugal,  for  the  use  of 
^^Qt^-j  this  deponent,  '^and  for  money  taken  by  Her  said  Majesty  Doiia 
^  Maria  da  Gloria,  Queen  of  Portugal,  by  and  on  behalf  of  the 
said  nation  of  Portugal,  from  this  deponent's  banker;  with  interest 
thereon." 

The  notice  of  attachment  (a)  to  De  Brito  referred  to  the  action,  de- 
scribing the  defendant  and  her  character  as  in  the  last-mentioned  affi- 
davit, and  attached  all  such  moneys,  &c.,  as  the  garnishee  then  bad,  or 
which  might  thereafter  come  into  his  hands  or  custody,  «<  of  the  said 
defendant,  to  answer  the  said  plaintiff  in  the  plea  aforesaid." 

The  affidavit  on  which  the  present  rule  was  obtiiined  further  stated 
that' deponent  had  been  informed  and  believed  that  the  last-mentioned 
claim  of  De  Haber  arose  upon  the  same  cause  of  action  as  that  in  the 
first  action ;  and  it  repeated,  as  to  this  last  action,  the  facts  already 
mentioned  to  have  been  deposed  to  as  to  the  first. 

The  affidavit  also  stated  that  another  attachment  issued  in  each  ac- 
tion against  Christy,  Forster,  Scholefield,  Shadbolt,  Oxley,  and  Tayler, 
the  trustees  of  The  London  Joint  Stock  Bank,  as  to  which  the  circum- 
stances did  not  differ  from  those  of  the  attachments  first  mentioned* 

In  answer,  on  the  part  of  De  Haber,  an  affidavit  by  the  Deputy 
Registrar  of  the  Mayor's  Court  was  put  in,  which  stated  the  custom 
of  London  as  to  foreign  attachments.  It  stated,  further,  that  the  affi- 
davit on  which  the  Mayor's  Court  granted  the  attachment  <<  is  not  con- 
sidered in  the  nature  of  an  affidavit  to  hold  to  bail,  and  is  not  tested 
by  the  rules  applicable  to  such  affidavits,  but  is  taken  as  a  protection 
*1QQ1  ^^  ^^^  Court  Mid  suitors,  *that  no  attachment  should  be  made 
^  without  any  real  debt  existing  between  the  plaintiff  and  defend- 
ant; and  that  such  affidavit  forms  no  part  of  the  issue  between  the 
plaintiff  and  garnishee."  <<That,  if  upon  such  affidavit  there  should 
appear  any  patent  defect  in  the  statement  or  consideration  of  the  plain- 
tiff's debt,  or  such  a  debt  as  will  not  sustain  any  attachment,  the  Court 
will  permit  a  motion  to  be  made  to  dissolve  the  attachm^ent  upon  such 
grounds :  but  such  defect  must  appear  upon  the  face  of  such  affidavit ; 

(a)  Set  oat  at  loBftk  in  the  jiidfmeBt»  poft»  p.  206. 
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and  the  practiee  has  been  not  to  allow  any  question  affecting  merits  to 
be  entered  into  upon  sach  sammary  proceeding;  but  that  the  said  gar- 
nishee may,  at  any  time,  make  an  application  to  the  Court  to  dissolve 
an  attachment  on  special  grounds.  That  no  plea  upon  the  trial  of  an 
attachment  can  be  entered  on  behalf  of  a  defendant,  because  such  de- 
fendant is  not  in  Court  and  therefore  cannot  be  a  party  to  the  issue ; 
bat,  under  the  garnishee's  usual  plea  of  Nil  habet,  the  Court  is  accus- 
tomed to  give  great  latitude  to  all  defences :  but  that  the  garnishee  is 
not  restricted  to  such  plea,  but  may  plead  any  special  matter." 
In  last  Easter  Term. (a) 

Borthufiekj  for  De  Haber,  showed  cause. — It  is  true  that  a  foreign 
sovereign,  sued  in  respect  of  transactions  entered  into  exclusively  in 
the  character  of  sovereign,  cannot  be  compelled  to  appear  in  an  Eng- 
lish Court  of  justice.     But  the  privilege  may  be  waived;  and  it  is 
waived  if  it  is  not  properly  pleaded.    That  clearly  ^appears  from  r^nf\{\ 
Lord  Langdale's  judgment  in  The  Duke  of  Brunswick  v.  The  ^ 
King  of  Hanover,  6  Beav.  1.(6)     The  case  is  somewhat  analogous  to 
that  of  an  action  brought  against  the  governor  of  a  foreign  possession 
of  the  Crown  for  an  act  done  in  such  foreign  possession ;  the  governor, 
if  he  insists  upon  his  right  to  do  the  act  in  his  character  of  governor, 
must  plead  the  matter  speciltlly;  Mostyn  v.  Fabrigas,  1  Cowp.  161, 
172,  S.(e)    The  Queen  of  Portugal,  by  not  pleading  to  the  jurisdiction, 
has  submitted  to  it.     But,  further,  the  present  question  is  not  between 
the  plaintiff  and  the  Queen  of  Portugal,  but  between  the  plaintiff  and 
the  garnishee.     The  defendant  cannot  have  a  prohibition,  for  want  of 
jurisdiction,  before  appearing  in  the  inferior  Court ;  and  the  garnishee, 
to  take  advantage  of  the  objection,  should  plead  it  there ;  Cook  v.  Li- 
cence, 1  Ld.  Raym.  846,  6  Bac.  Abr.  589,  (7th  ed.)  tit.  Prohibition  (K). 
The  prohibition  will  then  go,  if  the  inferior  Court  refuse  the  plea  so  as 
to  show  unequivocally  an  intention  to  exceed  the  jurisdiction.     If  the 
garnishee  had  pleaded  only  Nil  habet,  the  Lord  Mayor's  Court  would 
unquestionably  have  had  the'  right  to  try  an  issue  on  that  plea.     He 
might  have  pleaded  to  the  jurisdiction ;  for  he  can  plead  whatever  the 
defendant  can ;  Masters  v.  Lewis,  1  Ld.  Raym.  56.    Even  if  the  Queen 
of  this  realm  had  chosen,  as  she  might,  to  sue  as  an  individual, (eQ  she 
must  have  answered  to  a  bill  of  discovery  touching  the  matter  of  the 
suit.   Where  an  objection  is  taken  to  the  jurisdiction-  *of  a  county  r^toA-i 
court,  the  party  becomes  entitled  to  the  writ  of  prohibition  by  ^ 
appearing  and  showing  the  matter  before  the  judge,  who,  if  he  then 
proceed,  may  be  prohibited ;  Thompson  v.  Ingham,  14  Q.  B.  710  (E.  C. 
L.  R.  vol.  68).     How  can  the  plaintiff  here  know  in  what  character  the 
Queen  of  Portugal  opposes  the  attachment  ?    [Lord  Campbell,  C.  J.~- 

(a)  M*7  10th,  1851.    Before  Lord  CunpbeU,  C.  J.,  Patteeon,  Wightmfta,  ftod  Brie,  Ji. 
(6)  In  the  Rolls.    8.  C.»  in  Dom.  Proc.,  affirmini^  the  ftbore  deoree^  2  H.  L.  Ca.  I. 
(e)  See  notei  to  8.  C.  in  1  Smith's  Lead.  Ca.  863,  888  b,  e.  (8d  ed). 
{d)  B—  16  Yin.  Abr.  536,  tit  PrwrogaHw€  ofik%  King  (Q.  4). 
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Your  affidavit  in  the  Lord  Mayor's  Conrt,  upon  which  your  attachment 
is  founded,  states  that  she  is  sued  as  reigning  Sovereign  of  Portugal.] 
That  is  not  properly  before  the  Court;  nor  is  the  affidavit  really  the 
foundation  of  the  attachment :  it  is  merely  required  to  protect  the 
Court  below  from  acting  on  a  frivolous  suggestion.  The  fact  of  the  oath 
need  not  be  averred  in  a  plea  of  foreign  attachment ;  Banks  v.  Self.(a) 
There  is  at  least  enough  doubt  to  induce  the  Court  not  to  prohibit  with- 
out requiring  a  declaration  in  prohibition. 

Sir  F.  Thenger  and  Bovill^  for  the  Queen  of  Portugal,  oontriL.— 
This  is  a  stronger  case  than  Wadsworth  v.  Queen  of  Spain,  ^nte,  p. 
171,  because  it  appears  that  here  the  original  cause  of  action  arose  en- 
tirely in  Portugal ;  the  money,  in  respect  of  which  the  plaintiff  sues, 
never  was  in  England.  [Lord  Campbell,  C.  J. — The  fund  attached 
would  appear  to  belong  to  the  Queen  of  Portugal  in  the  same  character 
as  that  in  which  she  is  a  debtor,  if  at  all.]  That  is  undoubtedly  so. 
Assuming,  on  the  grounds  urged  in  Wadsworth  v.  Queen  of  Spain,  that 
the  action  does  not  lie  against  the  Queen  of  Portugal,  it  does  appear 
that  the  Lord  Mayor's  Court  has  ^exceeded  its  jurisdiction.   The 


*202] 


object  of  the  afttachment  is  to  compel  a  purty  to  appear  in  a  cause 


which  is  not  within  the  competence  of  that  Court.  It  is  said  that  the 
garnishee  ought  to  have  pleaded  to  the  jurisdiction :  but,  even  if  that 
were  so,  the  Court  will  not,  on  account  of  his  not  having  so  pleaded, 
allow  this  action  to  go  on  against  the  Queen  of  Portugal.  And,  further, 
he  was  not  bound  to  plead  to  the  jurisdiction :  as  regards  himself,  the 
only  question  is  whether  he  is  indebted  to  the  defendant :  he  may  be 
entirely  ignorant  of  the  nature  of  the  plaintiflTs  claim  on  the  defendant. 
It  may  be  questionable  whether  the  dictum  in  Masters  v.  Lewis,  1  Ld. 
Raym.  5C,  be  correct,  that  <«  garnishment  cannot  be,  but  where  the 
garnishee  is  liable  to  the  action  of  the  defendant ;  for  the  garnishee 
may  plead  all  things  that  the  defendant  might  have  pleaded."  [Lord 
Campbell,  C.  J. — It  is  the  dictum  of  no  less  a  Judge  than  Lord  Holt. 
WiOHTMAN,  J. — And  it  seems  very  reasonable.  Lord  Campbbll,  C.  J. — 
The  garnishee  may  in  some  cases  know  what  the  plaintiff's  claim  is. 
WiOHTMAN  J. — It  is  said  that  the  garnishee  may  plead  that  he  has  no 
money  of  defendant  in  hand,  «  or  other  special  matter  "{bj]  Supposing 
him  to  have  that  right,  his  abstaining  from  the  exercise  of  it  cannot 
oust  the  original  debtor  from  the  right  of  denying  the  jurisdiction. 
Again,  the  Court,  even  on  the  suggestion  of  a  stranger,  will  prohibit 
the  inferior  Court  from  exceeding  its  jurisdiction ;  Com.  Dig.  ProhHri- 
tton,  (E),  2  Inst.  707.  It  is  true  that,  in  ordinary  cases,  a  party  sued 
appears,  before  applying  for  a  prohibition ;  Sparks  v.  Wood,  6  Mod.  146: 
and  a  plea  to  the  jurisdiction  may  be  generally  proper ;  Lucking  v. 

(a)  Note  to  Harington  9,  MMmorrii,  5  Taunt  S84 

(b)  Bohnn's  PriTUegia  Londini,  266  (Sd  ad.). 
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Denning,  1  Salk.  201 :  but  an  ^appearance  and  plea  would  be 


[*208 


aUord  and  contradictory  in  the  present  case,  where  the  objec- 
tion is  that  the  defendant  cannot  be  called  upon  to  appear  at  all.  In  a 
plea  to  the  jurisdiction,  the  defendant  mast  appear  in  person ;  6  Bac. 
Abr.  235  (7th  ed.),  tit.  PUoi  and  Pleadings  (E)  2 ;  now,  where  the  party 
is  not  bound  to  appear,  this  Court  will  prohibit  the  enforcing  process  to 
compel  appearance;  Yaughan^v.  Evans,  2  Ld.  Raym.  1408.  It  is  true 
that,  by  instituting  proceedings  in  an  English  Court,  the  Queen  of  Por- 
tngal  might  make  herself  liable  to  answer  a  bill  relating  to  those  pro- 
ceedings :  even  so,  however,  she  would  not  be  liable  to  answer  another 
party  in  a  different  matter ;  The  Duke  of  Brunswick  v.  The  King  of 
Hanover,  6  Beav.  1,  88 ;  S.  C.  2  H.  L.  Ca.  1.  But,  iji  fact,  she  has 
never  been  a  party  to  this  proceeding  at  all.  The  privilege  of  a  for 
eign  sovereign,  like  that  of  ambassadors,  rests  on  the  law  of  nations : 
Stat.  7  Ann.  c.  12,  was  only  declaratory,  and  was  passed  to  conciliate 
the  Czar;  Triquet  v.  Bath,  3  Burr.  1478,  1480.  Suppose  the  Queen 
instituted  proceedings  against  the  garnishee  in  Portugal  for  the  debt : 
could  he  set  up  the  English  attachment  as  a  defence  7  [Lord  Camp- 
BJBLL,  C.  J. — That  is  a  question  which  we  cannot"  answer.] 

Lord  Campbell,  C.  J. — We  will  take  time  to  consider  our  judgment, 
fiat,  without  prejudice  to  any  point  which  has  been  argued  in  this  case, 
I  must  express  very  great  regret  that  the  action  should  have  been 
brought.  I  have  no  hesitation  in  saying  that  such  actions  do  not  lie ; 
and  I  am  very  ^orry  to  find  that  this  has  been  persisted  in.  The  only 
qaestion  is  as  to  *the  proper  mode  of  stopping  it,  whether  by  a  ri^o^j 
plea  in  the  Court  below  or  by  prohibition.  Our.  adv.  vtdt.      ^ 

Lord  Campbell,  C.  J.,  in  this  term  (May  28th),  delivered  the  judg- 
ment of  the  Court  in  both  cases. 

DE  HABER  t^.  The  QUEEN  OF  PORTUGAL. 

We  are  of  opinion  that  the  rule  for  a  prohibition  in  this  case  ought  to 
be  made  absolute. 

The  plaintiff  has  commenced  an  action  of  debt  in  the  Court  of  the 
Lord  Mayor  of  London  against  «<^^r  most  faithful  Majesty  Dofia 
Maria  da  Gloria,  Queen  of  Portugal,  as  reigning  Sovereign  and  supreme 
head  of  the  nation  of  Portugal :"  and,  by  an  aflSdavit  laid  before  us,  it 
appears  that  the  plaintiff's  alleged  cause  of  action  is  in  respect  of  a  sum 
of  Portuguese  money  equivalent  to  12,1362.  sterling,  which  he  had  in 
the  hands  of  one  Francisco  Ferreiri  of  Lisbon,  banker,  at  the  period 
when  Don  Miguel,  pretending  to  the  Crown  of  Portugal,  was  driven  out 
of  that  country,  and  which  was  by  the  said  Francisco  Ferreiri  paid  over 
to  the  Portuguese  (Government  now  represented  by  the  royal  defendant. 
The  plaintiff,  having  entered  his  plaint,  proceeded  according  to  the 
custom  of  foreign  attachment  in  the  city  of  London,  as  if  the  defendant 
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were  subject  to  the  jarisdiction  of  the  Lord  Mayor's  Court  and  the  caiue 
of  action  had  arisen  within  that  jurisdiction ;  and  he  sued  out  a  som* 
mons  for  the  defendant  to  appear  and  answer  the  plaintiff  in  the  plea 
aforesaid.    A  return  being  made  bj  the  Serjeant  at  Mace,  that  the  said 
defendant  had  nothing  within  the  said  city  or  liberties  thereof,  wherebj 
*she  can  be  summoned,  nor  was  to  be  found  within  the  same,(a) 
the  plaintiff  swore  an  aflSdavit,  in  which  he  stated  that  the  defend- 
ant, «as  reigning  Sovereign  and  as  supreme  head  of  the  nation  of 
Portugal,  is  justly  and  truly  indebted  to  him"  <<in  the  sum  of  12,136{., 
for  money  had  and  received  by  her  said  Majesty,  Dofia  Maria  da  Gloria, 
Queen  of  Portugal,  for  and  on  behalf  of  the  said  nation  of  Portugal,  for 
the  use  of  thi^  deponent,  and  for  money  taken  by  Her  said  Majesty 
Doiia  Maria  da  Gloria,  Queen  of  Portugal,  by  and  on  behalf  of  the  said 
nation  of  Portugal,  from  the  deponent's  banker,  with  interest  thereon." 
The  defendant  being  solemnly  called,  and  not  appearing  before  the 
Lord  Mayor,  the  plaintiff  alleged,  by  his  attorney,  that  Senhor  Gail- 
heme  Candida  Xavier  De  Brito,  of  the  city  of  London,  the  garnishee, 
had  money,  goods,  and  effects  of  the  defendant  in  his  hands,  and  prayed 
process  according  to  tfie  said  custom  to  attach  the  said  defendant  by  the 
said  money,  goods,  and  effects  in  the  hands  of  the  garnishee  as  afore- 
said, so  that  the  defendant  may  appear  in  the  Lord  Mayor's  Court  to 
answer  the  plaintiff  in  the  plea  aforesaid.     Thereupon  the  Judge  pre- 
siding in  the  Court  awarded  an  attachment  against  the  defendant  as 
prayed,  directed  to  the  Serjeant  at  mace,  which  that  officer  immediately 
executed,  leaving  with  the  garnishee  a  notice  in  the  terms  following. 

"  Senhor  Guilherne  Candida  Xavier  De  Brito.  28th  March,  1851. 
*90fil  *  *Take  notice  that,  by  virtue  of  an  action  entered  in  the  Lord 
^  Mayor's  Court,  London,  against  Her  most  faithful  Majesty  Dofia 
Maria  da  Gloria,  Queen  of  Portugal,  as  reigning  Sovereign  and  as 
supreme  head  of  the  nation  of  Portugal,  defendant,  at  the  suit  of 
Maurice  de  Haber,  plaintiff,  in  a  plea  of  a  debt  upon  demand  of  24,000/., 
I  do  attach  all  such  moneys,  goods,  and  effects  as  you  now  have,  or  which 
hereafter  shall  come  into  your  hands  or  custody,  of  the  said  defendant, 
to  answer  the  said  plaintiff  in  th«  plea  aforesaid :  And  that  you  are  not 
to  part  with  such  moneys,  goods,  or  effects  without  license  of  the  said 
Court.  G.  T.  R.  Rbynal,  plaintiff's  attorney, 

Lord  Mayor's  Court  Office,  Old  Jewry. 
J.  Z.  GoRB,  Serjeant  at  Mace." 

On  the  second  day  of  Easter  term  this  rule  for  a  prohibition 'was 
applied  for  and  obtained  on  behalf  of  the  Queen  of  Portugal. 

Cause*  being  shown  against  this  rule  and  a  similar  rule  in  a  similar 

(a)  The  proceedings  in  the  Lord  Mayor's  Court  (except  the  affldayiti  of  debt  in  the  two  snit«» 
and  the  notices  of  attAcbment  in  the  last)  were  not  ezpreselj  deposed  to :  but  it  waa  assuned  in 
the  argument  that  the  regular  course  of  foreign  attachment  had  been  punned. 
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action  brought  against  Her  most  faithful  Majesty  the  Queen  of  Spain, 
various  questions  respecting  foreign  attachment  were  discussed,  which 
we  do  not  feel  it  necessary  to  determine,  ds  we  think  that,  upon  simple 
and  clear  grounds,  there  has  been  an  excess  of  jurisdiction  by  the  Court 
of  the  Lord  Mayor  of  London,  against  which  we  are  bound  to  grant  a 
prohibition  at  the  prayer  of  the  defendant. 

In  the  first  place,  it  is  quite  certain,  upon  general  principles,  and 
upon  the  authority  of  the  case  of  The  *Duke  of  Brunswick  v.  r4c9AiT 
!nie  King  of  Hanover,  2  H.  L.  Oa.  l,(a)  recently  decided  in  the  ^ 
House  of  Lords,  that  an  action  cannot  be  maintained  in  any  English 
Court  against  a  fofeign  potentate,  for  anything  done  or  omitted  to  be 
done  by  him  in  his  public  capacity  as  representative  of  the  nation  of 
which  he  is  the  head ;  and  that  no  English  Court  has  jurisdiction  to 
entertain  any  complaints  agaipst  him  in  that  capacity.  Redress  for 
such  complaints  affecting  a  British  subject  is  only  to  be  obtained  by  the 
laws  and  tribunals  of  the  country  which  the  foreign  potentate  rules,  or 
by  the  representations,  remonstrances,  or  acts  of  the  British  Govern- 
ment. To  cite  a  foreign  potentate  in  a  municipal  court,  for  any  com- 
plaint against  him  in  his  public  capacity,  is  cont!k*ary  to  the  law  of 
nations,  and  an  insult  which  he  is  entitled  to  resent. 

The  statute  7  Ann.  c.  12,  passed  on  the  arrest  of  the  Russian  ambas- 
sador, to  appease  the  Czar,  has  always  been  said  to  be  merely  declaratory 
of  the  law  of  nations,  recognised  and  enforced  by  our  municipal  law ; 
and  it  provides(fr)  that  all  process,  whereby  the  person  of  any  ambas- 
sador, or  of  his  domestic  servant,  may  be  arrested,  or  hUgood^  distrained 
CT  ui^dy  shall  be  utterly  null  and  void.  On  the  occasion  of  the  outrage 
which  gave  rise  to  the  statute,  Lord  Holt  was  present  as  a  privy,  coun- 
cillor to  advise  the  Government  as  to  the  fit  steps  to  be  taken ;  and, 
with  his  sanction,  seventeen  persons,  who  had  been  concerned  in  arrest- 
ing the  ambassador,  were  committed  to  prison  that  they  might  be  pro- 
secQted  by  information  at  the  suit  of  the  Attorney-General.  Can  we 
doubt  that,  in  the  ^opinion  of  that  great  Judge,  the  Sovereign  r^^oAo 
himself  would  have  been  considered  entitled  to  the  same  protection,  ^ 
immunity^  and  privilege  as  the  minister  who  represents  him  ? 

Let  us  see  then  what  has  been  done  by  the  Lord  Mayor  of  London. 
On  a  plaint  being  entered  in  his  Court  against  «« Doiia  Maria  da  Gloria, 
as  reigning  Sovereign  and  supreme  head  of  the  nation  of  Portugal," 
for  what  she  had  done  <«for  i^d  on  behalf  of  the  said  nation,*'  he  sum- 
mons her  to  appear  before  him ;  and,  she  being  solemnly  called  and. 
making  default,  he,  with  full  knowledge  that  she  was  so  sued,  issues  an* 
attachment  against  her  for  this  default,  to  compel  her  to  appear.  Under 
this  attachment,  all  her  money,  goods,  and  effects  within  the  City  and 
liberties  of  London  are  ordered  to  be  seized ;  if  she  does  not  obey  the 

(a)  Affirming  the  doorte  of  the  MMtor  of  tho  RoUi  in  8.  C.  6  Boftr.  I. 
{b)  Sect.  3. 
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mandate  within  a  year  and  a  day,  these  funds  are  to  be  confiscated  or 
applied  to  the  satisfaction  of  the  plaintiff's  demand,  without  any  proof 
of  its  being  justly  due ;  and  she  can  only  get  rid  of  the  attachment  by 
giving  bail,  to  pay  the  sum  which  the  plaintiff  may  recover,  or  to  render 
herself  to  prison  that  she  may  be  committed  to  the  Poultry  or  Giltspur 
Street  Compter.  The  attachment  applies,  not  only  to  all  the  moneys, 
goods,  and  effects  of  the  Queen  of  Portugal  then  in  the  hands  of  the 
garnishee,  but  to  all  that  shall  thereafter  come  into  his  hands.  The  pro- 
cess is  studiously  framed  to  be  applicable  to  property  of  the  Queen  u 
«( supreme  head  of"  the  Portuguese  nation.  It  appears  from  the  afi- 
davit  that  the  plaintiff  had  entered  a  former  plaint  against  the  Queen 
of  Portugal,  which,  he  suggested,  was  against  her  in  her  individosl 
capacity;  that,  upon  an  attachment,  the  garnishee  pleaded  Nil  habet; 
Mfiq-i  ^^^  ^^^^  ^P^°  ^^^^  issne  the  "^jvry  found  a  verdict  for  the  gar- 

^  nishee,  because  all  the  funds  in  the  hands  of  the  garnishee  were 
proved  to  belong  to  the  defendant  in  her  public  capacity  as  Sovereign 
of  the  dominions  which  she  governs.  Were  the  defendant  now  to  plead 
Nil  habet,  the  verdict  must  be  against  him ;  for  the  funds  which  he  holds 
belong  to  the  defendant  in  the  capacity  in  which  she  is  sued.  While 
this  attachment  stands,  should  any  money  raised  by  loan,  or  any  muni- 
tions of  war,  purchased  for  the  use  of  the  Portuguese  Government,  be 
found  within  the  city  of  London  or  the  liberties  thereof,  they  are  all 
liable  to  be  seized  for  the  benefit  of  the  plaintiff. 

It  may  be  right  that  we  should  mention  two  authorities  which  we  have 
met  with  in  our  researches  upon  this  subject,  although  they  were  not 
referred  to  in  the  argument,  as  they  seem  at  variance  with  the  ppinion 
we  have  formed.  Bynkershoek,  in  his  treatise  De  Foro  Legatorum,  ch. 
iv.,(a)  discussing  the  question  whether  the  goods  of  a  sovereign  prince 
in  a  foreign  state  are  liable  to  be  judicially  arrested  or  attached,  says : 
<«  In  causfi  civili  cum  id  inter  privates  obtineat,  ubicunque  arreata  fre- 
quentantur,  ego  nullus  animadverto,  cur  non  idem  obtinere  oporteat  quod 
ad  bona  externorum  Principum.  Si  ab  arresto  Principis  temperemns 
ob  sanctitatem  personn,  quis  bona  Principis  in  alieno  imperio  sequ^  aancia 
esse  dixerit  ?  usu  gentium  invaluit,  ut  bona,  qu»  Princeps  in  altertss 
ditione  sibi  comparavit,  sive  hssreditatis,  vel  quo  alio  titulo  acqaisivit, 
perinde  habeantur,  ac'bona  privatorum,  nee  min&s,  quam  hsec,  subjici- 
antur  oneribus  et  tributis.*'  But  this  author,  who  is  well  known  to  have 
an  antipathy  to  crowned  heads  and  to  nipnarchical  government,  admits 
^o-iM  that  other  jurists  differ  from  *faim;  and  he  goes  on  to  cite  a 

-^  decision  in  his  own  country  which  completely  overturns  his  doc- 
trine, if'  In  the  year  1668,  certain  private  creditors  of  the  King  of 
Spain  arrested  three  ships  of  war  of  that  kingdom,  which  had  entered 
the  port  of  Flushing,  that  the  pursuers  might  thus  obtain  satisfaction 
for  their  debt,  the  King  of  Spain  being  cited  to  appear  at  a  certain  day 

(a)  Op«ra,  ToL  i,  p.  161.    Ujdw,  1707,  feL 
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before  the  Jadgee  of  the  Oourt  of  Flashing :  but,  upon  the  remonstraiiee 
of  the  Spanish  ambassador,  the  States  Oenera],  by  a  decree  of  12th 
December,  1668,  ordered  the  authorities  of  the  province  of  Zealand  to 
liberate  the  Spanish  ships  of  war,  and  to  allow  them  freely  to  depart, 
8t  the  same  time  directing  a  representation  to  be  made  to  the  Spanish 
Government  to  do  justice  to  the  Dutch  citizens,  lest  it  should  be  neeea- 
ssrj  to  rescfrt  to  reprisals."  And  there  can  be  no  doubt  that,  according 
to  the  law  of  nations,  repri»al»  would  be  the  appropriate  remedy,  not 
a  jadioial  citation  before  a  municipal  Court,  to  be  enforced  by  seisuiie 
of  national  property. 

In  Selden'e  Table  Talk  (Singer's  Edition,  p.  108,(a) )  there  are  the 
following  words,  supposed  to  be  spoken  by  that  profound  lawyer  himself. 
«  The  King  of  Spain  was  outlawed  in  Westminster  Hall,  I  being  of 
eoansel  against  him.  A  merchant  had  recovered  costs  against  him  in 
a  anit,  which  because  he  could  not  get,  we  advised  to  have  him  outlawed 
'  fornot  appearing,  and  so  he  was.  As  soon  as  Gondomar  heard  that  be 
presently  sent  the  money,  by  reason,  if  his  master  had  been  outlawed, 
he  could  not  have  the  benefit  of  the  law,  which  would  have  been  vei^ 
prejudicial,  there  being  then  many  suits  depending  betwixt  the  King  of 
Spain,  and  our  English  merchants." 

*The  fact  here  stated  seems  to  have  been  credited  by  Lord  r^n-i-i 
Chancellor  Thurlow,  who,  in  Nabob  of  the  Oamatic  v.  East  India  '- 
Company,  1  Yes.  Jun.  871,  886,  note  (64),  « observed,  that  the  King 
of  Spain  had  been  once  outlawed  by  Selden's  advice  to  prevent  him  from 
taking  advantage  of  his  suit."  But  he  adds:  «the  outlawry  waa  bad 
•enough."  Others  have  doubted  whether  the  King  of  Spain  ever  was 
outlawed  in  the  manner  supposed.  Legge,  in  his  Law  of  Outlawry,(A) 
p.  12,  alluding  to  it,  says ;  «<  This  was  a  very  strange  case  if  for  costs 
only,  as  it  does  not  seem  to  be  warrantable  by  law." 

Such  an  extract  fi^om  an  amusing  book  of  anecdotes  cannot  be  con- 
aidered  any  authority  for  the  position  that  a  sovereign  prince  may  be 
sued  as  such  in  our  municipal  Courts,  and  that  property  belonging  to 
him  in  his  public  capacity  may  be  seised  to  compel  an  appearance. 
The  statement  is  in  no  way  authenticated  by  Selden  himself,  and  'is 
merely  a  loose  report  of  what  is  supposed  to  have  fallen  from  him  m 
conversation.  It  cannot  be  accurate ;  as  the  outlawry  is  first  supposed 
to  have  been  for  non-payment  of  eosU,  and,  secondly,  for  not  appoaring : 
and,  according  to  the  usual  practice,  it  could  not  have  been  in  West- 
minster Hall.  We  have  caused  search  to  be  made  for  the  record ;  but 
it  is  not  forthcoming.  There  may  de  facto  be  judgment  of  outlawry 
against  any  sovereign  prince  who  does  not  appear  after  being  proclaimed 
the  requisite  number  of  timea  at  the  Ooonty  Court  or  Court  of  Hustings, 
no  inquiry  being  made  whether  the  defendant  be  an  alien  or  a  natiuial 

(a)  Tit  Law,  {  8. 
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born  Englishman,  an  emperor  or  a  peasant :  bat  this  proceeding  is 
^rt^9-|  clearly  irregalar;  and  all  concerned  m  it  *would  be  liable  to 

''-'  punishment.  Till  stat.  2  &  3  W.  4,  c.  39,  sect.  5,  there  could  have 
been  no  outlawry  except  upon  a  capias^  which  could  not  be  lavfally 
sued  out  against  a  peer  or  member  of  the  House  of  Commons,  moch  less 
against  a  sovereign  prince.  After  outlawry,  the  outlaw  is  to  be  seised 
wherever  he  can  be  found,  and  imprisoned  in  salv&  et  arctfi  ca8todi&; 
all  his  personal  property  is  forfeited  to  the  Queen  of  England ;  and  she 
is  entitled  to  the  profits  of  all  his  lands.  Such  a  proceeding  is  mani- 
festly inapplicable  to  a  foreign  sovereign,  who  must  be  supposed  to  be 
in  his  own  dominions,  and,  if  he  were  in  England,  could  not  be  so  sued 
without  a  breach  of  the  law  of  nations  and  of  our  municipal  law.  The 
suits  alleged  to  have  been  pending  between  the  King  of  Spain  and  the 
English  merchants,  if  there  were  any,  were  probably  actions  brought 
by  him  on  bills  of  exchange,  or  arising  out  of  some  of  the  commer- 
cial transactions  in  which  his  Majesty  was  then  engaged.  For  such 
matters  a  foreign  sovereign  might  and  may  still  sue  in  our  Courts  of 
justice :  but  no  authority  can  be  found  for  his  being  sued  here  as  a 
sovereign. 

In  the  case  of  The  Prince  Frederick,  before  Lord  Stowell  as  Judge 
of  the  Admiralty,  the  same  view  of  the  subject  was  taken  by  that 
greatest  of  jurists,  although,  from  a  compromise,  no  formal  judgment 
was  pronounced.  There  a  Dutch  ship  of  war  had  been  saved  from  ship- 
wreck by  English  sailors,  who  libelled  her  for  the  salvage.  Objection 
being  made  that  the  Court  had  no  jurisdiction,  a  distinction  was 
attempted,  that  the  salvors  were  not  suing  the  King  of  the  Netherlands, 
*Q1  ^1  ^"^  ^^^^'  being  in  possession  of,  and  having  a  *lien  upon,  a  ship 
^  which  they  have  saved,  the  proceeding  might  be  considered  ta 
rem.  But  Lord  Stowell  saw  such  insuperable  difficulties  in  judicially 
assessing  the  amount  of  salvage,  the  payment  of  which  was  to  be  enforced 
by  sale,  that  he  caused  a  representation  to  be  made  on  the  subject  to 
the  Dutch  government,  who  very  honourably  consented  to  bis  dis- 
posing of  the  matter  as  an  arbitrator.  The  case  of  The  Prince  Fre- 
derick is  not  in  print ;  but  we  had  an  account  of  it  from  the  Queen's 
advocate. 

Notwithstanding  the  dictum  of  Bynkershoek,  and  the  outlawry  of 
the  King  of  Spain,  supposed  to  be  related  by  Selden,  we  cannot  doubt 
that  the  awarding  of  the  attachment  in  the  present  case  by  the  Lord 
Mayor's  Court  was  an  excess  of  jurisdiction,  on  the  ground  that  the 
defendant  is  sued  as  a  foreign  potentate. 

Therefore,  the  circumstance  that  the  cause  of  action,  if  there  were 
any,  arose  out  of  the  jurisdiction  of  the  Lord  Mayor's  Court,  need  not 
be  relied  upon.  Nevertheless,  after  the  strong  assertions  at  the  bar 
that  this  is  immaterial  where  the  defendant  does  not  appear,  we  think 
it  right  to  say  that,  having  examined  the  authorities,  we  entertain  no 
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joobt  that  the  process  of  foreign  attachment  can  only  be  duly  resorted 
to  where  the  cause  of  action  arose  within  the  jurisdiction  of  the  Court 
from  which  it  issues.  The  garnishee  is  safe  by  paying  under  the  judg- 
ment of  the  Court :  but  the  objection  that  the  cause  of  action  did  not 
arise  within  the  jurisdiction  of  the  Court,  if  properly  taken,  must  pre- 
Tail.  No  agreement  of  counsel  to  abstain  from  making  the  objection 
can  alter  the  law  of  the  land,  which  says  that  an  inferior  Court  can 
odIj  hold  plea  where  the  cause  of  action  ^arises  within  the  local  ^4,014 
limits  to  which  its  jurisdiction  by  charter  or  custom  is  confined.  ^ 

We  have  now  to  consider  whether  we  can  grant  the  prohibition  on 
the  application  of  the  Queen  of  Portugal  before  she  appears  in  the  Lord 
Major's  Court.     The  plaintiff's  counsel  argue  that,  before  she  can  be 
heard,  she  must  appear  and  put  in  bail,  in  the  alternative,  to  pay  or  to 
render.    It  would  be  very  much  to  be  lamented  if,  before  doing  justice 
to  her,  we  were  obliged  to  impose  a  condition  upon  her  which  would  be 
a  further  indignity,  and  a  further  violation  of  the  law  of  nations.     If 
the  rule  were  that  the  application  for  a  prohibition  can  only  be  by  the 
defendant  after  appearance,  we  should  have  had  little  scruple  in  making 
this  an  exception  to  the  rule.     But  we  find  it  laid  down  in  books  of  the 
highest  authority  that,  where  the  Court  to  which  the  prohibition  is  to 
go  has  no  jurisdiction,  a  prohibition  may  be  granted  upon  the  request 
of  %»tranger^  as  well  as  of  the  defendant  himself;  2  Inst.  607,  Com. 
Dig.  Prohibition^  (E.).     The  reason  is  that,  where  an  inferior  Court 
exceeds  its  jurisdiction,  it  is  chargeable  with  a  contempt  of  the  Crown 
as  well  as  ja  grievance  to  the  party ;  Ede  v.  Jackson,  Fort.  845.    There- 
fore this  Court,  vested  with  the  power  of  preventing  all  inferior  Courts 
I  from  exceeding  their  jurisdiction  to  the  prejudice  of  the  Queen  or  her 
subjects,  is  bound  to  interfere  when  duly  informed  of  such  an  excess 
of  jurisdiction.     What  has  been  done  in  this  case  by  the  Lord  Mayor's 
Court  must  be  considered  as  peculiarly  in  contempt  of  the  Crown,  it 
being  an  insult  to  an  independent  sovereign,  giving  that  sovereign  just 
cause  of  complaint  to  the  British  Government,  and  having  a  r^oiic 
^tendency  to  bring  about  a  misunderstanding  between  our  own  ^ 
gracious  Sovereign  and  her  ally  the  Queen  of  Portugal. 

Therefore,  upon  the  information  and  complaint  of  the  Queen  of 
Portugal,  either  as  the  party  grieved,  or  as  a  ttranger,  we  think  we 
are  bound  to  correct  the  excess  of  jurisdiction  brought  to  our  notice, 
and  to  prohibit  the  Lord  Mayor's  Court  from  proceeding  further  in  this 
suit.  Rule  absolate.(a) 

(a)  8«e  Wettoby  «.  Day,  2  B.  *  B.  605  (B.  G.  L.  R.  toL  76.) 
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WADSWORTH  v.  The  QUEEN  OF  SPAIN. 

This  case  nearly  resembles  that  in  which  we  have  jnst  given  jodg- 
ment,  bat  differs  from  it  in  two  particulars.  1.  Here  the  plaintiff's 
affidavit  does  not  expressly  state  that  the  action  is  brought  against  tbe 
defendant  as  reigning  Sovereign  and  supreme  Head  of  the  Spanish 
nation ;  and,  2.  The  party  applying  is  the  garnishee,  after  pleading 
Nil  habet. 

The  effect  of  the  first  difference  is  entirely  done  away  with  by  the 
disclosure  the  plaintiff  makes  in  the  affidavit  of  his  supposed  cause  of 
action,  which  is  on  a  written  instrument  commonly  called  a  Spanish 
Oovernment  bond  in  the  form  of  a  debenture  entitled  «<  Public  Debt  of 
SpatHj"  signed  by  an  officer  of  the  Government  of  Spain  as  contractor, 
amd  purporting  to  have  been  issued  under  a  decree  of  the  Cortes  sanc- 
tioned by  the  Regent  of  Spain  in  the  name  of  her  daughter,  the  pre- 
sent Queen,  then  a  minor.  It  is  quite  clear  that  no  one  could  pretend 
^Ifi1  ^P^^  ^^^^  ^^  instrument  to  bring  an  ^action  against  the  Queen 
^  of  Spain  as  a  private  individual,  supposing  that  she  could  be 
sued  in  the  Lord  Mayor's  Court  for  a  debt  contracted  by  her  in  London 
in  her  private  capacity,  she  having  by  the  constitutional  laws  of  Spain 
private  property  which  would  be  answerable  for  such  a  debt. 

There  is  here  therefore  an  equal  want  of  jurisdiction  in  the  Lord 
Mayor's  Court  to  entertain  the  suit  or  to  summon  the  defendant. 
Nevertheless,  the  Lord  Mayor  did  entertain  the  suit,  summoned  the 
defendant,  and,  upon  her  making  default  in  appearing  before  him,  with 
full  knowledge  of  the  alleged  cause  of  action,  awarded  an  attachment 
against  her,  under  which  money  due  to  her  in  her  public  capacity  as 
Sovereign  of  Spain  was  liable  to  be  seized. 

There  is  in  this  case,  therefore,  the  same  palpable  excess  of  jurisdic- 
tion pointed  out  in  the  case  of  the  Queen  of  Portugal.  We  have  only 
to  consider  whether  there  is  before  us  a  proper  party  to  pray  for  a  pro- 
hibition. The  Queen  of  Spain  does  not  make  the  complaint ;  and  it 
is  only  made  by  the  garnishee,  after  pleading  Nil  habet.  The  plaintiff's 
counsel  argue  that  the  garnishee  could  only  plead  Nil  habet ;  that,  if 
the  Queen  of  Spain  has  any  privilege  against  being  sued  in  the  Courts 
of  this  country,  she  only  can  take  advantage  of  it ;  that  she  ought  to 
have  appeared  and  pleaded  to  the  jurisdiction;  that  by  her  non-appear- 
ance she  must  be  considered  as  having  waived  her  privilege ;  that  there 
has  been  no  excess  of  jurisdiction  at  any  rate  as  far  as  the  garnishee 
is  concerned ;  that  it  must  be  presumed  that  the  Lord  Mayor's  Court 
will  do  its  duty ;  and  that,  if  it  decide  improperly,  the  remedy  is  a 
writ  of  error  by  which  the  record  may  finally  be  brought  into  this 
i^tyyrj-y  Court.  But  WO  *are  clearly  of  opinion  that  in  a  case  of  this 
^  sort,  if  the  garnishee  comes  in  time,  he  may  be  heard  in  this 
Court  and  a  prohibition  may  be  granted  at  his  instance.     Here  there 
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neither  was  nor  coald  be  any  personal  summonB ;  the  defendant  could 
not  be  required  to  appear  without  a  breach  of  the  law  of  nations  ;  the. 
plea  to  the  jurisdiction  could  only  have  been  pleaded  by  her  in  her 
proper  person  ;  the  garnishee  has  an  interest  in  getting  aside  an  attach- 
ment improperly  executed  if  he  has  funds  of  the  defendant  in  his 
hands ;  for,  although  he  would  be  discharged  according  to  the  law  of 
this  country  by  payment  under  the  judgment  of  the  Lord  Mayor'u 
Court,  the  law  of  Spain  may  not  recognise  such  a  payment ;  he  is  pre- 
vented from  applying  the  funds  in  payment  of  a  debt  which  may  after- 
wards become  due  to  himself  from  the  Spanish  Government :  and  at  all 
events  he  is  «<a  stranger"  on  whose  information  and  complaint  of  the 
excess  of  jurisdiction  in  contempt  of  the  Grown  we  should  be  bound  to 
correct  it  by  a  prohibition.  If  the  record  fully  disclosed  the  error  into 
which  the  inferior  Court  has  fallen,  after  there  has  been  an  excess  of 
jurisdiction,  a  prohibition  and  not  a  writ  of  error  is  the  appropriate 
remedy. 

'ELas  the  garnishee  then,  by  pleading  Nil  habet,  disqualified  himself 
from  coming  before  us  to  pray  for  the  prohibition  7  Wo  think  not.  He 
was  bound  to  put  in  a  plea,  that  he  might  avoid  judgment;  and,  before 
the  trial  of  the  issue  upon  that  plea,  and  within  a  reasonable  time  after 
pleading  it,  he  applies  for  a  prohibition  to  prevent  further  proceedings 
in  an  action  which  ought  never  to  have  been  commenced.  Hoc  statu,, 
a  stranger  might  successfully  apply  for  a  prohibition ;  and,  surely,  sa 
may  the  garnishee. 


*To  show  that  a  prohibition  could  not  be  applied  for  till  the 


[*218 


objection  relied  upon  was  specifically  made  in  the  inferior  Court 
and  overruled,  the  plaintiff *s  counsel  mainly  relied  upon  the  two  case^ 
of  Home  v.  Lord  Camden,  2  H.  Bl.  583,  and  Chesterton  v.  Farlar,  7 
A.  &  E.  713  (E.  G.  L.  B.  vol.  84).  In  the- former  case  it  was  held  hj 
the  House  of  Lords,  m  conformity  with  the  advice  of  all  the  Judges, 
that,  whether  the  misinterpretation  by  an  inferidr  Court  of  a  statute, 
the  consideration  of  which  is  confessed  to  be  within  its  jurisdiction^  be  i^ 
ground  for  a  prohibition,  or  be  not  rather  a  matter  of  appeal,  in  sucli^ 
case  a  prohibition  will  not  lie  unless  it  be  made  to  appear  to  the  superior 
Court  that  the  party  applying  for  the  prohibition  has  in-  the  inferior 
Court  alleged  the  grounds  for  a  contrary  interpretation  of  the  statute 
on  which  he  appears  for  the  prohibition,  and  that  the  inferior  Court  has 
proceeded  notwithstanding  such  allegation.  But  the  opinion  of  the 
Judges,  delivered  by  Lord  Chief  Justice  Eyre,  on  which  the  House 
acted,  was  founded  entirely  upon  the  reason  that  the  inferior  Court  (the 
Commissioners  of  Prizes)  had  committed  no  excess  of  jurisdiction,  and 
therefore  that  a  misconstruction  of  the  Act  of  parliament  was  rather 
the  subject  of  an  appeal  than  of  a  prohibition.  He  says  :{a)  «( The 
complaint  made  to  the  temporal  Court  is  not  that  the  sentence  is  wrong, 

(a)  2  H.  Bi  MS. 
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which  indeed  the  temporal  Court  had  no  jnrisdiction  to  correct  if  it 
were  wrong,  nor  is  the  complaint  that  the  sentence  was  an  excess  of 
jurisdiction,  or  in  any  other  respect  a  ground  for  prohibiting  the  Prize 
Court  to  carry  it  into  execution."     In  Chesterton  v.  Farlar,  a  party 
♦91  Ql  *^^^  ^^^  appealed   from  the  Arches   Court  to  the   Queen  in 
^  Council,  the  appeal  being  referred  by  her  to  the  Judicial  Com- 
mittee, while  the  appeal  was  pending  and  before  any  proceeding  had 
been  taken  in  that  Court,  mored  the  Court  of  Queen's  Bench  for  a  pro- 
hibition, on  the  ground  that  a  church  rate  on  which  the  suit  had  been 
commenced  in  the  Consistory  Court  was  bad,  as  appeared  by  the  plead- 
ings there.     The  Court  of  Queen's  Bench  (I  think  very  properly)  held 
that  a  prohibition  could  not  be  granted  on  this  ground,  the  eatue  being 
before  a  Court  the  jurUdietion  of  which  was  not  deniedj  no  erroneoui 
proceeding  having  been  taken  there^  and  this  Court  refusing  to  presume 
that  the  Judicial   Committee  would  act  incorrectly.     Lord  Denman, 
having  pointed  out  that  the  Court  before  which  the  cause  then  was  had 
jurisdiction  over  it,  and  had  not  fallen  into  any  mistake,  adds :  «<  If,  in 
the  progress  of  the  cause,  the"  "  Court  should  commit  any  error,  if 
they  do  anything  against  common  law  or  Acts  of  parliament,  we  may 
then  interfere."     But,  in  the  case  at  bar,  the  inferior  Court  had  no 
jurisdiction  to  entertain  the  cause ;  and,  before  the  prohibition  was 
applied  for,  the  inferior  Court  bad  committed  a  manifest  error  and  had 
clearly  exceeded  its  jurisdiction  by  summoning  the  Queen  of  Spain,  and 
issuing  an  attachment  against  her. 

Judicial  procedure  in  England  would  have  been  liable  to  great  reproach 
had  it  not  afforded  a  prompt  and  effectual  remedy  at  once  to  put  an  end 
to  actions  brought  in  perversion  of  the  ancient  and  laudable  custom  of 
foreign  attachment  in  the  city  of  London,  and  in  violation  of  the  uni- 
versal law  by  which  all  civilized  nations  are  bound.  It  gives  us  great 
*9901  ^^^^^^^^^^^i^y  therefore,  to  be  able,  ^consistently  with  the  deci- 
■'  sions  of  our  predecessors,  and  the  principles  by  which  they  have 
been  guided,  to  grant  the  relief  which  is  prayed.  If  we  had  entertained 
any  grave  doubt  upon  the  subject  we  should  have  directed  the  applicant 
to  declare  in  prohibition :  but,  being  clearly  of  opinion  that  there  is  an 
excess  of  jurisdiction  in  the  Court  below,  of  which  he  is  entitled  to 
complain  before  us,  it  is  our  duty  simply  to  make  the  rule  absolute. 

Rule  absolute. 
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The  QUEEN  «.  HASLAM  and  HOWARTH.    May  SI. 

The  oeeupiera  (not  being  owners)  of  premises  were  rated  for  them  to  the  poor  as  for  "Chemieal 
works,  lands  and  baildings."  Part  of  the  works  consisted  of  ''ehambers"  used  for  the  manafao- 
tBTB  of  snlpharic  acid.  The  chambers  were  vessels  of  sheet  lead,  weighing  each  several  tons, 
13  feet  high,  13  wide,  and  from  40  to  60  long;  the  lower  part  forming  a  dish  12  inches  deep, 
in  which  the  acid  was  deposited ;  the  upper  shotting  down  upon  the  lower  and  receiving  vapour. 
They  stood  in  the  open  air;  each  was  surrounded  by  walls  of  strong  masonry  forming  aa 
oblong,  which  was  filled  up  with  sand;  and  the  chamber  rested  upon  the  sand,  being  also 
supported  by  and  riveted  to  a  ft'ame  of  wood  which  ran  round  the  tops  of  the  walls.  The 
wooden  frame  was  in  some  instances  laid  in  mortar  on  the  tops  of  the  walls ;  in  others  11 
merely  rested  upon  them.  At  each  end  of  the  chamber  was  a  pipe  to  convey  gases  and  vapours 
in  and  out;  each  pipe  was  fixed,  at  ite  eitremity,  into  buildings  which  were  part  of  the  free- 
hold. Where  the  pipes  entered  and  passed  out  of  the  chamber,  the  lead  of  the  chamber  wai 
beaten  round  the  pipe,  and  the  insertion  was  made  vapour-tight  by  luting.  Steam  (necessary 
to  the  mannfactnre)  was  conveyed  into  the  chamber,  also  by  a  pipe,  which  passed  from  the 
boiler  and  was  riveto^  to  the  wooden  frame-work.  The  boiler  was  affiled  to  the  freehold,  and 
the  pipe  to  the  boiler.  Every  pipe  might  be  removed  by  taking  it  to  pieces,  or  by  unfastening 
the  rivete,  without  injury  to  the  freehold :  and  then  the  chamber  would  rest  on  the  ground  by 
its  mere  weight,  and  might,  with  sufficient  force,  be  lifted  from  the  soil  without  displacing  anj 
part  of  the  freehold.  In  a  case  stated  for  the  opinion  of  this  Court,  the  Sessions  found  that  the 
ehambers  were  attached  to  the  freehold  in  manner  before  mentioned,  but  not  afilxed  thereto. 
Held,  that,  assuming  the  chambers  not  to  be  so  annexed  as  to  form  part  of  the  freehold,  yet, 
being  fixed  maehinery,  attached  to  buildings,  and  neoessarily  so  attached  for  the  purpose  of 
being  used,  they  were  properly  considered  in  the  rate  as  increasing  the  rateable  value  of  the 
buildings :  and  a  rate  calculated  on  such  increased  value  was  confirmed." 

On  appeal  against  a  rate  for  the  relief  of  the  poor  of  the  township 
of  Great  Bolton  in  the  borough  of  *Bolton  in  the  county  of 


Lancaster,  the  Sessions  confirmed  the  rate,  subject  to  the  opinion 
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of  this  Court  upon  a  special  case. 

The  case  set  forth  the  rate  appealed  against,  by  which  the  appellants 
were  assessed  at  222.  15«.  9(2.  upon  «<  Chemical  works,  lands,  tene- 
mentff,  erections,  and  buildings,"  occupied  by  them ;  owners,  Robert 
Howarth's  executors ;  gross  estimated  rental,  2722.  7«.  8d. ;  rateable 
Talae,  2272.  17«.  After  stating  that  the  appellants  were  in  fact  the 
occupiers,  the  case  proceeded  as  follows. 

Certain  chambers,  hereinafter  described,  and  which  were  used  for 
the  manufacture  therein  of  sulphuric  abid,  were  erected  in  manner  here- 
inafter mentioned  on  the  said  lands,  and  were  used  in  the  occupation 
of  such  chemical  works,  lands,  tenements,  erections,  and  buildings  :  and 
the  said  chemical  works,  lands,  &c.,  were  in  the  said  rate  assessed  at 
an  increased  value  in  consequence  and  by  reason  of  such  chambers  and 
of  the  user  thereof. 

The  case  then  stated  that  the  appellants  objected  that  they  were 
assessed  too  highly,  and  were  not  liable  by  law  to  be  rated  or  assessed 
in  the  said  rate,  either  on  account  of  the  chambers,  or  for  any  increased 
value  of  the  said  chemical  works,  lands,  &c.,  arising  from  the  use  of  the 
said  chambers.  The  respondents  maintained  the  contrary.  It  was 
farther  stated  that  the  annual  rateable  value  of  the  said  chemical  works, 
lands,  &c.,  exclusive  of  the  increased  value  arising  from  the  chambers, 

VOL.  XVII. — 20 


221  BBGINA  v.  HASLAM.    T.  T.  1851. 

was  1622.  Us.  5d. ;  inclusive  of  such  value,  2272.  lis.     The  residue  of 
the  case  was  as  follows. 

The  said  chambers  are  constructed  in  manner  following.  The  said 
chambers  are  placed  upon  the  land  in  the  open  air,  and  are  not  in  any 
♦2291  ^*y  enclosed  in  or  *covered  by  any  building  or  erection.  The 
"-'  chambers  occupy  large  spaces  of  ground :  their  respective  lengths 
vary  from  40  feet  to  60  feet :  each  of  them  is  13  feet  high ;  and  the 
average  width  of  each  is  about  13  feet.  Each  of  such  chambers  is  a 
very  large  vessel  of  sheet  lead,  weighing  several  tons,  and  is  com- 
posed of  two  parts;  the  lower  part  is  a  dish  about  12  inches  deep,  in 
which  the  acid  is  deposited ;  and  the  upper  part  shuts  down  on  the  lower 
and  receives  the  vapour. 

The  mode  of  erecting  such  chamber  is  as  follows.  In  some  instances 
the  soil  has  been  excavated  for  the  purpose  of  erecting  foundation  vails 
of  strong  masonry ;  in  others  these  walls  stand  upon  the  natural  level 
of  the  ground.  The  walls  are  built  in  the  shape  of  an  oblong ;  and  the 
inside  is  filled  with  sand  and  other  materials  to  a  level  with  the  top  of 
the  walls.  The  chamber  rests  on  the  sand ;  a  sill,  composed  of  four 
strong  beams  of  wood,  runs  along  the  top  of  the  walls,  on  which  is  fixed 
a  frame  work  of  wood  which  encompasses  the  chamber  and  is  used  for 
its  support.  The  chamber  is  attached  to  the  frame  work  by  leaden 
rivets.  In  some  of  the  more  ancient  chambers  the  sill  is  pluced  on 
mortar  which  has  been  spread  on  the  top  of  walls  for  the  purpose  of 
preserving  the  level ;  but  in  the  more  modern  instances  the  sill  rests 
on  the  top  of  the  walls  without  the  assistance  or  aid  of  mortar  or  any 
other  such  substance. 

At  each  end  of  the  chamber  there  is  a  pipe  for  the  purpose  of  conveying 
the  gases  and  vapours  into  and  out  of  the  chamber :  both  are  at  their 
extremities  fixed  into  buildings  which  are  part  of  the  freehold ;  but  the 
^29Q-|  pipe  which  conveys  the  gas  and  vapour  into  the  ^chamber  enters  the 
^  chamber  in  the  following  manner.  A  circular  hole  is  cut  into  the 
chamber,  through  which  the  pipe  is  inserted :  and  the  lead  of  the  chamber 
is  then  beaten  round  the  pipe :  the  whole  is  rendered  vapour  tight  by 
means  of  a  luting  of  white*lead  and  other  materials.  The  pipe  which 
conveys  the  vapour  from  the  chamber  is  fastened  to  the  chamber  in  the 
same  manner ;  and  it  consists  of  several  short  pieces  of  pipe  which  slide 
into  each  other  like  the  joints  of  a  telescope,  and  are  rendered  vapour 
tight  by  means  of  luting.  It  is  necessary  in  the  process  of  manufacture 
to  convey  steam  into  the  chamber ;  and  it  is  conveyed  from  the  boiler 
by  means  of  a  pipe  which  is  attached  to  the  frame  work  before  men- 
tioned by  leaden  rivets.  The  boiler  is  affixed  to  the  freehold ;  and  the 
pipe  at  that  extremity  is  affixed  to  the  boiler.  That  pipe  may  be 
removed  at  pleasure,  without  injury  to  the  freehold,  by  unfastening  the 
rivets  which  attach  it  to  the  frame  work ;  and  the  pipes  conveying  the 
gases  into  and  from  the  chambers  may  also  be  removed  at  pleasure,  and 
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*  !■■■  ^  .■■.■■  ■ 

without  iojuiiDg  the  freehold,  hj  withdrawing  the  pieces  of  which  the 
pipes  are  composed.  When  these  pipes  are  so  withdrawn,  the  chamber 
rests  on  the  ground  by  its  mere  weight,  and,  if  sufficient  force  were 
used,  might  be  lifted  from  the  soil  without  dbplacing  any  part  of  the 
freehold. 

The  chambers  are  attached  in  manner  before  mentioned  to  the  free- 
hold, bat  are  not  affixed  thereto. 

It  was  proved  that  personal  property  was  not  rated  in  the  said  town- 
ship to  the  relief  of  the  poor. 

Upon  the  above  facts,  the  Court  found  that  the  said  chambers  were 
attaehed  in  manner  before  mentioned  to  *the  freehold,  biit  were  r^cooA 
not  affixed  thereto :  and  the  Conrt  confirmed  the  rate,  snbject  to  *- 
the  opinion  of  the  Court  of  Queen's  Bench.    The  questions  for  the  opi- 
nion  of  the  Court  are : 

1.  Whether,  on  the  beforo^mentioned  statement  of  the  building  and 
annexation,  the  said  chambers  are  affixed  to  the  freehold* 

i.  Whether,'  if  the  said  chambers  are  not,  under  the  said  circum- 
stances of  building  and  annexation,  affixed  to  the  freehold,  the 
land  and  buildings  are  liable  to  be  rated  at  a  greater  amount  by 
reason  of  the  use  of  thoqe  chambers  on  the  land. 

If  the  opinion  of  this  Comrt  should  be  in  the  affirmative  on  either  ques« 
tion,  the  rate  was  to  be  confirmed ;  if  to  the  contrary  on  both  questions, 
the  rateable  value  to  be  reduced  to  1622.  lis.  5(2.,  and  the  rate  to  16L 
St.  3i.   - 

The  case  was  now  argued.(a) 

SaUj  in  support  of  the  order  of  Sessions. — As  to  the  first  question : 
the  ease  finds  that  the  chambers  are  <(  attached*'  to  the  freehold  but 
not «( affixed  thereto."  [Colbridgb,  J. — This  question  seems  to  be  one 
of  &ct.  Pattbson,  J. — I  do  not  know  what  is  meant  by  <<  attached" 
to  the  freehold,  but  not  <<  affixed."  Whether  they  are  really  let  into 
the  land  or  not,  would  be  a  question  of  fact ;  whether  they  would  go  to 
the  heir  or  executor,  would  be  a  point  of  law.]  The  facts  found  show  that 
the  chambers  are  affixed  to  the  freehold.  But  assuming  that  they  are 
not,  the  premises  *are  rateable  in  respect  of  them,  because  r^noc 
they  make  the  occupation  more  valuable.  This  principle  of  ^ 
rating  was  established  by  Rex  v.  St.  Nicholas,  Gloucester,  Cald.  262, 
S.  C.  1  T.  R.  723,  note  (a),(i)  and  Rex  v.  Hogg,  1  T.  R.  721.  [Colb- 
XIUOB,  J. — In  those  cases  there  was,  in  any  view  of  the  question,  some 
rateable  subject.]  So  there  is  here ;  the  foundation  walls,  the  boiler, 
and  the  pipe  serving  as  a  chimney.  Among  the  later  cases  are  Rex  v. 
The  Birmingham  k  Stafibrdshire  Oas  Light  Company,  6  A.  &  E.  684 
(£.  C.  L.  R.  vol.  38)^  (where  the  word  <«  attached*^  occurs  in  the  judg« 
ment),  Begina  v.  Guest,  7  A.  fc  B.  961  (E.  C.  L.  R.  vol.  84),  and  Re- 

(a)  Before  Pattenon,  Coleridge,  and  Brie,  Ji.    Lord  Campbell,  C.  J.,  had  left  the  Cnnrt 
(6)  8e«  Begiaa  ew  Lekh,  1  &  4  B.  121  (B.  G.  L.  B.  voL  72),  Eesina  «.  MonriMO,  1 1.  * 
B.1M 
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gina  V.  Southampton  Dock  Gompanj,  14  Q.  B.  687  (E.  C.  L.  R.  vol. 
68).  It  is  true  that  part  of  this  machinery  might  be  removed  without 
disturbing  anything  which  is  fixed  to  the  freehold;  that  is  the  case 
also  with  a  crane  or  a  steam-engine;  but  the  severance  would  make  the 
whole  useless.  The  appellants  are  not  owners  but  they  are  occupiers 
of  the  land  ;  and  the  use  of  this  machinery  is  a  mode  of  enjoying  the 
occupation,  not  the  freehold.  If  they  assigned  their  chemical  works, 
the  entire  subject-matter  of  this  rate  would  pass  by  their  assignment. 
The  premises,  if  let  for  carrying  on  chemical  works  with  this  m»> 
chinery,  would  bring  an  advanced  rent. 

Cowling^  cdntri. — The  first  point  is  expressly  decided  by  the  Ses- 
sions. [Patteson,  J. — They  put  a  question  to  us  upon  it :  but,  if  this 
point  were  the  material  one,  we  should  perhaps  refer  it  back  to  the 
Sessions.]  As  to  the  second  point :  the  appellants  raise  no  question 
of  form,  and  will  consider  the  rate  as  laid  upon  land  increased  in  value 
^tync-i  ^7  machinery.  Then,  the  chambers  *are  neither  literally  nor 
\  substantially  fixtures.  They  are  rather  stock  in  trade  than  any- 
thing forming  part  of  <<  lands"  within  the  meaning  of  the  Poor  laws. 
The  furnaces  and  other  buildings  are  rateable ;  but  the  chambers  are 
only  receptacles  for  the  vapour  and  steam  carried  in  by  the  pipes,  with 
dishes  to  contain  the  acid.  The  rolling  stock  of  a  railway  might  as 
well  be  deemed  fixtures.  The  chambers,  if  of  a  smaller  size,  might  be 
held  by  manual  strength  to  receive  the  vapour;  and  weight  merely 
cannot  make  them  fixtures;  a  ship  is  but  a  personal  chattel.  The 
pipes  merely  connect  them  with  other  machinery ;  they  do  not  incorpo- 
rate them  with  the  land  or  walls.  To  be  rateable  upon  the  principle 
secondly  relied  upon,  they  ought,  for  the  time  at  .least,  to  be  part  of 
the  Und.  The  case  does  not  show  that  they  have  ever  been  rented  by 
a. tenant.  [Patteson,  J. — If  the  occupiers  underlet  the  works  they 
would  get  a  higher  rent  on  account  of  these  additions.]  So  a  house  lets 
for  more  money  if  furnished.  These  chambers  are  merely  conveniences 
which  the  occupier  of  the  works  might  from  time  to  time  add  or  remove 
as  his  business  increased  or  diminished.  [Colbribge,  J. — The  case 
does  not  state  who  erected  them.]  It  is  defective  in  that,  and  perhaps 
ought  to  be  restated.  As  to  the  cases  cited  for  the  appellants.  In  Rex 
V.  St.  Nicholas,  Gloucester,  1  T.  R.  728,  note  (a),  S.  C.  Cald.  262,  the 
weighing  machine  had  the  character  of  a  fixture ;  it  had  always  belonged 
to  the  house ;  and  it  was  considered  by  Lord  Mansfield  as  annexed  to 
the  freehold.  In  Rex  v.  Hogg,  1  T.  R.  721,  the  carding  engine  was 
considered  as  part  of  the  house.  The  language  of  Lord  Denman  in  Rex 
V.  The  Birmingham  k  Staffordshire  Gus  Light  Company,  6  A.  &  E.  644 
Moni  (^'  ^*  ^*  ^*  ^^^'  ^^)y  I'^liod  *upon  by  the  respondents,  is  cer- 
^  tainly  strong ;  but  there,  as  appears  by  the  statement  of  the 
case,  the  steam-engines  and  other  machinery  were  fixed  to  the  land 
and  buildings.    In  Regina  v.  Guest,  7  A.  &  E.  961  (E.  C.  L.  R.  vol. 


17  ADOLPHUS  ft  ELLIS.    N.  S.  227 

34),  the  judgment  is  very  generally  expressed ;  and  the  attention  of 
the  Coart  is  directed  chiefly  to  the  exclusion  of  certain  tests  of  ratea- 
bility.  A  literal  application  of  the  language  in  this  and  the  last  pre- 
ceding case  would  authorise  rating  furnished  houses  in  respect  of  the 
furaitare.  In  Rex  v.  Bradford,  4  M.  ft  S.  817,  the  privilege  of  the 
canteen,  which  enhanced  the  value  of  the  house,  waa  treated  as  a  thing 
appurtenant  to  and  not  to  be  divided  from  it.  In  Regina  v.  Southamp- 
ton Dock  Company,  the  cranes,  steam-engines,  and  other  fixed  plant, 
were  not  only  ponderous,  but  incorporated  with  the  freehold.  Here 
the  subject  of  rate  is  a  thing  detached,  a  mere  utensil,  and  not  such  a 
fixture  as  the  Courts  have  allowed  to  be  taken  into  consideration  in  es- 
timating rateable  value.  Cur.  adv.  vuU. 

Patteson,  J.,  on  a  subsequent  day  of  the  term  (June  11th),  delivered 
the  judgment  of  the  Court. 

We  do  not  think  it  necessary  in  this  case  to  determine  whether  the 
chambers  erected  on  the  appellants'  premises  are  or  are  not  annexed  to 
the  freehold,  which  is  rather  a  question  of  fact  for  the  Court  of  Quar- 
ter Sessions  to  find  than  for  us  to  decide :  because  we  are  of  opinion 
that,  according  to  the  principle  laid  down  in  the  various  cases  on  this 
subject,  the  rateable  value  of  the  premises  is  undoubtedly  increased  by 
the  use  of  *tho8e  chambers.  In  Rex  v.  The  Proprietors  of  the  r^tono 
Liverpool  Exchange,  1  A.  ft  E.  466  (E.  C.  L.  R.  vol.  28),  the  ^ 
Court,  after  citing  several  previous  decisions,  say :  <«  These  cases  esta- 
blish the  principle,  that  the  advantages  attendant  upon  a  building, 
either  in  respect  of  its  situation  or  the  mode  of  its  occupation,  are  to 
be  taken  into  the  account  in  estimating  its  rateable  annual  value, 
wherever  those  advantages  would  enable  the  owner  of  the  building  to 
let  it  at  a  higher  rent  than  it  would  otherwise  fetch."  And  again,  in 
Regina  v.  Gueflt,  7  A.  ft  E.  956  (E.  C.  L.  R.  vol.  84),  the  Court  state 
the  general  principle  to  be,  «« that  real  property  ought  to  be  rated  ac- 
cording to  its  actual  value,  as  combined  with  the  machinery  attached 
to  it,  without  considering  whether  the  machinery  be  real  or  personal 
property,  so  as  to  be  liable  to  distress  or  seizure  under  a  fieri  facias,  or 
whether  it  would  descend  to  the  heir  or  executor,  or  belong,  at  the  ex- 
piration of  a  lease,  to  landlord  or  tenant:"  and  the  Court  referred  to 
Rex  V.  Birmingham  ft  Staffordshire  Gas  Light  Company,  6  A.  ft  E.  634 
(£.  C.  L«  R*  vol.  S3),  where  the  same  principle  was  laid  down.  All 
these  cases  have  lately  been  brought  before  the  Court,  and  recognised 
as  well  decided,  in  the  case  of  Regina  v.  Southampton  Dock  Company. 
Indeed,  on  the  argument  in  the  present  case,  the  attempt  was  rather 
to  show  that  the  chambers  did  not  come  within  the  principle  so  laid 
down  than  to  attack  the  principle  itself;  and  it  was  urged  that  the 
chambers  were  rather  of  the  nature  of  movable  utensils  or  machines, 
or  of  furniture  in  a  dwelling-house,  than  of  fixtures.  It  is,  however, 
plain  from  the  facts  stated  that  they  are  used  as  part  of  the  fixed  ma^ 
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chinery  of  the  works,  sttftcfaed  to  the  other  bnildings  for  the  pnrpoee 
♦99Q1  ^^  being  so  nsed,  and  ^necessarily  so  attached  in  the  use  of 
^  them,  although  capable  perhaps  of  being  removed  without  injurj 
to  the  other  buildings.  Nor  can  it  be  denied  that,  if  the  appellants 
were  to  underlet  the  premises,  thej  would  fetch  a  higher  rent  as  they 
now  stand,  with  these  chambers  upon  them,  than  they  would  if  the 
chambers  were  removed. 

We  are  therefore  of  opinion  that  the  rate  and  the  order  of  Sessions 
must  be  confirmed.  Order  of  Sessions  confirmed. 


The  QUEEN  v.  HELLIER.     May  31. 

tin  Afipeal  againit  s  eooTietlon  under  Um  Alehoiue  UMndag  Ati,  9  Q,  4,  o.  51,  ike  SMaoni 
afBrmed  the  eoDTieUon,  and  ordered  that  the  appellant  shoold  fortkmtk  pay  to  fJU  ntpamdtat 
jtttfieev.the  sum  of,  Ac,  for  costs,  and,  in  case  of  default,  sbonld  be  committed  to  the  Hoase  of 
Coirection  until  tueh  sum  thavld  6e  paid.  Held  (though  oonfonnable  to  stat  9  G.  4,  o.  61,  i. 
29),  a  bad  order  since  stat  11  A  12  Vict  o.  43,  which,  bj  seot^  27,  enaeta  that,  if,  on  appesl 
against  "  such  conviction  or  order"  as  is  there  mentioned,  the  Sessions  shall  award  costs,  their 
order  shall  direct  the  costs  to  be  paid  to  the  CUrk  of  ike  peaee,  to  be  bj  him  paid  over  to  the 
party  entitled,  and  shall  state  witkim  wAof  time  payment  sl^all  be,  and  that,  on  non-paynat 
within  the  time,  and  in  default  of  dittreee,  the  party  may  be  committed  for  any  time  aeC 
eaeeeeding  three  monthe^  unlen  tht  eoettf  Ac,  he  eooner  paid.  For  the  words  **  such"  *'  order" 
apply  generally  to  all  orders  of  magistrates  out  of  Sessions,  and  appeals  againat  such  oidtn 
(unless  in  cases  excepted  by  the  Act) ;  and  the  Act  (sect  3S)  repesJs  all  statutea  ineonsisteai 
with  it 

Certiorari  is  taken  away  by  stat  9  G.  4,  c  61,  a.  34  :  bat  the  order  was  brongbt  into  thb  Ceart 
by  an  ex  parte  application  of  the  respondents  under  stat  12  A  13  Vict.  e.  45,  s.  18,  for  the 
purpose  of  having  execution.  The  appellant  had  paid  10/.  in  part  of  the  costs :  bat,  on  the 
order  being  remored,  he  immediately  applied  to  a  Jadge  at  chambers,  In  Taention,  to  stay 
execution.  The  Judge  holding  himself  not  authorised  to  interfere,  the  execution  proceeded. 
In  the  ensaing  term  the  appellant  moved  the  Court  to  set  aside  the  execution.  Six  montfai 
liad  then  elapsed  since  the  making  of  the  order  of  sessions.  Held  that,  the  order  of  sessiou 
being  before  the  Court,  the  appellant  might  object  to  it  as  illegal ;  that  ke  waa  not  too  Uls, 
having  proceeded  without  delay  after  the  removal :  and  that  his  right  was  not  prejudiced  by 
the  part-payment  of  costs. 

The  Court  set  aside  the  fi.  fa.,  and  ordered  the  moneys  paid  and  levied  to  be  refimded ;  tiie 
appellant  undertaking  to  bring  no  action. 

Pashlet,  in  last  Easter  term  (May  5th),  obtained  a  rule  to  show 

^^oQi  cause  why  an  order  of  sessions,  ^dismissing  an  appeal  of  Wil- 

^  liam  Hellier  against  a  conviction  under  stat.  9  O.  4,  c.  61,  with 

costs,  should  not  be  quashed,  and  the  proceedings  on  the  said  order  set 

aside. 

It  appeared  on  affidavit  that,  on  80th  July,  1850,  the  appellant,  W. 
Hellier,  of  Melcombe  Regis,  in  Dorsetshire,  innkeeper,  was  convicted, 
under  stat.  9  G.  4,  c.  61,  (« To  regulate  the  granting  of  licenses  to 
keepers  of  inns,  alehouses,  and  victualling-houses,  in  England,*')  before 
three  justices  of 'the  borough  of  Weymouth  and  Melcombe  Regis,  in 
the  said  county,  in  the  penalty  of  lOL  for  a  second  offence  against  the 
tenor  of  his  license,  in  suffering  persons  of  notoriously  bad  character 
to  assemble  at  his  house :  that  he  appealed  against  the  conviction,  and 
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itwM  affirmed  at  the  sessionB,  holden  October  15tb,  1850,  without 
bearing  on  the  merits,  because,  as  the  sessions  held,  notice  of  appeal 
had  not  been  daly  served  within  sect.  27  of  the  Act.  The  order  of 
.  sessions,  after  adjudication  that  the  appeal  should  be  dismissed,  pro- 
ceeded :  «« And  this  Court  doth  hereby  adjudge  and  order  that  the  said 
W.  H.,  the  appellant,  do  and  shall  forthwith  pay  or  cause  to  be  paid 
Qoto  the  said  George  Oulverwell  Welsford,  William  Devenish,  and  Wil- 
liam Bayly,  the  respondent  justices  aforesaid,  or  to  some  or  one  of 
them,  or  to  whomsoever  they  shall  appoint,  the  sum  of  242.  17s.  6<2^ 
being  such  costs  as  in  the  opinion  of  this  Court  will  be  sufficient  to 
indemnify  the  said  justices,"  &c.  «<  And  this  Court  doth  further  ad- 
judge and  order  that,  if  the  said  W.  H.  shall  refuse  or  neglect  forth- 
with to  pay  the  said  sum  of  24L  17«.  6d.,  that  the  said  W.  H.  shall 
and  he  is  hereby  ordered  to  be  committed  to  the  House  of  Correction 
of  the  said  county  of  Dorset,  there  to  remain  until  such  sum  be  paid." 

*0n  November  19th,  1850,  the  appellant  paid  to  the  clerk  of  r^ooi 
and  attorney  for  the  justices,  at  his  office,  the  sum  of  10{.  on  \ 
account  of  the  costs ;  and,  the  residue  not  being  paid,  and  no  effects  of 
defendant  being  found  within  the  jurisdiction,  the  said  clerk  and  attor- 
ney obtained  the  order  of  Erie,  J.,  at  chambers  (8th  February,  1851), 
to  remove(a)  the  judgment  of  Quarter  Sessions  into  this  Court(i)  for 
the  purpose  of  enforcing  execution.  Hellier  then  took  out  a  summons, 
returnable  at  Chambers,  to  stay  proceedings  on  the  last-mentioned 
order :  but,  upon  the  hearing  (February  21st)  before  Patteson,  J.,  the 
learned  Judge  dismissed  the  summons,  being  of  opinion  that  he  had  no 
jurisdiction.  A  fi.  fa.  was  then  issued  and  duly  executed,  and  levy 
made  (March  8d,  1851)  on  defendant's  goods  for  the  balance  of  costs 
awarded  by  the  order  of  Sessions,  and  for  the  costs  of  removing  that 
order. 

The  objections  to  the  order  of  sessions  were  that  it  was  not  framed 
according  to  sect.  27  of  stat.  11  -k  12  Vict.  c.  43  (<«  To  facilitate  the 
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performance  of  the  duties  *of  justices  of  the  peace  out  of  ses- 
sions," kc.j{c)  ),  inasmuch  as  the  costs  were  ordered  io  be  paid 

(a)  Stot.  12  A  18  Viet  e,*46  ("To  amrad  the  proMdnre  In  Coatts  of  Generml  and  Quarter 
SMriont,"  Jko.)f  enacts,  by  seot  18,  "That  in  all  caiei  where  aoj  order  shall  be  made  by  any 
Coort  of  General  or  Quarter  Sesiions  of  the  peace  It  ihall  be  lawftil  for  the  Coart  of  Queen's 
Bench,  or  for  any  Judge  of  that  Court  at  chambers,  either  in  term  or  Yaeation,  upon  the  appliea- 
tion  of  any  person  entitled  to  enforce  sueh  order,  and  upon  the  production  of  a  copy  of  such  order 
under  the  band  of  the  Clerk  of  the  peace  or  his  deputy,  and  upon  proof  of  refusal  or  neglect  to 
obey  such  order,  to  order  and  direct  such  order  of  the  Court  of  General  or  Quarter  Sessions  to  be 
leaored  into  the  said  Court  of  Queen's  Bench,  and  thereupon  such  order  shall  be  of  the  same 
force  and  effeet,  and  may  be  enforced  In  the  same  manner,  as  a  rule  made  by  the  said  Court 
of  Queen's  Bench ;  and  all  the  reasonable  costs  and  charges  attendant  upon  such  application 
•ad  remoral  shall  be  recorerabte  in  like  manner  as  if  the  same  were  part  of  such  order." 

(b)  Without  certiorari :  See  Hawker  *.  Field,  I  Lowndes,  M.  A  P.  600. 

(e)  Stat.  11  A  12  Vict  c.  43,  s.  27,  enacts:  "That  after  an  appeal  against  any  such  conviction 
or  order  as  aforesaid,"  (see  sect  17,  et  seq.),  "  shall  be  decided,  if  the  same  shall  be  decided  In 
&ro«r  of  the  respondents,"  the  eonrietlng  JnsUoe  or  Jostioes,  or  any  other  Justice  of  the  same 
eounty,  40.,  may  issno  a  wamat  of  diitrsM  or  eommitaon^  4e^ ;  "and  if  upon  any  MMh  appaal 
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it  forthwith"  and  not  at  a  specified  day ;  and  were  made  payable  to  other 
persons  than  the  clerk  of  the  peace  ;(a)  and  the  committal  was  until 
payment  of  the  costs.  And  it  was  contended  that,  although  the  party 
complaining  might  not  have  been  entitled  to  bring  up  the  order  for  the 
purpose  of  taking  these  objections,  he  might  now  take  them,  the  order 
being  before  the  Court. 

Butt  and  Ffooks  now  showed  caase.-^Assuming  that  the  convicted 
party  is  not  precluded  from  objecting  to  this  order  by  sect.  34  of  stat. 
9  6.  4,  c.  61  (which  enacts  that  no  conviction  under  that  statute,  nor 
adjudication  on  appeal  therefrom,  <<  shall  be  quashed  for  want  of  form, 
or  be  removed,  by  writ  of  certiorari  or  otherwise,"  into  any  superior 
Court),  yet  it  is  too  late  to  impeach  the  order  of  sessions  when  aiz 
months  (the  time  limited  by  stat.  18  6.  2,  c.  18,  s.  5,  for  obtaining  a 
certiorari)  have  elapsed  since  it  was  made,  during  which  interval  there 
*have  been  two  terms ;  and  the  party  has  paid  101.  on  accoant 
of  the  costs.  [Erlb,  J. — Had  he  any  power  of  disputing  the 
order  before  ?]  He  might  have  refused  payment.  [Ekle,  J. — Then 
he  must  have  gone  to  prison.  The  payment  was  not  voluntary.  And 
the  delay  in  bringing  up  the  order  is  yours.  Patteson,  J. — As  soon 
as  this  party  know  that  the  order  was  removed,  he  applied  to  me  to  stay 
the  execution.]  The  order  is  not  in  Court  as  on  a  certiorari ;  it  is 
merely  brought  up  by  the  justices,  ex  parte,  in  furtherance  of  the  par- 
ticular remedy  given  them  by  stat.  9  0.  4,  c.  61,  s.  29,{b)    [Goleru>qe, 
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the  Court  of  Quarter  Sessions  shall  order  either  party  to  pay  oosts,  such  order  shall  direct  tack 
costs  to  be  paid  to  the  clerk  of  the  peace  of  such  Court,  to  be  by  him  paid  over  to  the  party  entitled 
to  the  same,  and  shall  state  within  what  time  such  costs  shaU  be  paid ;  and  if  the  same  shall  not  be 
paid  within  the  time  so  limited/'  and  the  party  ordered  to  pay  be  not  under  recognisance  to  pay 
them,  the  cleric  of  the  peace,  on  application  by  the  party  entitled  to  such  costs,  shall  grant  a 
certificate,  on  production  of  which  it  shall  be  lawful  for  a  Justice  to  issue  a  warrant  of  distrees, 
and  of  commitment,  in  default  of  distress,  "  for  any  time  not  exceeding  three  calendar  months^* 
nnless  the  costs,  Ac,  be  sooner  paid. 

(a)  See  Regina  v.  Binney,  1  B.  A  B.  810  (E.  0.  L.  R.  vol.  72). 

(6)  Stat  9  G.  4,  c.  61,  s.  20,  enacts:  "That  in  every  case  where  notiee  of  appeal  against  the 
judgment  of  any  justice  in  or  concerning  the  execution  of  this  Act  shall  have  been  giVen,  and 
such  appeal  shall  hare  been  dismissed,  or  the  judgment  so  appealed  against  shall  have  been 
affirmed,  or  such  appeal  shall  have  been  abandoned,  it  shall  be  lawful  for  the  Court  to  whom 
tuch  appeal  shall  have  been  made  or  intended  to  be  made,  and  raoh  Court  is  hereby  required* 
to  a(^udge  and  order  that  the  party  so  having  appealed,  or  given  notice  of  his  intention  to 
appeal,  shall  pay  to  the  justice  to  whom  such  notice  shall  have  been  given,  or  to  whomsoever 
he  shall  appoint,  such  sum,  by  way  of  coats,  as  shall  in  the  opinion  of  such  Court  be  sufficient  ta 
indemnify  such  justice'  from  all  costs  and  charge  whatsoever,'*  occasioned  by  his  having  been 
served  with  notiee  of  appeal ;  **  and  if  such  party  shall  refhse  or  neglect  forthwith  to  pay  such 
ram,  it  shall  be  lawful  for  the  said  Court  to  ati^udge  and  order  that"  he  **  be  committed  to  the 
oommon  gaol  or  House  of  Correction,  there  to  remain  until  such  sum  be  paid ;  and  that  in  evei7 
case  in  which  the  jud lament  so  appealed  against  shall  be  reversed,  it  shall  be  lawful  for  such 
Court,  if  it  shall  think  fit,  to  adjudge  and  order  that  the  treararer  of  the  county  or  place  in  and 
for  which  such  justice  whose  judgment  shall  have  been  so  reversed  shall  have  acted  on  Ite 
occasion  when  he  shall  have  given  such  judgment,  shall  pay  to  such  justice,  or  to  whomsoever 
he  shall  appoint,  such  sum  as  shall,  in  the  opinion  of  such  Court,  be  sufficient  to  indemnify 
rach  justice  from  all  coxts  and  charges  whatsoever,  to  which  such  justice  may  have  been  so  put; 
and  the  said  treasurer  is  her^'by  authorised  to  pay  the  same,  which  shall  be  allowed  to  him  in 
hij  ftooonnts." 
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J.— Can  it  be  effectually  brought  *here  for  that  parpose,  if  it  is  r^qoA 
a  bad  order  ?]     If  not  defective  on  its  face,  it  may.  ^ 

Then,  as  to  the  order  itself.  The  ground  of  objection  is  that  stat. 
9  0.  4,  c.  61,  s.  29,  is  impliedly  repealed  by  stat.  11  &  12  Vict.  c.  43, 
8.  27.  Bat  this  enactment  is  a  provision  for  summary  convictions  and 
orders  generally :  the  former  is  a  special  protection  to  justices  in  the 
particalar  business  of  alehouse-licensing ;  the  latter  claase  does  not 
repeal  the  earlier ;  nor  is  any  intention  shown  to  introduce  a  new  pro- 
cess in  the  particular  case  before  provided  for.  [Golbridoe,  J. — Stat. 
11  &  12  Vict.  c.  48,  applies  to  a  great  number  of  Acts  of  Parliament ; 
according  to  you,  none  of  their  special  provisions  are  repealed.]  The 
order  is  sufficient  under  either  of  the  statutes  in  question.  *  The  pay- 
ment might  be  made  to  the  clerk  of  the  peace  for  the  justices ;  and  to 
order  payment  «« forthwith"  is  saying  <(  within  what  time"  payment 
shall  be.(a)  [GoLBiftiDGBy  J. — It  is  clear  you  have  drawn  your  order 
under  the  old  statute.] 

Peacock^  contr&,  was  stopped  by  the  Court  as  to  the  point  of  laches. 
—If  the  order  is  bad,  the  removal  ex  parte  does  not  exempt  it  from  ob- 
jection. And  it  is  bad,  as  hot  conforming  to  stat.  11  &  12  Vict.  c.  48, 
s.  27.  [Patteson,  J. — That  clause  applies  to  <(8uch  conviction  or  order 
as  aforesaid."  Is  this  one  of  <tsuch"  orders?]  Sect.  1  of  the  statute 
applies  to  summary  convictions  and  orders  gcinerally.  Some  sections 
which  follow  (b)  except  from  their  provisions  the  cases  in  which  special 
enactments  have  been,  made  on  the  subject  by  prior  ^statutes;  r^c^Qf' 
but  there  is  no  similar  reservation  in  sect.  27.  <<  Such,"  there,  ^ 
applies  to  orders  generally,  and  to  all  cases  in  which  the  sessions  may 
give  costs  on  dismissal  of  an  appeal.  They  have  no  such  power  unless 
under  some  statute;  and  this  clause  applies  to  all  not  specially  ex- 
cepted. [CoLBRiDGB,  J. — Sect.  85  makes  some  special  exemptions,  not 
affecting  this  case ;  and  sect.  36  repeals,  generally,  all  <«  Acts  or  parts 
of  Acts  which  are  inconsistent  with  the' provisions  of  this  Act."]  Stat. 
9  G.  4,  c.  61,  s.  29,  is  so.  Under  that,  the  party  liable  to  pay  costs 
might,  on  default,  be  committed  till  they  were  paid :  by  the  present 
Act  the  committal  cannot  exceed  three  months,  and  that  only  in  default 
of  sufficient  distress.  Under  the  forpaer  Act  payment  was  to  be  made 
to  the  justice  or  such  person  as  he  should  appoint :  under  this,  a  publie 
officer  is  directed  to  receive  the  costs  in  all  cases.  [Coleridge,  J. — I 
suppose  that  if  the  fi.  fa.  be  set  aside,  and  the  money  levied  be  returned, 
you  will  be  satisfied  without  taking  further  proceedings.]  The  appel- 
lant ought  to  have  the  costs  which  he  has  been  put  to  by  the  removal: 
of  the  order.  [Patteson,  J. — The  order  was  rightly  brought  up. 
CoLBBiDGB,  J. — The  fi.  fa.  and  all  proceedings  thereon  should  be-  set 

(a)  Sm  Arnold  «.  DimKUle,  2  B.  &  B.  5S0,  SOI  (B.  C.  L.  K  TtL  n^ 

(6)  Seeaectfl.  11, 17.'  . 
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aside,  and  the  242. 17t.  6d.  and  the  costs  levied  be  refonded.]  On  those 
terms  the  defendant  will  undertake  to  bring  no  action. 

Pattbson,  J. (a) — The  proceeding  to  enforce  an  order,  nnder  stat.  12 
k  18  Vict.  c.  45,  s.  18,  is  given  «« upon  the  application  of  any  person 
entitled  to  enforce  snch  order."     If  the  order  is  brought  np,  and  tbe 
application  made,  the  adverse  part  j  may  object  to  the  order  itself  (bat 
*9^f)1  ^^^  S^  farther  back),  though  there  could  have  *been  no  certiortri. 
^  The  question  then,  upon  the  objection  here  taken,  is  whether 
Stat.  9  O.  4,  c.  61,  s.  29,  is  repealed  by  stat^  11  k  12  Vict.  c.  43,  b.27. 
And  I  think  we  must  take  it  to  be  so.     The  object  of  this  Act  wss  to 
frame  a  general  rule ;  and,  though  the  words  «8uch"  conviction  or  order 
as  aforesaid  are  used,  I  think  they  mean  any  conviction  or  order  of 
magistrates  haying  summary  jurisdiction.   The  intention  of  the  Act  could 
not  otherwise  be  carried  into  effect.     Then,  under  this  Act,  the  order,- 
whether  in  favour  of  appellant  or  respondent,  must,  direct  the  payment 
to  be  made  to  the  clerk  of  the  peace,  and  within  a  time  specified,  under 
penalty  of  committal  for  any  time  not  exceeding  three  calendar  montbs 
unless  the  costs  be  sooner  paid.     Sect.  86  repeals  certain  atatntes  bj 
name,  and  all  Acts  or  parts  of  Acts  inconsistent  with  the  provisions  of 
this.   But  a  clause  which  directs  payment  to  the  justice,  and,  in  de&alt 
of  payment  forthwith,  authorises  imprisonment  till  the  costs  be  paid,  is 
inconsistent  with  the  enactments  of  stat.  11  k  12  Vict.  c.  48,  s.  27,  and 
must  therefore  be  considered  as  no  longer  in  force.     The  only  question 
then  is,  whether  it  is  now  too  late  to  impeach  the  validity  of  the  order. 
There  is  nothiiig  to  disable  this  party  from  so  doing,  except  that  he  has 
paid  10^  of  the  original  costs.     But  the  order  was  not  removed  into 
this  Court  till  February « 8th,  when  he  had  no  opportunity  of  contesting 
it  but  at  chambers ;  and  there  I  thought  I  could  not  interpose,  and  left 
the  party  to  his  remedy  in  this  Court ;  indeed  the  whole  matter  was  not 
then  before  me.   I  think  he  had  done  all  he  could,  and  was  not  charge- 
able with  laches  in  submitting  to  the  fi.  fa.     He  paid  part  of  tbe 
costs ;  but  it  was  under  an  order  of  Sessions,  and  under  pain  of  being 
sent  to  prison  if  he  did  not  pay.   Assuming  that  he  might  legally  have 
*9^71  *^^^P^^^^  ^^^  ^*  ^''^'9  ^^  ^^®  ^^^  ^^  suppose  him  so  well  acquainted 
-*  with  the  law  that,  by  not  having  done  so,  he  should  now  be 
estopped. 

COLBRID0E,  J. — There  was  no  laches.  The  only  question  is  whether 
the  order  of  Sessions  can  be  objected  to.  Certiorari  does  not  lie ;  and 
the  rule  to  bring  up  an  order  under  stat.  12  k  18  Vict.  c.  45,  s.  18,  is 
obtained  ex  parte ;  if  cause  could  be  shown  against  it,  the  matter  nov 
alleged  would  surely  be  good  cause.  Then  why  may  not  the  same 
ground  of  objection  be  taken  on  a  substantive  application  ?  Can  it  be 
said  that,  if  the  Sessions  had  authorized  an  extravagant  and  illegal  fine, 
a  fi.  fa.  grounded  upon  their  order  could  not.  be  set  aside  here  ?    T^  e 

(a)  Lord  Campbelli  C.  J.,  hmd  left  the  Court. 
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objeetion  itself  appeftre  to  me  yalid.  The  intention  of  stat.  11  k  12 
Viet.  e.  48,  is  to  consolidate  former  Acts  and  laj  down  general  rules  &s 
to  orders  of  magistrates  out  of  Sessions,  and  appeals  to  Sessions  against 
Bach  orders,  instead  of  the  various  enactments  which  have  been  made 
from  time  to  time.  The  regulation  in  sect.  27  is  a  general  one,  and  at 
yuiai)ce  with  stat.  9  O.  4,  c.  61,  s.  29,  in  the  particulars  which  have 
been  pointed  out;  and,  by  sect.  86  of  the  later  Act,  statutes  inconsistent 
with  this  Act  are  repealed.    . 

EsLLE^  J. — ^This  party  has  applied  promptly  enough :  he  could  not  do 
80  before  the  order  of  Sessions  was  brought  up :  as  soon  as  that  was 
done,  he  moved  to  stay  execution.  I  think  that  stat.  9  O.  4,  c.  61,  s. 
29,  is  repealed  by  the  later  Act  as  inconsistent  with  it  in  the  several 
particulars  of  payment  to  the  Clerk  of  the  peace,  appointment  of  a  time 
by  the  order,  and  imprisonment  for  a  limited  period,  and  that  only  in 
default  of  distress.  *The  order  of  Sessions,  therefore,  was  t^ioqq 
illegal ;  and,  it  being  brought  here,  our  duty  is  to  enforce  the  *- 
rights  of  parties  according  to  law.  The  illegal  order  was  nothing ;  and 
our  proceeding  to  enforce  it  ought  to  be  set  aside. 

Bule  absolute  to  set  aside  the  fi.  fa.  and  all  proceedings  on  the 
order  of  Sessions ;  no  further  proceeding  to  be  taken  to  enforce 
the  same;  defendant  undertaking  to  bring  no  action  if  the 

,  money  paid  under  the  fi.  fa.,  and  the  10^,  be  refunded  within 

j  a  fortnight. 


The  QX7EEN  v.  SOAIFE,  SMITH,  and  ROOEE.    June  2. 

If  the  d«pot|tloii  of  a  vitDeai  on  ehargo  of  mi  SndieUible  offenoe  haf  been  rogalarly  takra  befon 
a  magiatrato,  and  at  the  time  of  trial  nieb  witaeai  is  dead  or  (tUt  11  &  12  Viet  o.  42,  s.  17) 
10  ill  as  not  to  be  able  to  travel,  the  depodtioo  may  be  read  aa  eridenee  against  the  prisoner. 
So  also  if  it  bo  proTod  that  the  witness  la  bept  away  by  the  prisoner's  proenrement 

Bat  sneb  deposition  is  not  admissible  on  the  gronnd,  merely,  that  the  prosecutor,  after  osing 
e? ery  possible  endeaTonr,  eannot  find  the  witness. 

If  proearemont  of  the  absence  be  shown,  and  there  are  sereral  prisoners,  the  deposition  is  otI- 
denee  against  those  only  who  are  proved  to  have  procored  the  absence. 

And,  where  the  Jodge,  admitting  sach  evidence,  left  it  generally  to  the  jary,  and  did  not  point 
oat  that  it  applied  only  to  those  implicated  in  procoring  the  absence  (there  being  some  who 
were  not  so  implieated),  and  the  latter  were  coaTieted,  the  Coort  granted  a  new  triaL 

A  new  trial  was  granted  on  this  ground  in  a  ease  of  felony  removed  by  certiorari. 

This  was  an  indictment  for  robbery  with  violence,  removed  by  cer- 
tiorari from  the  Hull  borough  sesaione,  and  tried  before  Oreeswell,  J., 
at  the  last  York  assises.  The  prboner  Smith  was  defended  by  one 
counsel,  and  Scaife  and  Rooke  by  another.  On  the  part  of  the  Crown, 
a  deposition  by  one  Ann  Garnett  was  tendered  in  evidence.  It  had 
been  regularly  taken  before  a  magistrate,  in  the  presence  of  the  prisoners. 
The  witness  did  net  appear  at  the  assises ;  and  it  was  proved  that  due 
search  bad  been  made  for  her  on  the  part  of  the  prosecution,  but  that 
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0Qocn  ^^®  ooald  not  be  found.  ^There  was  evidence  also  tbai  she  was 
^  kept  awaj  by  the  procurement  of  Soiith ;  but  this  evidence  did 
not  implicate  the  other  prisoners.-  The  reading  of  the  deposition  wts 
objected  to  by  the  counsel  for  Smith ;  but  the  learned  Judge  admitted 
it,  subject  to  the  objection,  being  of  opinion  that  the  procurement  by 
Smith  was  proved ;  and,  in  summing  up,  he  left  Garnett's  statement, 
among  the  other  evidence,  to  the  jury,  not  telling  them  that  the  deposi- 
tion could  affect  Smith  only.  The  jury  found  a  verdict  of  Guilty  against 
Scaife  and  Rooke,  and  acquitted  Smith.  A  rule  nisi  was  obtained  in 
the  ensuing  term  for  a  new  trial,  on  the  grounds  of  improper  reception 
of  evidence,  and  misdirection. 

ffunter  now  showed  cause. — In^  the  first  place,  it  has  been  laid  down, 
generally,  that  the  deposition  of  a  witness  <«  in  an  English  Court  in  a 
cause  betwixt  the  same  parties  plaintiff  and  defendant  may  be  allowed 
to  be  read  to  the  jury,  so  as  the  party  make  oath  that  he  did  bis  en- 
deavour to  find  his  witness,  but  that  he  could  not  see  him  nor  hear  of 
him ;"  Anonymous  case  in  Godbolt,  S26.    No  distinction  is  there  made 
between  civil  and  criminal  cases ;  and  the  reason  given  is,  <«  that  if  the 
party  cannot  find  a  witness,  then  he  is  as  it  were  dead  unto  him/*    It 
is  also  said  in  Com.  Dig.,  Evidence  (C  4),  that  the  deposition  of  a  wit- 
ness (though  evidence!  in  equity) «« shall  not  be  evidence  at  law,  except 
where  the  witness  is  dead,"  «'  or,  cannot  attend  by  reason  of  sickness, 
or  cannot  be  found."     And  in  Bull.  N.  P.  239,  it  is  laid  down  that  de- 
positions t<  may  be  read  when  a  witness  is  sought  and  cannot  be  found, 
*2401  ^^^  ^^^°  ^^  ^^  ^^  ^^^  same  ^circumstances,  as  to  the  party  that  is 
^  to  use  him,  as  if  he  were  dead."    In  1  Taylor  on  Evidence,  332, 
sect.  349,  after  referring  to  the  dictum  in  Godbolt,  it  is  said:  ^«In 
criminal  proceedings  it  would  seem  that  a  similar  latitude  is  not  allow- 
able, since  the  Judges,  in  Lord  Moreley's  Case,  6  How.  St.  Tri.  769, 
771,  6th  resolution,  resolved,  that  the  examination  of  a  witness  taken 
before  the  coroner  was  not  rendered  admissible,  on  mere  proof  that  the 
witness  himself  could  not  be  found  after  diligent  search."     That  reso- 
lution expressly  referred  to  depositions  before  the  coroner,  at  which  the 
prisoner  might  probably  not  have  been  present :  and  the  Judges  maj 
have  taken  into  charitable  consideration  that  4he  prisoner  could  not 
have  any  witness  examined  on  oath  for  him.    In  a  modern  case,  Begins 
V.  Hagan,  8  Car.  &  P.  167  (E.  C.  L.  R.  vol.  84),  Coltman,  J.,  refused 
to  admit,  on  behalf  of  the  Crown,  the  deposition  of  a  witness  who  had 
gone  to  sea  since  his  examination  and  could  not  be  produced ;  but  he 
received  it  on  behalf  of  the  prisoner,  with  the  consent  of  counsel  for 
the  Crown.     This  description  of  evidence  is  so  likely  to  be  often  re- 
quired for  the  purposes  of  justice,  as  well  on  behalf  of  prisoners  as  on 
that  of  the  Crown,  that  convenience  as  well  as  reason  is  in  favour  of 
admitting  it :  and  it  is  not  excluded  by  the  rule  <«  that  no  sueh  evidence 
shall  be  brought,  that  ex  naturfi  rei  supposes  still  a  greater  evidence 
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belimd  in  the  party's  possefision  or  power ;"  Bull.  N.  P.  298.     Bii^, 
secoDdly,  the'admissibilitj  of  depositions  is  clear  when  the  witness  is 
kept  oat  of  the  way  by  means  or  procurement  of  the  prisoner.     This 
is  expressly  the  5th  resolution  in  Lord  Morley*s  Case,  6  How.  St.  Tri. 
770;  and  examinations  were  admitted  on  that  ground  in  Henry  Harri- 
sons ♦Case,  12  How.  St.  Tr.  883,  851,  2.     In  Regina  v.  Gut- 
tridge,  9  Car.  ft  P.  228,  471  (E.  C.  L.  R.  vol.  88),  Parke,  B.  said : 
"If  it  bad  been  proved,  on  the  part  of  the  prosecution,  that  Ellen 
ConoIIy  was  kept  out  of  the  way  by  the  prisoner,(a)  I  should  have  al- 
lowed her  deposition  to  have  been  given  in  evidence  against  them  ;  but 
that  is  not  proved.*"    The  law  on  this  subject  is  stated  accordingly  in 
1  Taylor  on  Ev.  884,  5,  where  several  authorities  are  referred  to,  and 
Mr.  Taylor  assigns  as  the  reason  for  this  rule,  that  "justice"  <^  will  not 
permit  a  party  to  take  advantage  of  his  own  wrong."     In  Oreen  v, 
Gatewick  (Bull.  N.  P.  248),  there  cited  from  Bull.  N.  P.,  "a  witness 
was  sworn  in  a  trial  at  bar  in  G.  B.  between  the  same  parties  on  the 
same  issue,  and  he  was  subpoenaed  by  the  defendant  to  appear  at  a 
second  trial  in  K.  B.  and  his  charges  given  him,  but  he  not  appearing 
person^  were  admitted  to  swear  what  he  swore  in  C.  B.,  for  the  Court 
said  they  wouid  presume  he  was  kept  away  by  the  plaintiff's  practice. 
This  supposition  was  strengthened  by  his  having  been  produced  by  the 
plaintiff  at  the  former  trial."    [Lord  Campbell,  C.  J. — In  the  present 
case,  was  the  learned  Judge  satisfied  that  the  witness  had  been  kept  out 
of  the  way  by  the  contrivance  of  Scaife  and  Rooke  ?    Coleridge,  J. — 
His  report  is :  <(  I  received  the  evidence,  subject  to  the  objection,  think- 
ing there  was  evidence  of  the  witness  having  been  removed  by  the  pro- 
curement of  Smith."    Lord  Campbell,  C.  J. — How  do  yon  meet  that  ? 
Conld  the  procurement  by  Smith  make  *the  evidence  admissible  r^^oj^o 
against  Scaife  T]     The  prisoners  were  shown  to  have  acted  in  ^ 
concert. 

Deartltfj  contri. — The  evidence  of  concert  related  to  the  felony,  not 
the  procurement.  [Lord  Campbell,  C.  J. — The  argument  on  the  other 
side  is,  that,  if  there  be  any  evidence  of  joint  acting  towards  the  felony, 
the  procurement  by  one  prisoner  makes  the  deposition  evidence  against 
all.  CoLBRiDGB,  J. — The  learned  Judge  ought  to  have  told  the  jury, 
in  summing  np,  that  the  deposition  was  not  evidence  against  any  pri- 
soner but  Smith.  Did  he  make  use  of  that  evidence  as  against  all  ?] 
(Hunter  admitted  that  the  learned  Judge  did  not  make  any  observation 
confining  the  application  of  this  evidence.)  There  is  no  authority  for 
the  position  that,  in  criminal  cases,  a  deposition  may  be  used  as  evi- 
dence merely  because  the  witness  cannot  be  found.     The  only  cases  in 

(a)  Tbe  trial  hsd  been  postponed  at  a  preTioai  auiie  on  affldaTit  stating  that  deponent  haa 
nuoD  to  beliera  that  Ellen  Conolly,  who  shoald  have  been  proaeentrix,  was  Indaoed  to  keep  ovt 
ef  the  way  in  eoiiaideration  of  a  snm  of  money  s;iTen  her  by  two  of  the  prisoners ;  Regina  • 
GotthJge,  9  Car.  A  P.  22S  (E.  C.  L.  R.  toL  88). 
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which  it  may  be  admitted,  on  trial  of  an  indictment,  are  stated,  in  2 
Buss,  on  Cr.  889,  890  (Sd  ed.),  Book  yu  c.  4,  s.  S,  to  be,  where  the  wit- 
ness is  dead,  or  insane,  or  where  he  is  so  ill  that  there  is  no  probability 
of  his  ever  being  able  to  attend,  or  where  he  has  been  kept  awaybj 
the  practices  of  the  prisoner. 

Lord  Campbell,  C.  J.— This  rule  must  be  absolute.  The  prisoner 
Smith  had  resorted  to  a  contrivance  to  keep  the  witness  out  of  the  waj; 
and  therefore  the  deposition  was  admissible  evidence  against  him :  bat 
it  was  not  so  against  the  other  two  prisoners :  and  the  learned  Judge, 
in  his  summing  up,  did  not  make  the  distinction  in  favour  of  these  two. 
Then,  a  question  has  been  made,  whether  depoeitiona  of  *a  witness  who 
^oAQ-}  '^  ^^^  ^^^  ®^  ^^P^  away  by  the  prisoner's  contrivance  *may  be 
-'  received  when  the  witness  is  not  to  be  found.  No  case  goes  so 
far ;  and  I  should  be  afraid  to  lay  down  such  a  precedent.  Beceiving 
evidence  of  this  kind  is  subjecting  the  prisoner  to  prejudice  from,  the 
statements  of  a  witness  whom  he  has  not  the  advantage  of  cross-ex- 
amining at  the  trial. 

Patteson,  J. — If  there  was  sufficient  evidence  that  a  prboner  had 
procured  the  witness's  absence,  that  might  let  in  the  deposition  as  eri- 
dence  to  be  heard.  But  no  distinction  appears  to  have  been  made'be- 
tween  the  prisoner  against  whom  the  deposition  was  admissible  and 
those  who  could  not  be  affected  by  it. 

CoLERiDas,  J. — I  always. understood,  before  the  late  statute,  that, 
if  a  witness  was  dead  or  insane,  or  kept  away  by  the  procurement  of 
the  prisoner,  his  deposition  was  admissible,  if  properly  taken ;  but  that 
other  absences  were  all  under  one  i^tegory,  and  were  not  grounds  for 
admitting  the  evidence.  The  late  Act  (a)  takes  one  case  out  of  the 
category,  namely  that  of  disability  by  sickness.  But,  if  a  mere  una- 
*Q4.d1  ^^^^^^^®  absence  of  the  ^witness  had  been  sufficient  excuse,  that 
-*  provision  would  have  been  superfluous :  sickness  was  an  innocent 
cause  of  absence,  and  the  absence  necessary.  Therefore  this  enactment 
is,  negatively,  a  strong  declaration  against  the  admissibility  of  depoai- 
tions  on  the  ground  here  taken. 

Erle,  J. — There  was  no  evidence  of  procurement  by  any  prisoner 
but  Smith  :  and  the  mere  fact  that  the  witness  could  not  be  found  was 
not  sufficient  to  make  her  deposition  admissible. 

Deartly  suggested  that  there  was  a  difficulty  in  ascertaining  what 

(o)  Stat  11  A  12  Viot  0.  42,  >.  17,  after  direoting  how  depositions  shall  be  taken  on  ehuft 
of  any  indictable  offenoe,  adds :  "  And  if  upon  the  trial  of  the  person  so  aooosed  as  first  sforetaid 
it  sbidl  be  proved  by  the  oath  or  afflrmation  of  anj  eredible  witness,  that  any  person  wbos* 
deposition  shall  have  been  taken  as  aforesaid  is  dead,  or  so  ill  as  not  to  be  able  to  travel,  sad  if 
also  it  be  proved  that  soeh  deposition  was  taken  in  the  presence  of  the  person  so  afocused,  ssd 
that  ho  or  his  counsel  or  attorney  had  a  full  opportunity  of  cross-examining  the  wltoets,  dica, 
if  such  deposition  purport  to  be  signed  by  the  justice  by  or  before  whom  the  same  parporti  w 
have  been  taken,  it  shall  be  lawful  to  read  snoh  deposition  as  evidence  in  snch  proaeention,  with- 
out further  proof  thereof,  unless  it  shall  be  proved  that  sueh  deposifioD  was  not  in  £aet  signed  bj 
the  justice  purporfing  to  sign  the  luinie.'' 
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role  shoald  be  drawn  up,  no  precedent  having  been  foand  for  a  new 
trial  in  a  case  of  felony. 

Lord  Campbell,  0.  J. — That  might  have  been  an  argument  against 
oar  hesriog  the  motion. 

The  Court,  after  conferring  with  the  Master  of  the  Grown  Office, 
iDftde  the  Rule  ab8olute.(a) 

(a)  The  pritoaen  were  tried  again.  Aa  to  fbrtber  proeeedingi  in  the  onao  (which  did  not  hear 
ipop  the  point  above  reported),  aee  Begina  v.  Soaife,  Jone  10th,  1862,  poet 


The  QUEEN  v.  The  YORK,  NEWCASTLE  and  BERWICK  RaU- 

way  Company. 

Reported,  16  Q.  B.  886  (£.  C.  L.  R.  vol.  71). 


♦Between  PHILIP  DAVIES  COOKE,  Plaintiff,        rio..c 
and  L*246 

Sir  ROBERT  HENRY  CUNLIFFE,  and  PHILIP  BRYAN  DAVIES 
COOKE,  an  infant,  by  Sir  WILLIAM  BRYAN  COOKE,  Baronet, 
his  guardian.  Defendants. 

IL  bj  wiU  doTieed  Iter  estates  to  her  son-in-law  B.  for  life,  remainder  to  her  daughter  F.  his  wife 
for  life,  remainder  to  trustees  to  presenre  oontingent  remainders,  remainder  to  the  use  of  the 
shildren  of  the  marriage  as  B.  and  F.  should  Jointly  appoint  by  deed,  or  as  the  survivor  should 
appoint  by  deed  or  will,  and,  in  default  of  appointment,  to  the  use  of  trustees  for  a  term* of 
500  years,  to  oommenee  on  the  death  of  the  survivor  of  B.  and  F.,  and,  sobjeet  thereto,  to 
the  use  of  P.,  eldest  son  of  B.  and  F.,  in  strict  settlement  The  trusts  of  the  term  were^ 
1st,  on  reqneet  of  B.  and  F.  to  raise  10,000 £.  for  B.  and  F.,  and  2dly,  to  raise  for  each  younger 
child  of  B.  and  F.,  any  sums  not  exceeding  lOOOZ.  apiece,  as  B.  and  F.  Jointly  by  deed,  or 
the  survivor  by  deed  or  will,  should  appoint,  and  in  default  of  appointment,  1000^  apiece,  pay- 
able  after  the  decease  of  the  survivor  of  B.  and  F.,  unless  they  or  the  survivor  should  appoint 
the  same  to  be  raised  in  his  or  her  lifetime,  in  which  ease  the  term  was  to  commenoe  on  such 
last-mentioned  appointment 

F^  the  wife,  died,  leaving  B.  her  surviving,  without  having  Joined  in  any  appointment  under  the 
will ;  and  leaving  four  sons  bosides  P.,  and  a  daughter.  On  the  marriage  of  the  daughter,  B. 
by  deed  appointed  to  her  1000/.  payable  on  his  decease.  After  this  B.  made  his  will,  by  which 
he  gave  a  legacy  to  his  daughter,  and  to  each  of  his  other  younger  children  bequeathed  **  such 
a  sum  of  money  as  with"  what  they  are  entitled  to  under  (amongst  other  settlements  referred 
to)  **  the  will  of  BL,  will  make  up  to  each  8000/. :"  and  **  all  the  residue  of  my  personal  estate 
and  all  my  real  estate  over  which  I  have  any  disposing  power,  I  give,"  Ac,  to  P.  and  his  heirs. 
At  the  time  when  this  will  was  executed,  B.  resided  on  an  estate  derived  from  his  own  family, 
which  waa  partly  settled  and  partly  held  in  fee. 

Held :  That  tlia  devise  of  **  all  wy  real  estate  over  which  I  have  any  disposing  power"  was  under 
the  cireomstances  to  be  construed  as  a  devise  of  the  unsettled  patrimonial  estate  of  B.,  and 
did  not  opomie  as  an  execution  of  the  limited  power  of  appointment  over  the  estates  which  he 
held  aa  tenaiit  for  life  under  BL's  wilL 

Bt  an  order  of  Vice-chancellor  Knight  Bruce  in  this  cause,  a  case, 
of  which  the  substance  is  stated  below,  was  sent  for  the  opinion  of  this 
Court. 
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Mary  Pulestone,  being  seised  in  fee  simple  of  the  castle  and  manor 

♦24f51  ^'  lordship  of  Ewloe  in  Flintshire,  and  ♦other  lands  in  the  coon- 

^  ties  of  Flint  and  Denbigh,  made  her  will,  dated  19th  September, 

1802,  duly  executed  in  manner  then  required  by  law.    This  willwts 

set  out  in  the  case. 

By  it  she  devised  her  estates  to  the  use  that  two  trustees  named 
ahould,  during  the  joint  lives  of  Bryan  Cooke,  her  son-in-law,  and  her 
daughter  Frances,  his  wife,  raise  4002.  per  annum  for  her  said  daughter; 
subject  thereto,  to  the  use  of  the  said  Bryan  Cooke  for  life ;  remainder 
to  the  use  of  the  said  Frances  Cooke  for  life ;  remainder  to  trustees  to 
preserve  contingent  remainders. 

t(  And,  from  and  after  the  decease  of  the  survivor  of  them  the  sud 
Bryan  Cooke  and  Frances  his  wife,  to  the  use  and  behoof  of  all  and 
every  or  such  one  or  more  of  the  child  or  children  of  the  body  of  the 
said  Bryan  Cooke  pn  the  body  of  my  said  daughter  Frances  Cooke  hit 
wife  begotten  or  to  be  begotten,  for  such  estate  or  estates  and  interest, 
either  with  or  without  power  of  revocation,  and  in  such  parts,  shaces, 
and  proportions,  and  with  such  terms  ^nd  provisions  for  the  portions 
and  maintenance  or  for  the  benefit  and  advancement  of  any  such  child 
or  oliildren,  as  they  the  said  Bryan  Cooke  and  Frances  his  wife  shall 
jointly,  at  any  time  during  their  joint  lives,  by  any  deed  or  deeds, 
writing  or  writings,  to  be  by  both  of  them  signed,  sealed,  and  delivered 
in  the  presence  of  two  or  more  credible  witnesses,  or  as  the  survivor 
of  them  shall,  in  default  of  any  such  joint  appointment,  by  any  deed  or 
deeds,  writing  or  writings,  to  be  signed  by  such  survivor  after  the  de- 
cease of  one  of  them,  in  the  presence  of  the  like  number  of  such  wit- 
nesses, or  by  his  or  her  last  will  or  testament  in  writing,  to  be  signed, 
*9471  P^^l'^l^^^'  ^^^  declared  in  the  ^presence  of  three  or  more  such 
^  witnesses,  devise,  direct,  limit,  or  appoint ;  and,  in  default  of  all 
or  any  such  devise,  'direction,  limitation,  or  appointment,  or,  if  any  such 
shall  be  made,  when  and  so  soon  as  the  estates  and  interests  thereby  to 
be  limited,  devised,  or  appointed  shall  respectively  end  and  determine, 
and  as  to  such  part  and  parts  of  the  same  premises  whereof  no  such 
devise,  direction,  limitation,  or  appointment  shall  be  made,"  to  the  use 
of  Anthony  Hardolf  Eyre  and  Saint  Andrew  Ward,  their  executors, 
administrators,  and  assigns,  for  a  ««term  of  500  years  to  commence 
from  the  decease  of  the  survivor  of  them  the  said  Bryan  Cooke  and 
Frances  his  wife,"  without  impeachment  of  waste,  upon  the  trusts  after 
mentioned.  And,  from  and  after  the  expiration  or  other  sooner  deter- 
mination of  the  said  term  of  500  years,  and,  in  the  mean  time,  subject 
thereto  and  to  the  trusts  thereof,  to  the  use  of  Philip  Davies  Cooke, 
eldest  son  of  the  said  Bryan  Cooke  by  the  said  Frances  Cooke  his  wife 
(meaning  the  said  plaintiff  Philip  Davies  Cooke),  in  strict  settlement, 
with  remainders  over  to  the  second  and  other  sons  of  Bryan  Couke  and 
Franc(;s  bis  wifj. 
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The  trasts  of  the  term  of  600  jears  were  declared  to  be,  upon  trusty 
▼hen  thereanto  required  bj  the  said  Bryan  Cooke  and  Frances  his  wife 
at  any  time  during  their  joint  lives/ to  raise  by  mortgage  or  sale  of  the 
said  term  of  500  years,  or  of  all  or  any  of  the  said  hereditaments  and 
premises  so  limited  for  the  said  term,  any  sums  not  exceeding  in  the 
whole  10,000{.,  and  pay  the  same  unto  the  said  Bryan  Gooke  and 
Frances  bis  wife  for  bis  and  their  own  proper  use  and  uses.     <«  And 
upon  further  trust,  in  case  there  shall  happen  to  be  one  or  more  child 
or  children  of  the  body  of  the  said  Bryan  *Cooke  on  the  body  r^nAo 
of  the  said  Frances  Oooke  his  wife  begotten  or  to  be  begotten,  '- 
other  than  an  eldest  or  only  son,  or  such  other  son  of  the  body  of  my 
said  daughter,  either  by  the  said  Bryan  Cooke  or  by  any  such  after 
taken  husband  or  husbands  as  aforesaid,  as  may  by  virtue  of  the  trusts, 
devises,  or  limitations  herein  contained  become  entitled  to  the  posses- 
sion and  inheritance  of  the  said  premises  hereby  given  or  devised  unto 
or  in  trust  for  my  said  daughter  during  her  life  as  aforesaid ;  then  upon 
trust  that  they  the  said  Anthony  Hardolf  Eyre  and  Sain(  Andrew 
Ward,  or  the  survivor  of  them,  or  the  executors,  administrators,  or 
assigns  of  such  survivor,  do  and  shall  by  sate  or  mortgage  of  my.  said 
castle,  manors,  &c.,  or  by  the  perception  of  the  rents  and  profits  of  the 
same  for  all  or  any  part  of  the  said  term  of  600  years,  or  by  such  other 
ways  and  means  as  they  shall  think  fit,  so  as  not  to  impeach  or  preju- 
dice the  raising  and  payment  of  the  said  yearly  rent  of  4002.  hereby 
before  limited  to  or  provided  for  my  said  daughter  Frances  Cooke," 
raise  any  sums  of  money  not  exceeding  the  sum  of  1000{.  apiece,  over 
and  above  the  costs,  charges,  and  expenses  attending  the  raising  there- 
of, for  or  towards  the  portion  or  portions  of  such  child  or  children  (ex- 
cept Philip  Davies  Cooke,  or  such  other  son  of  Frances  Cooke  as  might 
after  her  decease  be  entitled  to  the  immediate  possession  and  inherit- 
ance of  the  said  premises),  to  be  paid  and  payable  to  such  child  or 
children  at  such  time  and  in  such  proportions  as  Bryan  Cooke  and 
Frances  his  wife  shall  by  any  joint  deed  or  deeds  executed  in  the  pre- 
sence of  two  witnesses  jointly  appoint ;  and,  for  default  of  such  joint 
appointment,  then  at  such  time  and  in  such  proportions  as  the  survivor 
by  his  or  her  deed  or  deeds  executed  in  the  presence  of  two  witnesses, 
or  by  his  or  her  last  will,  &c.,  should  ^appoint ;  and,  in  default  r^nAQ 
of  such  appointment,  then  upon  trust  to  raise  <<  the  said  sum  of  '- 
10002.  apiece  for  or  towards  the  portion  or  portions  of  all  such  children 
of  my  said  daughter  Frances  Cooke  not  being  an  eldest  son  as  afore- 
said :"  the  portions  of  sons  to  be  paid  at  the  age  of  twenty-one,  and 
the  portions  of  daughters  to  be  paid  at  the  age  of  twenty-one  or  mar- 
riage, <*  which  shall  first  happen,  if  such  respective  times  of  payment 
shall  happen  after  the  death  of  the  said  Bryan  Cooke  and  of  my  said 
daughter  Frances  Cooke ;  but,  if  in  the  lifetime  of  them  or  either  of 
them,  the  same  to  be  paid  within  six  months  next  aft^  the  decease  of 
VOL.  XVII. — 22  P 
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the  Barvivor  of  them ;  unleaa  the  said  Bryan  Cooke  and  Franeee  his 
wife  or  the  survivor  of  them  shi^ll  direct  or  appoint  the  same  to  be 
raised  in  his  or  her  lifetime,  which  they  respectively  may  do  if  be,  sbe, 
or  they  shall  so  think  proper;  and  in  such  case  the  said  term  of  fi?e 
hundred  years  shall  commence  and  take  effect  from  the  time  of  such 
direction  or  appointment  as  last  aforesaid."  There  were  powers  for 
the  maintenance  and  advancement  of  the  children  while  minors. 

The  case  then  proceeded  as  follows. 

The  said  testatrix  Mary  Pulestone  died  on  or  about  the  28d  of  Sep- 
tember, 1802,  without  having  revoked  or  altered  her  said  will.  The 
said  Frances  Cooke,  the  daughter  of  the  testatrix,  died  on  or  about  the 
8th  of  January,  1818,  leaving  the  said  Bryan  Cooke  her  surviving,  and 
without  having  joined  with  the  said  Bryan  Cooke,  her  said  husband,  in 
requiring  the  trustees  of  the  said  term  of  five  hundred  years,  limited 
by  the  said  will  of  the  testatrix  Mary  Pulestone  as  aforesaid,  to  raise 
the  said  sum  of  10,0001.,  or  any  part  thereof,  or  in  exercising  any  power 
or  authority  given  to  them  jointly  by  the  said  will.  The  said  Bryan 
^ofifi^  Cooke,  the  ^father  of  the  plaintiff  Philip  Davies  Cooke,  dolj 
^  made,  signed,  and  published  his  last  will  and  testament  in  writing, 
bearing  date  17  th  April,  1821,  and  executed  by  him  in  the  presence  of 
and  attested  by  three  witnesses,  and  which  was  set  out.  The  material 
part  was  as  follows. 

«( This  is  the  last  will  and  testament  of  me,  Bryan  Cooke  of  Onston 
in  the  county  of  York,  Esquire.  I  give  and  bequeath  the  sum  of  20002. 
to  my  daughter  Frances  Mary,  wife  of  William  Margesson,  Esquire; 
and  I  direct  that  my  executors  hereinafter  named  do  pay  the  said  aum 
of  20002.  into  the  hands  of  the  trustees  for  the  time  being  of  my  said 
daughter's  settlement,  to  be  invested  by  them  in  their  names  in  govern- 
ment or  real  security,  to  be  held  by  the  said  trustees  on  the  same  trusts 
and  to  and  for  the  same  ends,  intents,  and  purposes  as  are  expressed  in 
the  said  trustees  of  my  daughter's  portion  thereby  vested  in  the  said 
settlement.  I  give  to  each  of  my  younger  sons  such  a  sum  of^monej 
as,  with  the  fortunes  which  they  are  entitled .  to  under  the  settlement 
made  on  my  marriage  with  their  mother,  and  under  the  wills  of  their 
late  grandmother  Mrs.  Mary  Pulestone,  and  their  late  aunt  Mrs.  Frances 
Pulestone,  will  make  up  to  each  8000{. :  and  in  case  my  personal  estate 
shall  be  insufficient  to  pay  the  said  several  legacies  I  charge  my  real 
estates  with  the  payment  thereof:  but,  in  the  event  of  my  said  sons 
dying  under  the  age  of  twenty-one  years,  I  will  that  the  legacy  of  such 
son  so  dying  shall  sink  into  my  residuary  personal  estate.  I  direct 
that,  until  such  legacies  are  paid,  they  shall  carry  interest  at  SL  per 
cent,  from  the  time  of  my  decease." 

He  then  bequeathed  several  legacies ;  and  the  will  proceeded.    «  All 

^^-^^  the  residue  of  my  personal  estate  and  *all  my  real  estate  over 

-*  which  I  have  any  disposing  power  I  give,  devise,  and  bequeath 
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to  mj  eldest  eon  Philip  Davies  Cooke"  (meaning  thereby  the  plaintiff), 
((his  beira  or  aesigns,  or,  in  the  event  of  his  decease  in  my  lifetime,  to 
saeh  other  of  my  sons  as  shall  be  my  eldest  son  at  the  time  of  my 
decease,  and  to  his  heirs  and  assigns ;  and  I  appoint  my  son  IMiilip 
Davies  Cooke,  the  said  Anthony  Hardolf  Eyre  and  William  Bryan 
Cooke,  and  the  sarnvor  of  them,  guardians  and  gnardian  of  my  children 
daring  their  respective  minorities ;  and  I  give,  devise,  and  bequeath  all 
estates  of  which  I  am  seised  and  possessed  in  trust  or  by  way  of  mort- 
gage unto  the  said  Anthony  Hardolf  Eyre  and  William  Bryan  Cooke, 
their  executors,  administrators,  and  assigns,  according  to  the  natures 
of  the  same  estates  respectively,  upon  trust  to  reoonvey  or  transfer  the 
same  to  the  several  persons  who  are  or  shall  be  beneficially  entitled  to 
the  same,  or  to  such  uses  and  upon  suo^  trusts  as  they  respectively 
shall  direct." 

The  said  Bryan  Cooke  died  on  or  about  the  14th  December,  1821, 
without  having  revoked  or  altered  his  said  will. 

At  the  date  of  his  said  will  the  said  Bryan  Cooke  resided  in  the 
mansion  on  the  family  estates  situate  in  the  county  of  York,  which  were 
considerable,  and  of  which  he  was  tenant  for  life  under  settlements  exe- 
cuted on  his  marriage  with  the  mother  of  the  plaintiff;  and  the  said 
testator  was  at  the  date  of  his  said  will  seised  in  fee  simple  of  other 
estates  adjoining  the  said  family  estates. 

There  was  issue  of  the  body  of  the  said  Bryan  Cooke  on  the  body 
of  the  said  Frances  Cooke  his  wife  begotten,  five  ^children,  vis., 
his  eldest  son,  the  plaintiff  Philip  Davies  Cooke,  and  four  younger 
children,  Robert  Bryan  Cooke,  Anthony  Cooke,  William  Bryan  Cooke, 
and  Mary  Frances  Cooke,  all  of  whom  attained  twenty-one.  The  said 
Mary  Frances  Cooke,  in  the  lifetime  of  the  said  Bryan  Cooke,  and 
before  the  date  of  his  said  will,  that  is  to  say  in  the  month  of  May, 
1818,  intermarried  with  and  became  the  wife  of  the  Reverend  William 
Margesson ;  and  on'that  marriage,  by  an  indenture  dated  19th  May, 
1818,  and  made  or  expressed  to  be  made  between  the  said  Bryan  Cooke 
of  the  one  part  and  the  said  Mary  Frances  Cooke  of  the  other  part, 
and  which  was  executed  by  the  said  Bryan  Cooke  in  the  presence  of  two 
witnesses,  the  said  Bryan  Cooke,  pursuant  to  and  by  force  and  virtue 
and  in  exercise  and  in  execution  of  the  powers  or  authorities  vested  in 
him  the  said  Bryan  Cooke  under  and  by  virtue  of  the  said  will  of  the 
said  Mary  Pulestone,  and  of  all  other  powers  and  authorities  enabling 
him  the  said  Bryan  Cooke  in  that  behalf,  did  direct,  limit,  and  appoint 
that  the  sum  of  lOOOi.  should,  upon  the  decease  of  him  the  said  Bryan 
Cooke,  be  raised  out  of  the  estates  devised  by  the  will  of  the  said  Mary 
Pulestone  for  the  portion  of  the  said  Mary  Frances  Cooke,  and  should 
become  a  vested  interest  in  her  the  said  Mary  Frances  Cooke  upon  the 
execution  of  the  now  stating  indenture^by  him  the  said  Bryan  Cooke. 
The  lOOOL  portion  of  one  of  the  younger  sons  of  the  said  Bryan 
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Oooke  remains  unpaid.  The  portions,  of  lOOOI.  each,  of  Brjan  Cooke's 
other  younger  children  have  been  paid  to  them  by  parties  who  have 
taken  assignments  of  sach  portions. 

^Q-n-|      These  portions  of  1000^  each  were  referred  to  by  *the  testator 
-'  Bryan  Cooke  in  that  part  of  his  will  in  which  he  referred  to  the 
Will  of  Mrs.  Mary  Pulestone,  the  late  grandmother  of  his  yoonger 
sons. 

The  questions  for  the  opinion  of  thb  Court  were  by  the  Vice  Chan- 
cellor's order  directed  to  be : 

1.  Whether  the  said  term  of  ^ve  hundred  years  limited  by  the  said 
will  of  the  said  Mary  Pulestone  is  a  subsisting  term. 

2.  Whether  the  said  Philip  Davies  Cooke  is  seised  for  an  estate  of 
inheritance  in  fee  simple  of  t^e  said  castle,  manor,  lands,  and  heredita- 
ments so  devised  by  the  said  will  of  the  said  Mary  Pulestone  as  afore- 
said, subject  to  the  said  term  or  otherwise,  or  whether  he  is  only  tenant 
for  life  of  the  same  hereditaments. 

MalifUy  for  the  plaintiff. — The  question  is  whether  the  will  of  Bryan 
Cooke  is  an  execution  of  the  power  conferred  on  him  by  the  will  of 
Mrs.  Pulestone.  No  formal  or  technical  words  are  necessary  for  the 
due  execution  of  a  power.  All  that  is  required  is  that  an  intention  in 
the  donee  of  the  power  to  execute  it  should  appear ;  and  for  that  pur- 
pose it  is  sufficient  if  the  words  used  refer  either  to  the  power  itself,  or 
to  the  subject-matter.  In  the  present  case  the  devisor  clearly  intended 
to  give  the  plaintiff  all  he  could.  He  gives  him  "  all  my  real  estate ;" 
that  taken  alone  includes  everything  strictly  the  devisor's;  he  then 
adds  words  which,  if  he  intended  to  give  him  also  the  real  estate  not 
properly  his,  but  the  subject-matter  of  the  power  of  which  he  was  the 
donee,  are  a  concise  but  effectual  reference  to  it :  on  any  other  sup- 
position they  are  surplusage.  He  says  ««A11  my  real  estate  over 
*2^41  ^^^^^  ^  ^^^®  ^^7  disposing  power."  [Lord  Campbbll,  C.  J. — 
^  In  *your  construction  you  give  no  effect  to  the  word  "  iwy."] 
Had  the  words  used  been  <<  aU  the  real  estate  over  which  I  have  any 
disposing  power,"  the  case  would  have  been  too  clear  for  argument. 
And  when  a  person  has  an  interest  in  an  estate,  <<  my"  and  «<  the"  as 
applied  to  it  are  convertible  terms ;  Standen  v.  Standen,  2  Yesey,  Jon. 
589,  Bailey  v.  Lloyd,  6  Buss.  880.  [Lord  CampbblIi,  C.  J. — Undoubt- 
edly the  words  <<  my  estate"  may  be  used  so  as  to  show  that  the  testator 
meant  by  them  «<  the  estate"  not  strictly  his ;  but  it  must  depend  on 
the  context.  You  cannot  lay  it  down  as  a  general  canon  of  interpre- 
tation that  the  word  «<  my"  used  in  a  will  is  equivalent  to  «<  the."]  The 
words  «<over  which  I  have  any  disposing  power"  are  in  themselves 
equivalent  to  <<  over  which  I  have  a  power  of  appointment ;"  so  that  a 
part  of  the  will  would  be  inoperative  unless  applied  to  the  power ;  and 
the  case  is  brought  within  the  principle  of  Wallop  v.  Lord  Portsmouth, 
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reported  in  Sagden  on  Power8y(a)  and  of  Bennett  v.  Alburrow,  8 
Veeey,  609. 

Peaeoeky  contrd. — The  leading  ease  on  this  sabject  is  Roake  v.  Denn, 
4  Bligh  N.  S.  !•(&)  There  Alexander,  G.  B.,  delivering  the  unanimous 
opinion  of  the  Judges  in  the  House  of  Lords,  says  :{e)  «( There  are 
many  cases  upon  this  subject,  and  there  is  hardly  any  subject  upon 
which  the  principles  appear  to  have  been  stated  with  more  uniformity, 
or  acted  upon  with  more  constancy.  They  begin  with  Sir  Edward 
Clere's  Case,  6  Bep.  17,  in  the  *reign  of  Queen  Elisabeth,  and  r^ontt 
are  continued  down  to  the  present  time ;  and  I  may  venture  to  ^  ^ 
say,  that  in  no  instance  has  a  power  or  authority  been  considered  as 
executed,  unless  by  some  reference  to  the  power  or  authority,  or  to  the 
property,  which  was  the  subject  of  it ;  or  unless  the  provision  made 
by  the  person  intrusted  with  the  power  would  have  been  ineffectual, 
woald  have  had  nothing  to  operate  upon,  except  it  were  considered  as 
an  execution  of  such  power  or  authority."  This  opinion,  which  was 
adopted  by  Lord  Lyndhurst,  C,  and  Lord  Tenterden,  may  be  consi- 
dered as  the  law  on  the  subject.  Each  of  the  cases  cited  in  the  argu- 
ment for  the  plaintiff  will  be  found  to  be  an  application  of  the  principles 
there  laid  down. 

In  the  present,  case,  it  is  conceded  that  there  is  no  direct  reference 
to  the  power.  Is  there,  then,  any  reference  to  the  subject-matter  of 
the  power ;  or  (which  may  be  said  to  be  the  same  question)  is  there 
anything  not  the  subject-matter  of  the  power  which  will  satisfy  the 
description  in  the  will  ?  To  answer  this,  the  state  of  facts  must  be 
looked  to.  Bryan  Cooke,  at  the  time  when  he  made  his  will,  had 
estates  in  Yorkshire,  on  which  he  resided,  which  came  from  his  father's 
fiunily,  and  were  properly  speaking  his.  Part  of  those  estates  were 
settled  so  that  he  had  no  power  to  dispose  of  them  at  all.  Part  were 
his  in  fee  sinaple;  and  he  had  complete  disposing  power  lover  that  por- 
tion. There  were  also  the  Welsh  estates,  which  had  belonged  to  his 
deceased  wife's  mother,  and  in  which  he  had,  under  her  will,  a  life 
interest,  and  a  power,  not  to  dispose  of  them  absolutely,  but  to  appoint 
them  among  a  class,  his  sons.  Under  these  circumstances,  he  devises 
to  the  plaintiff  "  all  my  real  estate  over  which  I  have  any  disposing 
power."  Had  the  plaintiff  not  been  one  of  the  class  in  whose  r^neg 
^favour  a  power  under  Mary  Pulestone's  will  could  be  exercised,  ^ 
for  instance  supposing  he  had  been  a  nephew,  these  words  would  have 
all  been  satisfied.  It  would  then  have  been  clear  that  the  testator 
intended  by  this  description  to  give  him  his  unsettled  Yorkshire  estate. 
The  plaintiff  is  a  son,  one  of  the  class  in  whose  favour  a  power  over 

(a)  7Ui  ediUon,  toL  1,  p.  S77,  toI.  t,  p.  M7. 

(6)  Afiratas  th«  Judgment  of  K.  B.  in  Denn  «f.  Ronke.  ft  B.  a  0.  7S0  (B.  0.  L.  R.  toL  l\\ 
vUeh  ivTenad  fthe  JndgaifBt  of  the  Oonmom  PImi  in  Dot  dom.  VowoU  ••  Bonko,  %  Binf .  497 
(I.  C.  L.  R.  ToL  9). 

(•)  4  BUffk  N.  8. 17. 
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the  Pulestone  estates  could  be  exercised ;  bat  tbere  is  nothing  to  show 
that  the  intention  of  the  testator  was  to  exercise  the  power.  On  the 
contrary,  the  manner  in  which  he  provides  for  his  jonnger  sons  shom 
that  he  did  not  intend  to  exercise  it.  They  were  entitled  to  KMKH. 
apiece  under  the  trusts  of  a  term,  which  was  not  to  arise  except  in 
default  of  the  exercise  of  this  power.  The  testator  knows  this :  he 
does  not  in  an  inartificial  manner  appoint  that  they  shall  take  lOOOL, 
or  any  other  sum,  but  gives  them  from  other  sources  so  much  monej 
as  may,  in  ^  addition  to  what  they  are  entitled  to  under  the  will  of 
their  late  grandmother,'*  make  up  8000^  It  is  in  effSsct  as  if  he  bad 
said,  <<  If  I  do  not  exercise  the  power  I  possess,  they  will  each  have 
something ;  I  do  not  exercise  that  power,  and  I  give  them  more."  It 
is  also  somewhat  doubtful  whether,  after  the  power  to  give  a  fortune 
had,  during  the  testator's  life,  been  exercised  in  favour  of  the  daugh- 
ter, the  antecedent  power  to  appoint  the  fee  to  the  son  could  be  exe^ 
cised.  It  certainly  would  no  longer  be  so  exercised  as  to  prevent  the 
term  for  500  years  from  coming  into  operation.  But,  whether  the 
testator  could  exercise  the  power  or  not,  it  was  clear  that  it  is  not  his 
intention  to  do  so :  and  the  onus  lies  on  the  plaintiff  to  show  such  an 
intention.  Slight  circumstances  will  not  suffice ;  1  Sugden  on  Powen, 
870  (7th  ed.). 

*2571      ^^i^^i  ^^  reply. — The  appointment  of  a  portion  under  *the 
->  term  of  500  years  in  favoui^of  one  daughter  is  not  inconsistent 
with  the  exercise  of  the  power,  subject  to  that  term  and  that  portion. 
The  term  may  be  transposed. 

Lord  Oampbbll,  C.  J. — It  has  long  been  well  settled  that  the  donee 
in  exercising  a  power  must  show  an  intention  to.  exercise  it,  either  bj 
directly  referring  to  the  power  or  by  referring  to  the  subject-matter  of 
it.  In  the  present  case  there  is  no  direct  reference  to  the  power ;  and 
I  think  there  is  no  sufficient  reference  to  the  subject-matter.  The  tes- 
tator uses  these  words :  <<  all  my  real  estate  over  which  I  have  any  dis- 
posing power  I  give"  <«  to  my  eldest  son"  (the  plaintiff),  his  heirs  or 
assigns.  He  had,  at  the  time  he  used  those  words,  estates  of  his  own, 
family  estates  coming  from  his  own  ancestors,  and  on  which  he  resided; 
part  of  them  were  under  settlement,  and  part  were  at  his  absolute  dis- 
posal :  and  every  word  in  this  will  is  satisfied  by  supposing  that  he 
referred  to  those  patrimonial  estates  over  which  he  had  complete  dis- 
posing power,  and  not  to  the  Pulestone  estate  over  which  he  had  a 
limited  power  of  appointment.  The  reference  to  the  subject-matter  of 
a  power  must  be  unequivocal,  to  have  the  effect  of  making  a  devise  be 
an  execution  of  it.  In  the  present  case,  if  it  were  necessary,  I  should 
have  no  hesitation  in  saying  that  the  will  clearly  showed  an  intention 
not  to  exercbe  the  power.  For  it  is  clear  that  the  testator  intended  to 
allow  the  term  for  500  years  to  exist,  and  that  the  younger  children 
should  take  the  portions  under  it.     It  is,  at  least,  highly  improbable 
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thftt  he  should  under  such  circumstances  intend  to  exercise  a  power 
antecedent  to  the  term,  and  which,  primft  facie,  wonld  seem,  if  exer- 
cised, to  defeat  the  term :  but  it  is  clear  that^  if  he  had  so  *in-  r^tico 
tended,  he  would  not  have  used  such  expressions  as  these.  He  *- 
would  not  in  one  sentence  include  his  fee  simple  estates  which  he  had 
absolate  power  to  dispose  of,  and  the  settled  estates  over  which  he  had 
not  the  same  kind  of  power,  though  he  might  appoint  them,  subject  to 
B  burthen,  amongst  a  particular  class.  The  words  are  not  so  applicable 
to  the  last  kind  of  estate,  as  to  the  first.  The  cases  cited  establish 
principles  which  are  not  in  controversy.  They  are  instances  of  the 
application  of  those  principles  to  particular  circumstances.  I  apply 
them  to  the  present  case,  and  answer  both  questions  in  favour  of  the 
defendants. 

Pattbson,  J. — I  think  the  question  really  comes  to  this :  Is  there 
anything  which  will  satisfy  the  words  used  in  Bryan  Cooke's  will  so  as 
to  make  it  unnecessary  to  resort  to  the  Pulestone  estate  as  the  subject- 
matter  of  the  devise  7  I  think  there  is  amply  enough  for  that  purpose 
stated  in  the.  case.  It  is  true  that,  applying  the  words  <<  all  my  real 
estate  over  which  I  have  any  disposing  power"  to  an  estate  of  which  he 
was  seised  in  fee  simple,  the.  latter  words  are  of  very  little  use ;  but  I 
think  the  testator  did  intend  so  to  apply  them.  It  would  be  quite  a 
different  thing  if  he  had  used  the  words  <<  over  which  I  have  any  dis- 
posing power  under  the  will  of  Mrtf.  Mary  Pulestone."  As  to  that  will 
itself:  the  provisions  are  by  no  means  clear.  The  term  for  500  years 
18  to  commence  on  the  death  of  Bryan  Cooke  and  Frances,  in  default 
of  the  exercise  of  the  *power  of  appointment  among  the  sons,  yet  the 
very  first  trust  of  the  term  is  to  raise  10,0002.  during  the  lives  of  these 
persons,  and  that  by.  a  term  which  is  not  to  commence  till  after  the 
death  of  the  survivor.  It  is  not  easy  to  see  how  that  was  to  be  done. 
Be  that  however  as  it  may :  I  have  doub^  ^whether,  after  the 


trusts  of  this  term  had  been  partly  executed  l>y  the  appointment 
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in  favour  of  the  daughter,  the  testator  had  any  longer  a  disposing  power 
under  Mary  Pulestone*s  will;  but  I  am  quite  clear  that  he  did  not 
mean  to  exercise  such  a  power  if  he  had  it.  It  is  most  improbable  that 
he  should  intend  to  exercise  a  prior  power  after  h&ving  partially  exer- 
cised a  subsequent  one. 

Erls,  J.(a) — The  plaintiff  alleges  that  his  father  Bryan  Cooke  in- 
tended to  exercise  a  power,  which  the  father  had  under  the  will  of 
Mary  Pulestone,  to  appoint  the  Pulestone  estates  to  the  plaintiff  in 
fee.  The  words  which  the  father  has  used  in  his  will  are  these,  <<  All 
my  real  estate  over  which  I  have  any  disposing  power  I  give,  devise, 
and  beqoeath  to  my  eldest  son,"  and  his  heirs.  These  words  can  in  one 
sense  be  applied  to  the  Pulestone  estates :  for  Bryan  Cooke  was  tenant 
for  life  of  those  estates  under  Mary  Pulestone's  will,  so  that  they  were, 

(o)  Coleridge^  J^  wat  aot  in  Court 
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in  one  sense,  his  estate,  and  he  had  power  to  appoint  how  they  should 
go  amoDgst  a  particdar  class,  viz.,  his  sons,  and  had  in  one  sense  dis- 
posing power  over  them.     But  the  words  may  also   be  explained  m 
applicable  to  the  Yorkshire  estates,  which  were  his  own  patrimonial 
inheritance,  and  over  part  of  which   he  had  disposing  power,  being 
owner  in  fee  simple.     I  think  that,  giving  to  the  words  their  ordinary 
sense,  they  show  that  he  did  not  intend  to  exercise  the  power  under  the 
will.     He  might  well  call  the  Yorkshire  estate  <<my"  estate,  as  con- 
tradistinguished  from  the  Welsh  estates  which  were  his  wife's ;  and, 
for  the  purpose  of  distinguishing  the  fee  simple  from  the  part  which 
was  settled,  describe  it  as  that  over  which  he  had  disposing  power ;  snch 
MGi)-]  ^  think  *i3  the  more  obvious  meaning  of  those  words,  which  are 
-'  not  so  applicable  to  the  Pulestone  estate  ovjer  which  he  had 
power  to  appoint  ampngst  a  class,  as  to  his  own  fee  simple  estate  of 
which  he  might  dispose  as  he  pleased.    And  this  construction  I  think 
ia  confirmed  by  the  way  in  which  he  deals  with  the  term  of  500  years 
created  by  Mrs.  Pulestone's  will.    That  term  was,  under  the  provisions 
of  the  will,  to  come  into  effect  in  default  of  exercise  of  the  power  of 
appointment ;  and  the  trusts  were  for  securing  portions  to  the  younger 
children.    Mr.  Maliiu  argues  that  the  testator  intended  to  exercise  the 
power  of  appointment  subject  to  the  term ;  but  Mr.  Peacock^  in  his 
very  able  argument,  points  out  that  the  term  had  been  brought  into 
operation  in  his  lifetime  by  his  joining  in  fixing  the  portion  of  one  child, 
a  daughter,  but  the  trusts  as  to  the  amount  of  the  portions  of  the 
younger  sons  were  left  indefinite ;  and  he  argues  that,  if  the  testator  had 
intended  to  exercise  his  power  of  appointment  .subject  to  the  terra,  he 
would  at  all  events  have  expressed  his  intention  clearly,  and  said  what 
portion  each  child  was  to  take.    It  seems  to  me  that,  if  he  intended  to 
exercise  the  power  subject  to  the  term,  it  is  at  least  left  ;n  doubt  what 
sum  each  of  the  younger  sons  was  to  take  under  the  trusts  of  the  term 
out  of  the  estate.      Construing  the  will  the  other  way,  it  is  clear,  as 
each  younger  child  takes  10002.  under  Mrs.  Pulestone's  will  in  default 
of  an  exercise  of  the  power  of  appointment. 

The  Court  certified 

That  the  term  of  500  years,  limited  by  the  will  of  the  said  M. 
Pulestone,  is  a  subsisting  term.  And  that  the  plaintiff,  P.  D.  Cooke, 
is  tenant  for  life  only  of  the  hereditaments  comprised  in  the  second 
question.(a) 

(a)  Beportod  by  0.  Blftckboni,  Bmi. 

A  will  containing  no  reference  to  a  If  one  having  only  a  power  to  dispose 

power,    with    which    the    testator    is  of  lands,  but  no  interest  in  them,  make 

clothed,  will  operate  as  an  appointment  a  disposition  of  them  without  reference 

under  the  power,  if  it  can  have  no  other  to  the  power,  they  shall  be  considered 

operation  :  Bradish  v,  Oibbs,  8  Johns,  as  passing  by  virtue  of  the  power ;  b^ 

Oh.  Rep.  523.  cause  otherwise  the  dispositioii  would  be 
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inopentive  and  void :  Allison  v.  Kurtz,  the  land,  without  reference  to  his  power, 

2  Watts,  188  *    It  is  well  settled  that  the  land  shall  pass  hy  virtue  of  his 

when  a  man  hath  hoth  a  power  and  in-  ownership  :  Hay  ik  Mayer,  8  WattSy 

terest,  and  undertakes  to  convey  even  209. 
generally  and  not  specially  as  owner  of 
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Cm«  by  a  gue«t  a^inst-an  innkeeper  for  loss  of  money,  in  the  inn.  Plea :  Kot  Ouilty.  It  was 
prored  that  the  guest  showed  the  money  ostentation tly  in  the  presence  of  severni  persons,  and 
then  openly  pat  it  in  an  ill  secured  box,  which  he  left  in  the  traTollers'  room ;  and  from  thence 
it  was  stolen.  The  judge  told  the  jury  that  gross  negligence  on  the  part  of  the  guest  would 
excuse  the  landlord,  and  lefc  it  to  them  to  say  "  whether  there  was  gross  negligence  in  leaving 
the  money  in  the  travellers'  room."    The  jury  found  fur  the  defendant. 

Held ;  that  if  the  direction  had  been  that  the  landlord  of  an  inn  was'not  answerable  for  the  Ion 
of  money  left  in  a  public  room,  it  would  have  been  wrong :  but  that»  taking  the  direction 
with  reference  to  the  facts  in  evidence,  it  must  have  been  understood  by  the  jury  to  mean  that, 
if  the  guest  was  guilty  of  gross  negligence  conducing  to  the  loss,  the  innkeeper  was  not  re- 
spftn^lble :  and  that  the  facta  were  evidence  of  such  negligence  conducing  to  the  loss ;  and  the 
direction  right 

Qimre,  whether  it  is  necessary  to  the  innkeeper's  defenee,  in  snob  a  case,  that  the  4iegligeoe« 
should  be  gro^u  f 

Case  against  defendant  as  an  innkeeper,  for  the  loss  of  a  parcel  of 
money,  brought  by  plaintiff's  servant  as  a  guest  to  defendant's  inn,  and 
there  lost. 

Pleas  1.  Not  guilty.  2.  A  traverse  of  the  defendant's  being  inn- 
keeper. Issues  thereon.  There  were  other  issues  which  it  is  unneces- 
sary to  notice. 

On  the  trial,  before  Piatt,  B.,  at  the  Liverpool  Spring  Assizes,  1851, 
there  appeared  strong  evidence  that  the  defendant  acted  as  mistress 
of  an  inn  at  Liverpool,  though  there  was  nothing  absolutely  inconsistent 
with  her  being  there  merely  as  housekeeper.  The  plaintiff's  brother, 
who  was  his  traveller,  had  for  many  years  freqtiented  the  inn:  he  came 
there,  whilst  defendant  was  acting  as  above,  bringing  with  him  a  box, 
which  he  left  at  night  in  the  travellers'  room,  as  he  had  often  done 
before.  In  the  morning  he  found  that  the  box  had  been  forced  open, 
and  a  parcel  containing  several  hundred  pounds  in  bank  notes,  the  pro- 
perty of  the  plaintiff,  had  been  stolen ;  and  it  was  for  this  loss  that 
the  action  was  brought.  It  appeared  on  cross-examination  that  the 
box  was  very  imperfectly  secured,  and  that  the  traveller  had  rmooQ 
*boasted  of  the  sum  which  he  possessed,  and  had  ostentatiously  '- 
rolled  up  the  notes  and  put  them  in  the  box  in  the  travellers'  room  in< 
the  presence  of  several  persons.  There  was  strong  ground  to  suspect 
that  one  of  those  to  whom  he  thus  showed  the  notes  had  been  the  thief. 
The  learned  Judge,  in  summing  up,  told  the  jury  that  gross  negligence 
on  the  part  of  the  guest  would  exonerate  the  innkeeper  from  liability; 
he*  commented  on  the  facts,  and  directed  the  jury  to  find  for  the  plain- 

VOL.  XVII.— 23 
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tiff  on  the  issue  of  Not  guilty,  unless  they  thought  the  traveller  ^^had 
been  gailty  of  gross  negligence  in  leaving  the  money  in  the  trsTellers' 
room."  No  complaint  was  made  of  the  way  in  which  the  other  issoes 
were  left  to  the  jury.  The  jury  found  on  the  first  and  second  issues 
for  the  defendant,  on  the  others  for  the  plaintiff. 

WilkinSj  Serjt.,  in  last  Easter  Term,  obtained  a  rule  nisi  for  a  new 
trial  on  the  ground  of  misdirection,  and  also  on  the  ground  that  the 
verdict  on  the  second  issue  was  against  the  evidence. 

KnowU^  and  Orompton  now  showed  cause. — The  Judge's  direction 
on  the  first  issue  was  correct.     The  defendant's  case  at  the  trial  was 
that,  though  the  innkeeper  was  prim&  facie  liable  for  the  loss  of  the 
parcel,  the  plaintiff  could  not  recover  against  the  innkeeper  for  a  loss 
induced  by  the  misconduct  of  the  guest,  the  plaintiff's  servant.    There 
was  evidence  that  the  guest,  in  the  presence  of  many  persons,  wantonly 
made  it  obvious  to  them  all  that  this  large  sum  of  money  was  placed 
in  an  ill-secured  box,  left  in  a  public  room,  in  a  populous  town :  and 
there  was  strong  reason  for  believing  that  one  particular  person,  to 
whom  he  thus  showed  the  money,  was  the  thief.     Tlfe  learned  Judge 
4'9R^1  Mated,  in  ^summing  up,  that  an  innkeeper  was  not  bound  bj  & 
-'  loss  occasioned  by  the  guest's  gross  negligence ;  he  then  com- 
mented on  this  evidence;  and  he  finally  told  the  jury  that  they  should 
find  for  the  plaintiff  on  the  plea  of  Not  guilty,  «« unless  they  thought 
that  the  guest  had  been  guilty  of  gross  negligence  in  leaving  the  parcel 
in  the  travellers'  room."     It  may  be  conceded  that  there  would  have 
been  a  misdirection  if  the  learned  Judge  had  told  them  that  the  guest 
by  leaving  the  parcel  in  the  travellers'  room  had  taken  it  out  of  the 
landlord's  custody  :  or. even  if  he  had  led  them  to  believe  that  it  was 
the  guest's  duty  to  take  the  parcel  to  his  bedroom,  or  take  any  parti- 
cular care  of  it.     But,  when  the  direction  is  taken  with  the  context, 
it  means  that  leaving  the  parcel  in  the  room  under  these  circumstances 
was  evidence  from  which  they  might  infer  gross  negligence  conducing 
to  the  loss  :  and,  that  an  innkeeper  is  not  liable  for  a  loss  so  occasioned, 
was  a  right  direction. 

(The  argument  as  to  the  weight  of  evidence  on  the  second  issue  is 
omitted.) 

John  ffendersauy  in  support  of  the  rule. — The  learned  Judge  gave  the 
jury  a  false  criterion  as  to  what  was  negligence ;  he  put  the  case  to 
them  as  if  the  lea^ng  of  the  box  in  the  travellers'  room  was  a  breach 
of  duty  on  the  part  of  the  guest. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  the  rule  should  be  dis- 
charged. If  the  learned  Judge  had  intimated  to  the  jury  that  it  was 
the  guest's  duty  to  withdraw  the  property  from  the  travellers'  room  and 
carry  it  with  him  to  his  bedroom,  it  would  have  been  a  misdirection : 


►264] 


but  such  was  not  his  direction.    The  ^learned  Judge  reports  that 
he  finally  left  the  question  to  the  jury  whether  the  guest  was 
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Mgnilty  of  gross  negligence  in  leaving  the  parcel  in  the  trayellers' 
room:"  that  most  be  taken  with  reference  to'the  circamatances  of  the 
case.    Can  it  be  contended  that  it  is  impossible  in  point  of  law  for  a 
gaest  under  any  cirenmstanees  to  be  guilty  of  negligence  in  leaving  a 
parcel  of  money  in  the  travellers'  room  ?    Suppose  a  guest  were  to  count 
oat  his  money  and  leave  it  lying  loose  on  the  table  of  the  public  room  ; 
.  sorely  that  might  be  such  gross  negligence  as  to  be  the  cause  of  the 
loBB.    The  facts  here  do  not  ^o  so  far  as  that ;  but  there  was  evidence 
that  the  plaintiff's  servant  in  a  public  room,  took  out  a  large  sum  of 
money,  counted  it  and  showed  it,  and  then  left  it  there  in  a  box  capable 
of  being  opened  without  using  a  key.     These  facts  might  or  might  not 
amount  to  negligence :  but  they  were  evidence  of  it ;  and  it  was  a  fair 
qaestion  for  the  jury.     We  do  not  lay  down  that  goods  left  in  the  tra- 
vellers' room  in  an  inn  are  not  in  the  care  of  the  landlord,  or  that  he  is 
Bot  responsible  for  their  loss.     Clearly  he  is  prim&  facie  responsible. 
But  there  may  be  circumstances  as  to  the  nature  and  value  of  the  pro- 
perty, the  position  of  the  room,  or  other  things,  which  may  make  such 
conduct  in  the  guest  negligence  conducing  to  the  loss,  and  so  rebut  the 
landlord's  prim&  facie  liability.     There  is  no  rule  of  law  to  make  it  so. 
It  may  in  one  case  be  gross  negligence  to  leave  property  in  the  public 
room ;  in  another  it  may  be  gross  negligence  to  remove  it  thence  to  the 
guest's  bedroom :  each  case  must  depend  on  its  own  circumstances.    In 
the  present  case  there  was  evidence  to  go  to  the  jury  of  gross  negligence 
on  the  plea  of  Not  guilty ;  that  issue  was  properly  left  to  the  jury :  and 
the  verdict  '''on  that  issue  must  stand.     That  being  so,  the  ques-  rn^oaR 
tion  whether  the  verdict  on  the  second  issue  was  or  was  not  *- 
according  to  the  evidence  becomes  immaterial.  . 

Patteson,  J. — I  take  the  law  to  be  clear  that  the  innkeeper  is  prim& 
facie  liable  for  the  loss  of  goods  in  his  house,  though  they  are  left  in  the 
commercial  room.  There  may  be  a  difference  where  the  innkeeper  has 
warned  the  guest  not  to  do  so,  and  he  persists  in  leaving  them  there. 
But  in  the  present  case  there  was  no  discussion  between  the  guest  and 
the  innkeeper  as  to  the  place  in  which  the  parcel  was  to  be  left.  The 
guest  left  it  in  the  public  room ;  and,  if  that  had  been  all,  the  innkeeper 
would  clearly  have  been  liable  for  the  loss.  When  the  rule  was  granted, 
I  had  understood  the  Judge's  direction  to  have  been  that  the  jury  were 
to  consider  whether  a  prudent  man  would,  of  his  own  accord,  have  taken 
the  parcel  to  the  innkeeper  and  left  it  with  him,  or^ave  taken  it  to  his 
own  room  and  locked  it  up,  and  that  the  jury  were  led  to  receive  that 
as  an  exposition  of  what  in  the  Judge's  opinion  woul.d  have  been  negli- 
gence. But  it  now  appears  that  there  were  other  circumstances  in  this 
case :  and  I  agree  that,  although  the  landlord  is  prim&  facie  liable,  his 
liability  may  be  rebutted  by  proof  of  such  negligence  on  the  part  of  the 
guest  as  to  lead  to  the  loss.  Whether  such  negligence  exists  must 
always  bo  a  question  of  fact.     In  the  present  case  there  were  oircum- 
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stances,  such  as  the  guest  ostentatiouslj  rolling  up  the  notes  and  letting 
people  see  that  he  put  them  in  an  ill  secured  box,  which  were  evidence 
that  might  justify  a  finding  that  there  was  such  gross  negligence  as  to 
lead  to  the  loss ;  and  the  verdict  on  the  first  issue  should  not  be  dis- 
turbed. That  being  so,  the  second  question  is  of  no  consequence. 
\  «n/«/.i  *CoLERiDGE,  J. — It  Cannot  be  disputed  that  there  msy  be 
^  negligence  on  the  part  of  the  guest  such  as  to  relieve  the  land- 
lord from  his  liabilitj.  The  question  is  whether  in  the  present  case 
there  was  evidence  of  such  negligence,  and  whether  the  proper  guidanee 
was  given  to  the  jury.  If  the  learned  Judge  had  pht  the  case  to  the 
jury  as  if  the  fact  of  leaving  the  money  in  the  travellers'  room  alone 
could  have  exonerated  the  landlord,  he  would  have  been  wrong :  bat 
liis  direction  must  be  taken  with  reference  to  the  circumstances  on 
which  he  had  just  commented.  There  was  evidence  that  the  goest 
ostentatiously  showed  the  money,  and  allowed  it  to  be  seen  that  he  left 
it  in  an  insufficient  box.  There  was  a  case  which  might  properly  go  to 
the  jury ;  for  there  was  evidence  of  facts  which  might  make  it  negli- 
gence on  the  part  of  the  guest  to  leave  the  money  there. 

Erlb,  J.,  concurred. 

Lord  Campbell,  C.  J.,  added :  The  learned  Judge  reports  that  he 
left  it  to  the  jury  to  say  whether  there  was  ^^ gross**  negligence  on  the 
part  of  the  guest.  I  doubt  whether  that  direction  was  not  too  favour- 
able to  the  plaintiff.  I  give  no  opinion  on  this  point,  which  does  not 
•  yise :  but  it  is  not  to  be  taken  that  we  have  decided  that  negligence 
on  the  part  of  the  guest  conducing  to  the  loss  will  not  exonerate  the 
landlord  unless  it  amount  to  crassa  negligentia. 

Rule  discharged.(a) 

(o)  Reported  by  G.  BlaelcbniHy  Eaq. 

An  innkeeper  is  responsible  for  the  loss,  notwithstanding  it  was  usual  to 
safe  keeping  of  the  goods  of  a  traveller  place  loaded  wagons  in  that  place : 
who  stops  at  the  inn  for  the  night,  if  Albin  v.  Presbj,  8  N.  Hamp.  408.  An 
the  carriage  containing  the  goeds  is  de-  innkeeper  is  responsible  for  property  of 
posited  in  a  place  designated  by  the  a  guest  left  in  the  inn,  though  not 
servant  of  the  innkeeper,  though  it  placed  in  the  special  keeping  of  the  inn- 
should  be  an  open  space  near  the  high-  keeper  :  M' Donald  v,  Edgerton,  5  Bar- 
way  :  Piper  v,  Manny,  21  Wendell,  hour  Sup.  Ct.  560.  If  the  guest  quits 
282.  When,  howevej,  a  loaded  wagon  the  inn  leaving  his  baggage  behind  him, 
was  placed  under  an  open  shed  near  the  the  innkeeper  is  no  longer  responsible 
highway,  without  any  request  to  the  for  its  safe  keeping,  unless  it  is  specially 
innkeeper  to  take  the  custody  of  it,  and  committed  to  his  charge,  and  then  onlj 
goods  were  stolen  from  it,  it  was  decided  as  a  common  bailee :  Wintermute  v. 
that  the  innkeeper  was  not  liable  for  the  Clark,  5  Sandford,  242. 
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*EATON  V.  The  SWANSEA  Waterworks  Company.  June  5.  [*267 

CiM  for  diitarbing  a  wateroonrae  whioh  of  right  ought  to  flow  into  plaintiflT's  close  to  irrigate  it 
Plea :  denial  of  the  right.  On  the  trial  it  appeared  that  the  watercooree  was  not  aneient,  bat 
that  the  water  bad  flowed  in  ite  present  coarse  for  more  than  twenty  years,  past  plaintiff's  close. 
There  was  evidence  that  daring  that  period  plaintiff,  and  those  ander  whom  he  claimed,  had 
been  constantly  in  the  habit  of  drawing  off  the  water  to  irrigate  his  close,  and  that  the  owners 
of  the  watercoarse  resisted  it.  On  one  occasion,  when  plaintiff's  serrant  drew  off  the  water, 
he  wan  sammoned  before  a  justice  for  so  doing ;  plaintifi^s  son  by  his  direction  attended  and 
defended  the  serTant,  and  paid  a  fine  of  ]«.  The  conviction  was  under  a  local  act,  from  whiph 
there  was  a  power  of  appeal.     Plaintiff  did  not  appeal. 

The  eooTiotion  was  tendered  in  evidence,  and  rejected.  In  summing  up,  the  Judge  explained 
that  the  enjoyment  to  defeat  an  adverse  right  must  be  for  twenty  years,  without  interruption 
acquiesced  in  for  a  year.  One  of  the  jury  asked  what  would  be  the  effect  in  law  of  a  state  of 
perpetual  warfare  between  the  parties  t  which  question  the  judge  did  not  answer.  The  jury 
found  that  **  the  watercourse  had  been  enjoyed  as  of  right  for  twenty  years,  and  without  inter- 
rapfcion  for  a  year,"  and  were  directed  to  find  for  plaintiff. 

Held  that  the  evidence  was  improperly  rejected,  as  the  conviction,  unappealed  against,  was, 
under  the  dreumstancee,  evidence  of  an  acknowledgment  by  the  plaintiff,  that  the  usage,  to 
draw  off  the  water  for  irrigation,  was  not  as  of  right : 

Held  also  tfa«t  interruptions,  though  not  acquiesced  in  for  a  year,  might  show  that  the  enjoyment 
never  was  of  right,  but  contentioas  throughout;  though,  if  once  the  enjoyment  as  of  right 
had  begun,  no  interruption  for  less  than  a  year  could  defeat  it :  and  consequently  that  the  man- 
ner in  which  the  question  was  left»  and  the  verdict  found,  was  not  satisfactory ;  and  a  new  trial 
was  granted. 

Case.  The  first  count  stated  that  plaintiff  was  possessed  of  a  close 
called  the  Home  Field,  and  by  reason  thereof  «  oaght  to  have  had  and 
enjoyed,  and  still  of  right  ought  to  have  and  enjoy,  the  benefit  and 
advantage  of  the  water  of  a  certainf  stream  or  watercourse,  which  had 
been  used  to  run  or  flaw,  and  during  all  that  time  of  right  ought  to 
have  run  and  flowed,  and,  until  the  time  of  the  diversion  hereinafter 
complained  of,  did  run  and  flow,  and  still  of  right  ought  to  run  and 
flow,  into  the  said  close*'  for  irrigating  the  same ;  which  the  defendants 
diverted. 

Plea  to  1st  count :  That  plaintiff  <«  by  reason  of  his  possession  of 
the  said  close  ought  not  of  right  to  have  ♦had  or  enjoyed,  nor  r»of»o 
ought  he  still  of  right  to  have  or  enjoy,  the  benefit  or  advantage  ^ 
of  the  water  of  the  said  stream  or  watercourse  in  that  count  mention- 
ed, nor  had  the  said  stream  or  watercourse  been  used  to  run,"  &c., 
««nor  ought  the  same  at  the  time  when,"  &c.,  <«of  rfgbt  to  have  run,'* 
kc»,  «<or  ought  the  same  to  run,"  ««unto  or  into  the  said  close,"  modo 
et  formft.     On  which  issue  was  joined.  • 

There  were  two  other  counts  claiming  the  stream  in  respect  of  the 
Flat  Field,  and  the  Clover  Field,  on  which  the  pleadings  were  similar. 

On  the  trial  before  Williams,  J.,  at  the  last  Glamorganshire  Spring 
Assizes,  it  appeared  that  stat.  7  W.  4  &  1  Vict.  c.  lii.(a)  incorporated 
the  promoters  of  the  Act  by  the  name  of  <«  The  Swansea  Waterworks 
Company,"  and  authorized  them,  among  other  things,  to  make  water- 
Co)  Local  and  personal,  puhlio.  "  For  better  supplying  with  water  the  town  and  borough  of 
6wmiisea  in  the  eounty  of  OUmorgan." 
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works,  and  for  that  purpose  to  purchase  from  the  owners,  by  their  con- 
sent, two  mills,  called  Upper  Bryn  Mill,  and  Lower  Bryn  Mill,  and  the 
ponds  and  reservoirs  of  those  mills,  and  the  enjoyment  of  the  water  of 
the  brooks  and  streams  flowing  into  those  ponds,  and,  under  certain  re- 
strictions not  material  to  the  present  case,  to  divert  those  waters  into 
the  Company's  waterworks.  By  sect.  82  it  is  enacted  that,  if  any  per- 
son shall  (amongst  other  things  specified)  «<  wilfully  flush  or  draw  off,  or 
cause  to  be  flushed  or  drawn  off,  the  water  from  any  parts  of  the  said 
waterworks,"  «  every  person  so  offending  shall  forfeit  and  pay  to  the 
said  Company  for  every  such  offence  any  sum  not  exceeding  10/."  Bj 
sect.  93  such  penalties  are  to  be  recovered  before  a  justice  of  the 

*peace.     And  sect.  99  gives  an  appeal  to  the  Quarter  Sessions. 

The  Company  in  1839  purchased  from  the  owners  the  two  mills 
and  mill-ponds,  and  the  water  belonging  to  them.  Under  this  purchase 
they  diverted  into  their  waterworks  a  stream  called  Cwm  Donkin.  The 
present  action  was  brought  by  order  of  Bruce,  V.  C,  to  try  the  right 
as  between  them  and  the  plaintiff  to  that  watercourse.  * 

The  stream  called  Cwm  Donkin  took  its  origin  above  the  plaintiff's 
land ;  it  skirted  the  plaintiff's  three  closes,  separated  from  them  only 
by  a  wall,  and  then,  below  the  plaintiff's  land,  flowed  into  what  Ead 
been  the  Upper  Bryn  Mill-pond,  and  was  now  the  Company's  reservoir. 
The  diversion  complained  of  was  a  recent  alteration  in  the  course  of 
the  Cwm  Donkin,  above  the  plaintiff '«  land,  made  for  the  purpose  of 
forming  a  new  reservoir  for  the  Company.    The  plaintiff,  at  first,  relied 
on  his  right  to  the  use  of  the  stream  by  immemorial  prescription:  the 
evidence  was  conflicting:  but  on  th«  whole  it  appeared  that,  about 
thirty  years  before  1st  February,  1851,  on  which  day  the  action  was 
commenced,  a  new  channel  had  been  dug  for  the  Cwm  Donkin,  and 
that  from  that  time  it  had  flowed  in  its  present  course,  which  was  not 
therefore  ancient.     The  plaintiff  theA  rested  his  case  on  twenty  years' 
enjoyment  under  the  Prescription  Act  (2  &  8  W.  4,  c.  71).     There  was 
a  great  body  of  evidence  on  both  sides.     The  plaintiff  gave  evidence 
from  which  the  jury  might  fairly  have  inferred  that  the  plaintiff,  and 
those  under  whom  he  claimed,  had  been,  for  twenty  years  and  more,  in 
the  habit  from  time  to  time  of  making  a  trench  through  a  hole  in  the 
wall  and  so  drawing  off  the  water  to  irrigate  the  three  fields  in  ques- 
**^701  ^^^^'     '^^^^^  ^^^  ^'®^  evidence  *from  which  it  might  be  inferred 
^  that  the  occupants  of  the  Upper  Bryn  Mill  had  (up  to  the  time 
when  the  mill  was  conveyed  to  the  defendants  in  1839)  been  in  the 
habit  of  stopping  up  this  trench  whenever  it  was  made ;  and  that  the 
defendants,  since  they  acquired  the  mill,  had  pursued  the  same  course. 
A  witness  for  the  defendants,  named  Luke,  proved  that  on  one  occa- 
sion, in  1840,  after  the  defendant^  had  turned  the  stream   into  their 
works  below  the  plaintiff's  land,  the  defendants  had  closed  the  trench, 
and  he  as  a  servant  of  the  plaintiff,  by  his  order,  opened  it  and  drew  off 
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the  water ;  that  he  had  been  summoned  before  a  justice  in  consequence ; 
and  that  the  plaintiff's  son,  by  the  plaintiff's  direction,  went  with  Luke 
before  the  justice,  defended  him,  and  ultimately  paid  a  shilling ;  and 
there  was  no  appeal.  A  conviction  of  Luke  before  that  justice  for  wil- 
fdly  drawing  off  water  from  the  Company's  waterworks,  under  stat.  7 
W.  4  &  1  Vict.  c.  Hi.  8.  82  (above  set  out),  was  tendered  in  evidence  by 
the  defendants  and  rejected.  In  the  course  of  the  summing  up,  the 
learned  Jpdge  stated  to  the  jury  that  one  question  was  as  to  the  enjoy- 
ment as  of  right  for  twenty  years.  He  explained  that  to  defeat  a  right 
an  interruption  must  be  acquiesced  in  for  a  year.  A  juryman  asked. 
What  would  be  the  law,  if  there  had  been  during 'more  than  twenty 
years  a  perpetual  state  of  warfare  between  the  parties  ?  The  learned 
Judge  said  that,  if  they  thought  such  the  fact,  tbey  should  say  so,  and 
then  he  would  give  his  direction.  In  the  end  he  put  to  the  jury  ques- 
tions in  writing  as  to  each  count ;  to  which  the  jury  gave  written 
answers* 

The  questions  and  answers  on  which  the  discussion  in  banc  arose 
were  as  follows. 

1.  Has  the  Cwm  Donkin  Brook  flowed  through  a  part  *of  the  i^oti 
Home  Field  as  an  ancient  natural  watercourse  enjoyed  for  the  ^ 
purpose  of  irrigating  and  watering  the  same,  and  the  more  convenient 
occupation  thereof?    Answer.  No. 

6.  Have  the  occupiers  of  the  Home  Field  enjoyed  as  of  right  for 
twenty  years  up  to  February  1st,  1851,  a  watercourse  running  through 
that  field  for  the  purpose  of  irrigating  and  watering  the  same  and  the 
more  convenient  occupation  thereof?  Answer.  Yes;  and  without  inter- 
ruption for  a  year. 

There  were  similar  questions  and  answers  as  to  the  Flat  Field  and 
the  Clover  Field.  The  learned  Judge  directed  a  verdict  for  the  plaintiff. 
JEvan9j  in  the  ensuing  term,  obtained  a  rule  nisi  for  a  new  trial,  on 
the  ground  of  misdirection,  and  of  the  improper  rejection  of  evidence. 
He  contended  that  the  learned  Judge's  summing  up  had  the  effect  of 
leading  the  jury  to  suppose  that,  if  the  water  was  taken  by  the  plaintiff 
at  intervals  during  twenty  years,  it  was  immaterial  whether  the  enjoy- 
ment was  of  right,  or  secretly  or  forcibly,  provided  the  intervals  at 
which  it  was  taken  were  less  than  a  year.  He  said  that  what  the  jury- 
man called  the  «<  perpetual  warfare*'  between  the  parties  was  a  fact 
proper  to  be  left  to  the  jury  as  tending  to  show  that  the  water  was  not 
taken  as  of  right ;  and  that  the  conviction  was  material  evidence  for 
the  same  purpose.     The  rule  was  also  obtained  .upon  affidavits. 

Qrove  and  Bovill  now  showed  caube. — There  was  no  misdirection. 
No  interruption  not  acquiesced  in  for  a  year  can  operate  as  an  interrup- 
tion ;  Flight  V.  Thomas,  11  A.  k  E.  688  (E.  C.  L.  R.  vol.  39).(a)  .^^^g 
*[Erle,  J. — I  was  counsel  for  the  successful  party  in  that  case ;  ^ 

(o)  Jadgment  of  Ezch.  Ch.  affirmed  in  Dom.  Proc.  8  01.  k  Fin.  231. 
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and  the  jadgment  was  afSrmed  in  the  House  of  Lords:  yet  I  always 
thought  it  a  strange  decision.  The  effect  of  it  was  that,  where  there 
had  been  an  enjoyqoent  of  light  for  nineteen  years  and  a  fraction,  and 
then  an  interruption  acquiesced  in  for  the  remaining  fraction  of  a  year, 
during  which  there  was  no  enjoyment,  the  two  together  made  up  twenty 
years'  enjoyment.]  The  decision  proceeded  upon  the  words  of  the 
statute,  and  is  precisely  in  point.  [Lord  Campbell,  0.  J. — The  decision 
in  Flight  v.  Thomas,  11  A.  &  E.  688  (E.  C.  L.  R.  vol.  89),  8.  CI.  t  F. 
231,  may  establish  conclusively  that,  when  an  easement  has  once  been 
enjoyed  as  of  right,  such  enjoyment  must  be  taken,  for  the  purposes  of 
the  Act,  to  continue  though  uninterrupted,  unless  the  interruption  be 
acquiesced  in  for  a  year.  But  I  do  not  think  any  member  of  this  Court 
is  inclined  to  go  beyond  that  decision.] 

Then,  the  conviction  was  not  evidence,  and  was  properly  rejected. 
It  was  an  adjudication  of  a  justice  on  a  collateral  question,  and  could 
not  be  evidence  against  the  plaintiff.  The  facts,  as  to  what  took  place 
before  the  justice,  were  admitted ;  and  even  if  the  conviction  had  been 
improperly  rejected  it  could  have  made  no  difference. 

JEvans,  WilleSy  and  Benson  were  not  called  upoa  to  support  the  rule. 

Lor4  Campbell,  C.  J. — There  must  be  a  new  trial  on  the  ground  of 
the  improper  rejection  of  evidence.  It  seems  to  me  that,  although  the 
conviction  was  not  evidence  per  se,  or  admissible  as  an  adjudication  by 
mojo-]  ^^®  ^justice,  it  was  not  only  admissible,  but  very  material,  when 
-*  connected  with  the  facts  which  preceded  and  followed  the  con- 
viction, which  it  explains  so  as  to  make  them  very  important  evidence 
on  the  question  whether  there  was  an  enjoyment  as  of  right. 

It  appears  that  Luke,  the  plaintiff's  servant,  did  an  act  by  his  com- 
mand; he  was  summoned  before  a  justice;  the  plaintiff's  son  went  with 
him  before  the  justice  and,  as  the  plaintiff's  agent,  paid  the  fine  im* 
posed  ;  and  there  was  no  appeal.  The  conviction,  if  admitted,  would 
have  shown  that  the  act  for  which  Luke  was  fined  was  drawing  off  the 
water.  If  he  had  by  the  plaintiff's  order  drawn  off  the  water,  and  the 
plaintiff  had  a  right  to  draw  it  off,  he  would  have  done  no  more  than 
was  lawful,  and  the  conviction  would  have  been  wrong.  The  plaintiff, 
who  knew  this,  and  knew  he  might  appeal,  did  not  do  so.  That  acqui- 
escence of  the  plaintiff  in  the  conviction  must  be  evidence,  as  an  acknow- 
ledgment that  he  did  not  enjoy  as  of  right.  Its  weight  may  be  great 
or  small ;  but  it  should  not  have  been  excluded :  and  certainly  it  is  not 
so  small  as  to  enable  us  to  say  that  it  could  not  affect  the  verdict.  | 

I  have  the  less  regret  in  sending  down  the  cause  for  a  new  trial  on 
this  ground,  because  I  am  not  convinced  that  the  verdict  was  satis- 
factorily obtained.  The  jury  answer  the  question  put  by  the  learned 
Judge  in  these  terms:  "Yes;  and  without  interruption  for  a  year." 
The  answer  is  a  sort  of  negative  pregnant ;  and,  when  coupled  with  what 
passed  before,  it  leads  me  to  suspect  that  the  jury  may  have  thought 


17  ADOLPHUS  k  ELLIS.    N.  S.  278 

that  there  was  a  perpetual  warfare,  and  that,  though  the  easement  was 


elaimed  as  of  right,  the  enjoyment  was  not  as  of  right  *btit  con- 
tentious.   Now,  though  it  may  be  that  an  interruption  must  be 
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acqaiesced  in  for  a  full  year  before  it  breaks  the  period,  where  the 
sabject-matter  has  previously  to  the  interruption  been  enjoyed  as  of 
right,  interruptions  acquiesced  in  for  less  than  a  year  may  be  of  great 
weight  as  evidence  on  the  question  whether  there  ever  was  a  commence* 
ment  of  an  enjoyment  of  right.  Such  interruptions  are  explanatory  of 
vhat  the  user  really  was.  I  think  it  would  be  a  monstrous  state  of  law 
if  this  were  not  so. 

Patteson,  J. — This  conviction  was  of  the  plaintiif's  servant  for  an 
act  done  by  the  plaintiff's  command ;  he  knew  of  the  summons,  and  sent 
his  son  to  attend ;  and  the  son  paid  the  fine,  and  did  not  appeal.  It  is 
all  one  as  if  the  plaintiff  himself  had  been  convicted,  and  paid  the  fine ; 
and  it  was  clearly  evidence,  for  the  reasons  my  Lord  has  pointed  out. 

As  to, the  more  important  question.  This  is  a  claim  to  an  easement 
nnder  stat.  2  &  8  W,  4,  c.  71,  s.  2:  Flight  v.  Thomas,  11  A.  &;  E.  688 
(E.  C.  L.  R.  vol.  39),  8  CI.  &  F.  231,(a)  was  under  sect.  8.  The  words  of 
sect.  2,  <<  enjoyed  by  any  person  claiming  right  thereto  without  interrup- 
tion for  the  full  period  of  twenty  years,"  must  be  understood  to  have  the 
same  nlfeaning  as  the  words  used  in  sect.  5,  where  it  is  enacted  that  in 
pleading  it  shall  be  sufficient  to  allege  « the  enjoyment  thereof  as  of 
right."  In  the  present  case  the  Judge  does  not  give  the  jury  any 
specific  guidance  as  to  what  enjoyment  « as  of  right"  is :  and  their 
answer  to  the  question  actually  put  is  a  little  ambiguous.  The  question 
ought  to  *have  been  shaped  more  distinctly ;  for  there  were  many  r^o^c 
pieces  of  eridence  in  this  case  (in  addition  to  the  conviction  which  ^ 
was  rejected)  which  were  proper  for  the  consideration  of  the  jury  on 
the  question  w:hether  the  enjoyment  was  of  right. 

CoLBRiDGB,  J. — I  am  of  the  same  opinion.  I  think  that  on  a  question 
of  this  kind  it  is  most  important  to  show  what  was  the  nature  of  the 
user,  and  of  the  interruptions,  as  bearing  on  the  question  whether  the 
enjoyment  was  as  of  right.  For,  though  no  interruption  for  less  than 
a  year  breaks  the  period  when  once  the  enjoyment  as  of  right  has  begun, 
yet  interruptions  acquiesced  in  for  less  than  a  year  may  show  that  the 
enjoyment  never  was  of  right. 

Erlb,  J. — The  plaintiff  claims  a  right  to  water  from  twenty  years' 
enjoyment,  under  stat.  2  &  8  W.  4,  c.  71.  The  defendant  had,  from 
time  to  time,  prevented  him  from  exercising  the  easement  claimed.  The 
question  was  left  to  the  jury,  Had  the  plaintiff  «<  enjoyed  as  of  right  ?" 
These  words  <<  of  right"  occur  in  sect.  5  of  stat.  2  &  8  W.  4,  c.  71 ;  and 
there  has  been  much  difficulty  as  to  their  construction :  but  it  seems 
clear  that,  if  the  enjoyment  is  clandestine,  contentious,  or  by  sufferance, 

(a)  Sm  per  Maale,  J.,  11  A.  A  E.  p.  695.    See  also  The  Mayor,  Ac,  of  London,  v.  The  Maeter. 
Wardent,  Ac,  of  the  Pewterers'  Companj,  2  Mo.  A  Rob.  409. 
VOL.  XVII.— 24  '  Q  2 
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it  is  not  of  right.  Enjoyment  as  of  right  must  be  ^  nee  clam,  nee  ▼!, 
nee  precarid."(a)  It  seems  to  me  that  the  piece  of  evidence  rejected 
was  most  material  on  the  question  whether  the  nser  in  the  present 
*27fil  *^*®®  ^^  ^^  enjoyment  of  this  nature.  The  plaintiff  drew  off 
^  the  water ;  it  was  an  act  of  user  of  the  very  easement  now  claimed; 
then  what  does  the  defendant  ?  He  attacks  and  conricts  and  fines  the 
plaintiff,  who  acquiesces  and  pays  the  fine :  I  say  the  plaintiff,  for  Luke 
and  the  plaintiff's  son  are  identified  with  him.  I  think  the  conviction, 
which  was  the  proper  evidence  of  this,  was  most  material  on  the  question 
whether  the  user  was  «  of  rights  For  the  rest  I  need  only  say  I  agree 
entirely  with  my  Lord  Chief  Justice.  Rule  ab8olute.(6) 

(a)  Saod  enim  et  in  aerritntibua  hoc  idem  seqaimnr,  xk\,  ubi  serriias  non  invenitor  imposita, 
(fill  din  ufU8  est  servitate  neqae  tI,  neqae  preearid  neqae  clam,  habniMe  loog&  oonsuetadine,  Tel 
Jure  impositam  serviiadinom  videatur.  *  *  •  *  eritque  lata  quasi  seiritoa.  Dig.  Kb.  39, 
tit  3,  De  4tqua,  L  1,  eec.  23.    Bee  also  Oale  on  Easements  (2d  edition),  p.  123. 

(6)  Reported  by  C.  Blackbam,  Esq. 


Doe  on  the  demise  of  The  Sari  of  ASHBHRNHAM  v.'  MICHAEL 

June  6.  •  • 

In  ejectment,  the  question  being  whether  the  premises  were  parcel  or  np  parcel  of  a  manor,  the 
lessor  of  the  plaintiff  produced  from  his  muniments  books  purporting  to  be  the  books  of  J.  V., 
stoward  to  plaintiff 's  ancestor  the  then  earl  of  A,  In  one  of  those  books  J.  V.  was  debited, 
in  1782,  with  the  receipt  of  rent  for  the  premises  in  question.  The  balance  of  the  account  for 
the  half  year  was  struck  but  was  not  signed :  under  it  was  written  in  a  different  hand,  **  Tbe 
above  balance  is  accounted  for  in  a  general  statement  at  the  end  of  the  year's  account  ending 
Michaelmas,  1793,  entered  in  a  subsequent  book."  This  entry  was  dated  February  18,  179», 
and  was  signed  by  the  then  Barl  and  by  **  J.  V.  Jun.^  The  balance  was  carried  down  in  the 
account,  and  balances  were  struck  in  each  half  year:  none  were  signed  by  J.  V. ;  but  under 
each  was  a  similar  entry  signed  by  the  Earl  and  J.  V.  Jun.,  until  the  end  of  the  last  book, 
•'Where  was  entered :  ''  Balance  due  to  J.  V.  76/.  18th  February,  1795.  The  above  accoant 
was  this  day  settled ;  and  tbe  balance,  76/.,  due  thereon  to  J.  V.  Sen.,  was  paid  by  the  Earl  of 
A.  to  J.  V.  Jun.,  and  tbe  vouchers  delivered  up  to  his  Iiordship."  This  was  signed  by  tbe  £sil 
and  J.  V.  Jun.  No  evidence  was  given  of  the  character  or  position  of  J.  V.  Jua.,  or  that  he 
was  dead,  or  that  he  had  ever  existed. ' 

Held :  That,  inasmuch  as  the  entry  was  produced  from  the  proper  custody,  and  purported  to  be 
fifty-five  years  old,  it  was  not  necessary  to  prove  that  J.  V.  Jun.  was  dead.  And  that,  inai- 
mueh  as  J.  V.  Jun.  charged  himself  with  the  receipt  of  the  last  balance,  and  the  entry  of  the 
payment  of  rent  was  part  of  the  balance  in  that  year  which  was  carried  down  so  aa  lo  fona 
part  of  the  last  balance,  the  entry  was  admissible  evidence  of  the  payment  of  rent. 

Ejectment  for  a  cottage  and  premises. 
^^--,  On  the  trial,  before  Williams,  J.,  at  the  last  Brecknock  ^Spring 
-*  Assizes,  it  appeared  that  the  premises  were  claimed  as  parcel  of 
a  manor  of  which  the  lessor  of  the  plaintiff  was  unquestionably  owner. 
Two  books  were  produced  from  the  muniments  of  the  Earl  of  Ashbum- 
ham.  These  books  purported  to  be  the  books  of  John  Vernon,  a  steward 
to  the  then  Earl.  The  account  was  carried  on  in  these  two  books  till 
the  end  of  the  year  1793.  Balances  were  struck  each  half  year,  which 
were  always  carried  on  into  the  next  half  year's  account.    In  the  account 
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for  the  kftlf  year  ending  in  June,  1782,  in  the  £r8t  book,  credit  waa 
given  to  the  Earl  of  Aahbnmham  for^rent  received  in  respect  of  the 
pretnise»  in  question ;  and  the  balance  was  struck  and  entered  Us  follows : 
"26  July,  1782.  Balance  due  John  Vernon  76t  7«.  Sd."  Neither 
this  nor  aijy  oth^  entry  was  signed  by  the  steward ;  but  underneath 
it  was  written,  in  a  different  hand,  «« The  above  balance  is  accounted 
for  in  a  general  statement  at  the  end  of  the  year's  account  ending 
Michaelmas,  1798,  entered  in  a  subsequent  book." 

Feb.  18,  1796.  *  Ashburnham. 

•  John  Vernon,  Jun." 

A  similar  entry  was  made  under  each  consecutive  half-yearly  balance ; 
and  at  the  conclusion  of  the  second  book  the  final  balance  was  struck, 
and  was  entered  thus : 

«i  Balance  due  to  John  Vernon  762.  19«.  7(2. 

(( 18th  Feb.  1795.  The  above  account  was  this  day  settled ;  and  the 
balance,  seventy-six  pounds  and  nineteen  shillings  and  seven  pence,  due 
thereon  to  John  Vernon,  Senior,  was  paid  by  the  Earl  of  Ashburnham 
to  the  undersigned  John  Vernon,  Junior,  and  the  vouchers  delivered  up 
to  his  Lordship.  Ashburnham. 

John  Vernon,  Junior." 

^These  books  were  tendered  in  evidence  by  the  lessor  of  the  ^4^970 
plaintifil     It  was  objected,  that  they  were  not  signed  by  John  *- 
Vernon  the  steward,  and  that  no  evidence  was  given  of  the  character 
of  John  Vernon,  Junior,  who  it  was  said  might  never  have  existed,  or 
might  still  be  alive. 

The  learned  Judge  received  the  evidence ;  and  the  plaintiff  had  the 
verdict. 

In  last  Easter  Term,  21  Allen  obtained  a  rule  nisi  for  a  nen  trial  on 
the  ground  of  the  improper  reception  of  this  evidence. 

Evans  and  Gfrove  now  showed  cause. — The  signature  of  John  Vernon, 
Junior,  bears  date  fifty-five  years  before -the  trial ;  and  the  book  in  which 
it  was  found  was  produced  from  the  proper  custody.  No  further  proof 
was  necessary ;  Wynne  v.  Tyrwhitt,  4  B.  &  Aid.  376  (E.  C.  L.  R.  vol. 
6).  Then  John  Vernon,  Junior,  charges  himself  with  the  receipt  of 
76/.  19«.  7<2.  in  1795 ;  and,  from  the  manner  in  which  the  entry  is  made, 
proof  that  the  balance  in  1795  was  correct  is  proof  that  the  balance  in 
1782  which  is  brought  down  in  the  account  is  also  correct.  The  case  is 
not  therefore  like  De  Rutzen  v.  Farr,  4  A.  &  E.  58  (E.  G.  L.  R.  vol.  81), 
where  the  person  signing  neither  charged  himself,  nor  appeared  to  have 
authority  to  charge  his  principal. 

T.  AUen,  contrjl. — John  Vernon,  Junior,  may  have  been  alive.  The 
lapse  of  more  than  thirty  years  dispenses  with  the  proof  of  his  hand- 
writing ;  but  it  does  not  show  that  he  is  dead,  unless  some  search  be 
made  for  him. 
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Lord  Campbell,  C.  J. — I  am  of  opinion  that  this  rule  should  be  dis- 
charged, as  the  evidence  was  properly  received. 

*The  first  objection  was  that  John  Vernon,  Junior,  was  not 


*279] 


shown  to  be  dead.    Bat  I  think,  seeing  that  the  entry  bears  date 


more  than  fifty  years  before  the  trial,  proof  of  the  death  of  the  person 
signing  it  was  unnecessary.  Under  such  circumstances,  in  the  absence 
of  evidence  to  the  contrary,  it  is  to  be  presumed  that  he  is  dead.  After 
the  lapse  of  thirty  years  it  is  unnecessary  to  call  an  attesting,  witness. 
And,  if  the  lapse  of  fifty-five  years  is  not  suQicient  to  afibrd  a  presump- 
tion of  the  death  of  a  person  signing  an  entry,  it  is  diflScult  to  say  what 
period  would  suflSce. 

Then  comes  the  question,  whether  this  entry  signed  by  John  Vernon, 
Junior,  is  evidence.  As  it  is  now  explained,  I  think  it  is.  I  do  not 
find  fault  with  the  decision  in  De  Rutzen  v.  Farr.  As  soon  as  we  see 
that  Protheroe,  the  clerk  in  that  case,  neither  charged  himself,  nor  was 
shown  to  have  authority  to  make  his  principal  liable,  it  appears  that  the 
decision  was  right.  But  here  John  Vernon,  Junior,  does  charge  him- 
self with  the  receipt  of  money  for  which  he  is  personally  accountable. 
Besides,  if  it  were  necessary  to  resort  to  that,  I  think  we  cannot  reject 
the  part  of  the  entry  which  is  signed  by  the  late  Earl  of  Ashburnham, 
and  in  which  John  Vernon,  Junior,  is  accredited  in  accouftting  with  him. 

Pattbson,  J. — This  is  a  peculiar  case,  and  must  not  be  taken  as  an 
authority  that  any  person  signing  an  ancient  document  for  another 
thereby  makes  it  evidence.  There  were  no  contemporaneous  signatures 
to  the  entries  in  1782,  charging  the  steward  John  Vernon,  Senior,  with 
*9ft01  *^®  receipt  of  these  rents ;  but  they  were  brought  down  ♦into  a 
-'  balance ;  and  that  balance  was  carried  on  in  the  account  till,  in 
1795,  there  was  a  general  settlement,  when  the  final  balance  was  found 
in  favour  of  the  steward.  Then  John  Vernon,  Junior,  signs  an  entry 
as  receiving  that  balance  for  John  Vernon,  Senior,  and  Lord  Ashburn- 
ham signs  it  also,  treating  John  Vernon,  Junior,  as  a  person  accredited 
by  and  acting  for  the  steward.  ■  This  is  a  peculiar  state  of  facts,  very 
different  from  the  case  of  De  Rutzen  v.  Farr. 

John  Vernon,  Junior,  does  not  profess  to  charge  himself  with  the 
receipt  of  the  rents  before  1782 :  but  he  does  charge  himself  with  the 
receipt  of  the  balance  in  1795 ;  and  that  included  these  items. 

CoLBRiDGB,  J. — I  agree  that  under  the  special  circumstances  the 
books  were  properly  received  in  evidence.  These  are  not  entries  made 
by  a  mere  stranger,  and  found  by  accident.  They  are  regular  books  of 
considerable  antiquity,  and  produced  from  the  proper  custody.  In  them 
appears  the  entry  of  a  transaction,  not  merely  of  an  accountant  striking 
a  balance,  but  of  the  lord  and  the  accountant  going  back,  and  the 
accountant  receiving  the  balance,  so  that  the  lord  in  effect  accredits  him 
as  the  party  accounting. 
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Eblk,  J.)  had  left  the  Coart  before  the  conclusion  of  the  argument. 

Rule  di8charged.(a) 

(a)  Keported  by  C.  Blaokbarn,  Esq. 


'  *SIMS  and  Another  v.  MARRTAT.     June.  6.  [*281 

Defendant,  executor  of  a  deoeMed  aathdr,  M.,  wrote  to  pUintiff,  a  pablisher,  referring  to  a  pre- 
Tious  offer  from  plaintiff  to  defendant  to  give  50^  for  the  copyright  of  one  of  M.'s  works  called 
Y.,  which  defendant  said  be  had  accepted.  Defendant  then  added :  "  I  possess  but  few  of  the 
^Pjnght*  of  the  earlier  portion  of  M.'s  works :"  <'  I  will  let  you  know  in  a  few  days  those  of 
the  works  that  belong  to  me  that  I  feel  disposed  to  offer"  you  :  "  in  the  mean  time  I  shall  be 
gUd  to  know  if  you  received  my  last  letter  accepting  your  offer  for  V.,  and,  if  not,  whether 
yon  still  hold  the  same  proposal."  Plaintiff  paid  defendant  60{.,  and  bad  trom  him  a  receipt  in 
tfae$e  terms :  "  Received  from  St"  (the  pinintiff )  "  bOl.  for  permission  to  publish  M.'s  work,  V., 
•0  long  as  the  copyright  may  endure.  The  right  to  be  exclusively"  S.'s  "  own  for  ten  years 
from  this  date."  M.  in  his  lifetime  had  agreed  with  B.,  another  publisher,  to  sell  him  the 
copyright  of  V.  No  transfer  had  been  executed ;  and  the  agreement  between  M.  and  B.,  which 
was  in  writing,  was  unattested.  This  was  unknown  to  defendant  and  to  plaintiff.  B.  opposed 
the  publishing  of  the  work  by  plaintiff,  who  then  brought  an  action  against  defendant  on  a 
warranty  of  title  in  the  copyright : 

Held,  that  there  was  in  this  case  an  express  warranty  of  title  oontained  in  the  letter  and  receipt. 
Qnctre,  whether  on  the  sale  of  snch  a  commodity  as  a  oopyright  the  law  would  imply  a  war- 
ranty of  title  ? 

Held,  also,  that  B.  bad  an  equitable  title  to  the  oopyright 

The  Court  takes  judicial  notice  of  the  law  of  England  as  administered  in  the  Courts  of  Equity. 

Assumpsit.  The  declaration  recited  that  the  plaintiiTs  were  the  pro- 
prietors of  a  literary  periodical,  called  the  Parlour  Library,  and  werje 
desirous  of  publishing  therein  a  work  whereof  one  Frederick  Marryat, 
then  deceased,  was  the  author ;  and  that  the  defendant  was  the  son  and 
executor  of  the  said  F.  Marryat.  It  then  stated  that,  in  consideration 
that  plaintiffs  would  pay  defendant  50Z.,  for  license  and  permission  to 
publish  the  said  work  of  F.  M.  in  the  said  literary  periodical,  defend- 
ant promised  plaintiffs  that  he,  defendant,  then  had  sufficient  right,  title, 
and  authority,  at  law  and  in  equity,  to  sell  and  grant  such  license  and 
permission.  Averment  that  plaintiffs  paid  the  said  sum  of  502.  Breach ; 
that  defendant  at  the  time  of  the  said  contract  had  not  such  right,  &c., 
as  aforesaid,  but  that,  on  the  contrary  thereof,  at  the  time  of  the  mak- 
ing of  the  said  contract,  one  Richard  Bentley  was  equitably  the  pro- 
prietor of  the  Copyright  of  the  said  book  or  work,  and  had  the  sole 
right,  title,  and  authority  to  grant  such  ^license  and  permission  r^noo 
to  publish  the  said  book  or  work.    Allegation  of  special  damage.  ^ 

Pleas :  1.  Non  assumpsit.  2.  That  defendant  had  such  sufficient  right, 
title,  and  authority,  in  accordance  with  his  said  contract,  as  alleged  in 
the  declaration.  3.  That  Bentley  was  not  equitably  the  proprietor  of 
the  said  copyright,  nor  had  he  the  sole  right,  &c.,  to  grant  such  license 
or  permission  as  alleged  in  the  declaration.     Issues  thereon. 

On  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  Middlesex  sittings 
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after  last  Michaelmas  Terra,  a  verdict  was  found  by  consent  for  the 
plaintiffs,  for  4252.  damages  and  40«.  costs,  subject  to  the  opinion  of 
this  Court  on  the  following  case. 

The  plaintiffs  in  this  cause  are  booksellers  and  publishers  at  Belfast; 
the  defendant  is  the  son,  heir-at-law,  and  sole  executor  of  the  late 
Captain  Frederick  Marryat,  who  was  the  author,  among  other  hooka 
and  works,  of  that  mentioned  in  the  declaration,  called  «'  The  Adven- 
tures of  Monsieur  Violet,"  which  was  first  published  in  or  about  1849. 
Captain  Marryat  died  on  9th  August,  1848,  having  on  14th  March, 
1848,  duly  made  and  published  his  will,  whereby  he  gave  and  derised 
all  his  real  estates  and  personal  estate  whatsoever  and  wheresoever 
(with  certain  exceptions  not  including  the  copyright  of  any  of  his  bool^ 
or  works)  to  the  defendant,  his  heirs,  executors,  administratora  and 
i|8signs,  absolutely  and  for  ever.  The  defendant  proved  the  will  on 
25th  October,  1848. 

The  plaintiffs  are  the  proprietors  of  a  periodical  work  called  "  The 
Parlour  Library,"  which  is  published  in  monthly  volumes,  each  nsually 
containing  some  popular  work  of  fiction.    In  February,  1849,  the  plain- 
*^R^1  ^'^^  ^^^^  *desirous  to  publish  in  The  Parlour  Library  "The 
^  Adventures  of  Monsieur  Violet,"  and  communicated  the  fact  to 
the  defendant  by  letter ;  but  the  plaintiffs  are  unable  to  adduce  legal 
evidence  of  the  terms  thereof.     On  1st  March,  1849,  the  defendant  in 
reply  wrote  and  sent  to  the  plaintiffs  the  following  letter.     "  Gentle- 
men— I  shall  be  very  happy  to  treat  with  you  respecting  the  copyright 
of  *  Monsieur  Violet.' — ^Yours,  very  truly,  Frank  Marryat."     On  23d 
August,  in  the  same  year,  the  defendant  again  wrote  and  sent  to  the 
plaintiffs  the  following  letter.     <«  Gentlemen — You  formerly  made  me 
an  offer  of  fifty  guineas  for  the  exclusive  right  of  publishing  in  yonr 
Parlour  Library  for  ten  years  Captain  Marryat's  work  <  Monsieur  Vio- 
let,' which  offer  I  accepted,  and  wrote  to  you  to  that  effect :  I  possesa 
but  few  of  the  copyrights  of  the  earlier  portion  of  Captain  Marryat*9 
works ;  and  they  are  many  of  them  already  published  in  a  cheap  edi- 
tion :  I  will  let  you  know  in  a  few  days  those  of  the  works  that  belong 
to  me  that  I  feel  disposed  to  offer  for  your  Parlour  Libarary ;  in  the 
mean  time  I  shall  be  glad  to  know  if  you  received  my  last  letter  ac- 
cepting your  offer  for  "  Monsieur  Violet,"  and,  if  not,  whether  you  still 
hold  the  same  proposal.      I  remain,"  &c.     "Frank  Marryat."    ''I 
perceive,  on  reference  to  your  letter,  that  fifty  pounds  was  the  snin 
offered."     The  plaintiffs  thereupon  paid  to  the  defendant  the  sum  of 
50L  ;  and  the  defendant  gave  them  the  following  receipt :  «<  Langham, 
August  25th,  1849. — Received  from  Messrs.  Sims  &  M'Intyre  fifty 
pounds  sterling  for  permission  to  publish  Captain  Marryat's  work,  ^  The 
Travels  of  Monsieur  Violet,'  so  long  as  the  copyright  may  endure :  that 
right  to  be  exclusively  their  own  for  ten  years  from  this  date.     Frank 
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S.  Marrjat."  ^Immediately  after  tke  payment  of  the  502.,  the  r^coo^ 
plaintiffs  took  proceedings  to  prepare  the  said  wArk  for  the  press  ^ 
00  as  to  form  the  November  volume  of  The  Parlour  Library.  The  case 
did  not  state  the  particular  expenses  incurred  by  them,  as  it  was  agreed 
that,  if  the  Court  should  be  of  opinion  that  the  plaintiffs  were  entitled 
to  recover,  the  verdict  for  4252.  was  to  stand* 

Id  the  month  of  September,  after  the  plaintiib  had  made  very  con- 
siderable progress  in  their  said  proceedings,  and  had  advertised  the 
AdFentures  of  Monsieur  Violet  as  being  one  of  the  intended  volumes 
of  The  Parlour  Library,  they  received  a  notice  from  Mr.  Bentley  for- 
bidding them  to  proceed  with  the  publication,  and  claiming  to  be  en- 
titled to  the  copyright  of  the  work.  A  correspondence  ensued  between 
tbe  parties,  which  resulted  in  Mr.  Bentley  persisting  in  his  claim  ;  and 
the  plaintiffs  abandoned  their  intention  of  publishing  the  book.  It  was 
made  to  appear  to  them,  as  the  fact  was,  that,  prior  to  the  29th  May, 
1846,  a  negotiation  took  place  between  the  late  Captain  Marryat  and 
the  said  Richard  Bentley  touching  the  subject-matter  of  the  instru- 
ment hereinafter  next  mentioned,  which  resulted  in  the  following  instru- 
ment being  signed  by  the  late  Captain  Marryat,  and  delivered  by  him 
to  the  said  B.  Bentley. 

<<  Memorandum  of  agreement,  made  the  29th  day  of  May,  1846,  be- 
tween Captain  Marryat,  B.  N.,  C.  B.,  and  of  Langham,  Norfolk,  on  the 
one  part,  and  Richard  Bentley,  of  New  Burlington  Street,  publisher, 
on  the  other  part.  The  said  Captain  Marryat  hereby  agrees  to  assign 
over  all  the  remaining  copyright  of  and  in  the  eight  under-mentioned 
works  written  by  the  said  Captain  Marryat  (the  said  copyright  being  at 
this  ^present  time  his  exclusive  property  to  use  as  he  may  think  r^ooe 
proper)  to  the  said  R.  Bentley  :  The  eight  works  thus  to  be  as-  *- 
signed  are  as  follows : — 1.  The  Phantom  Ship.  2.  The  Poacher.  8. 
The  Dog  Fiend.  4.  Percival  Keane.  5.  011a  Podrida.  6.  Diary  in 
America.  7.  Diary  in  America,  second  part.  8.  Monsieur  Violet's 
Adventures.  Each  and  all  of  which  works,  the  previous  editions  being 
sold  off,  are  available  to  be  used  in  any  manner  the  said  R.  Bentley 
may  choose,  with  the  exception  of  The  Phantom  Ship,  which  will  bQ 
available  at  the  expiration  of  seven  years  from  first  publication.  And 
the  said  R.  Bentley  agrees  to  purchase  all  the  remaining  copyright  and 
author's  interest  in  the  aforesaid  works  at  and  for  the  sum  of  SOOZ. ; 
to  be  paid  to  the  said  Captain  Marryat  in  his  the  said  R.  Bentley's 
promissory  notes  at  six  and  nine  months,  for  150Z.  respectively,  on  the 
execution  of  the  present  memorandum  of  agreement.  A  deed  of  as 
Bignment  of  the  said  copyright  by  the  said  Captain  Marryat  to  the 
said  R.  Bentley  (such  assignment  to  be  at  the  expense  of  the  said  R. 
Bentley)  to  be  executed  within  the  ensuing  month  of  June."  Signed, 
"Frederick  Marryat." 
The  said  R.  Bentley  accepted  the  said  instrument  from  the  said  Cap- 
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tain  M.,  and  assented  thereto,  and  gave  to  the  said  Captain  M.  the  said 
promissory  notes,  whicd  were  paid  at  maturity.  Although  the  said  in- 
strument was  stamped  as  an  agreement  at  the  time  of  the  trial  of  this 
action,  yet  it  was  not  stamped  when  it  was  signed  by  the  said  Captain 
M.,  nor  was  his  signature  attested.  The  said  instrument  was  not  sealed 
by  Captain  M.  Counsel  of  eminence  at  the  equity  bar  were  prepared 
to  prove  at  the  trial  of  this  cause  that,  in  their  opinion,  although  the 
*9ftRl  l^^'Q^^Q^io'^®^^  agreement  was  not  ""attested  so  as  to  vest  the 
^  legal  right  to  the  copyright  in  the  said  R.  Bentley,  yet  a  Court 
of  equity  would  have  decreed  Captain  M.  in  his  lifetime,  or  his  repre- 
sentative after  his  death,  specifically  to  perform  that  agreement,  and  to 
concur  in  an  entry  at  Stationers'  Hall  so  as  to  have  given  the  said  B. 
Bentley  a  clear  legal  title  to  the  copyrights  of  the  works  mentioned  in 
the  agreement. 

The  work  mentioned  in  the  above  instrument  called  «  Monsieur  Vio- 
let's Adventures"  is  the  same  work  as  <^  The  Adventures  of  Monsieur 
Violet"  mentioned  in  the  declaration.     The  plaintiffs  do  not  impute  to 
the  defendant  that  he  was  aware  of  the  existence  of  the  above  instru- 
ment at  the  time  of  the  receipt  of  the  said  50/.  from  the  plaintiffs.  No 
entry  of  the  said  instrument,  nor  any  reference  to  the  same,  has  at  any 
time  been  entered  in  the  Book  of  Registry  mentioned  and  referred  to 
in  sects.  11  and  13  of  stat.  5  &  6  Vict.  c.  45;  nor  has  any  entry  been 
made  in  the  said  Book  of  Registry  of  any  assignment  to  the  said  R. 
Bentley,  or  any  other  person,  of  the  copyright  of  the  said  work  called 
<<The  Adventures  of  Monsieur  Violet;"  nor  is  such  a  copyright  in  any 
way  referred  to  in  such  Book  of  Registry  ;  nor  are  the  plaintiffs'  names 
in  any  way  mentioned  or  referred  to  in  the  said  book  in  connexion  with 
the  said  copyright,  as  having  license  or  permission  to  publish  the  said 
work,  or  otherwise.     The  defendant  denies  that  he  gave  any  such  war- 
ranty as  that  alleged  in  the  declaration.     The  plaintiffs,  however,  con- 
tend that  the  foregoing  facts  sufficiently  prove  such  warranty.     The 
defendant  also  contends  that  he  has  also  a  good  defence  to  this  a  tion 
on  the  second  and  third  pleas. 

The  Court  was  to  have  power  to  draw  any  inference  of  fact  which  a 
*9ft7l  J"^7  might  have  drawn;  also  to  order  *any  amendment  of  the 
^  pleadings  which  the  Lord  Chief  Justice  might  have  ordered  at 
Nisi  Prius.  A  copy  of  the  pleadings  accompanied,  and  was  to  be 
deemed  part  of,  the  case.  If  the  Court  should  be  of  opinion  that  the 
plaintiffs  were  entitled  to  recover,  the  verdict  was  to  stand ;  if  the 
.  Court  should  be  of  a  contrary  opinion,  a  nonsuit  to  be  entered.      ^ 

The  case  was  argued  in  this  term ;  June  3d(a)  and  6th.(i) 

Stugh  Hilly  for  the  plaintiffs. — The  questions  that  arise  are  distinct; 

(a)  Before  Lord  Campbell,  C.  J.»  Patteton  and  Brl«,  Js. ;  Coleridge,  J.,  was  »t  GnildhalL 
{b)  Bofoire  Lord  Campbelli  C.  J.,  Patteson,  Coleridge,  and  Erie,  Jt. 
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first,  whether  the  defendant  gave  a  warranty  of  title  to  the  copyright ; 
secondly,  whether  Bentley  had  the  equitable  interest  in  the  copyright. 
As  to  the  first  question :  a  warranty  of  title  is  implied  by  law  on 
'  sach  a  sale  as  this :  but,  further,  there  was  in  the  present  case  an 
express  warranty.     There  are  no  cases  as  to  the  extent  to  which  the 
law  implies  a  warranty  of  title  on  a  sale  either  of  a  copyright  or  of  a 
license  to  print  a  book :  the  case  must  be  decided  by  its  analogy  to 
others.    It  is  clear  that  on  a  sale  of  real  estate  the  vendor  contracts 
to  make  a  good  title.     It  is  true  that,  when  the  conveyance  is  actually 
executed,  there  is  no  covenant  beyond  what  may  be  expressed  in  the 
deed ;  for  expressum  facit  cessare  taciturn ;  and  so  it  may  be  that,  if, 
in  the  present  case,  a  transfer  of  the  copyright  under  seal  had  been 
executed,  the  plaintiffs  must  have  relied  on  the  covenants  in  that  trans- 
fer: bat  the  contract  here  remained  executory.     So  in  sales  of  per- 
sonal property,  where  the  property  passes,  there  is,  according  to  p^qoq 
*the  reasoning  of  the  Court  of  Exchequer  in  Morley  v.  Atten-  *■ 
borough,  3  Exch.  500, f  (a)  warranty  of  title  implied  by  the  mere  sale ; 
bat  in  the  judgment  in  that  case  (6)  a  distinction  is  made  where  the 
contract  is  executory.     The  principle  of  that  distinction  prevails  in 
sales  of  shares  in  public  companies ;  Hibblewhite  v.  M'Morine,  6  M.  & 
W.  200,t  Shaw  v.  Rowley,  16  M.  A;  W.  SlO.f    [Patteson,  J.— Those 
are  not  bargains  for  the  sale  of  specific  things ;  the  vendor  is  to  supply 
shares ;  and  it  is  quite  immaterial  to  the  purchaser  which  specific  shares 
are  supplied.]     The  contract  here  is  not  executory  in  the  sense  that 
the  thing  to  be  transferred  was  unascertained ;  but  it  is  executory  in 
so  far  that  a  subsequent  conveyance  was  necessary  to  pass  the  copy- 
right.   But,  in  the  present  case,  the  bargain  is  contained  in  written 
documents ;    asd   on   the  fair ,  construction   of  these   the   defendant 
expressly  warrants  the  title. 

The  second  question  is  'one  of  equity.  [Lord  Campbbll,  C.  J. — It 
was  a  mistake  to  propose  adducing  evidence  as  to  the  doctrines  of 
equity.  Equity  is  not  a  foreign  law  to  be  proved  by  evidence,  but 
part  of  the  law  of  this  realm  of  which  the  Judges  take  judicial  notice, 
and  which  is  to  be  established  by  argument,  and  by  citing  authorities. 
It  is  different  as  to  the  practice  in  equity.]  A  Court  of  equity  would, 
in  this  case,  have  decreed  a  specific  performance  in  favour  of  Bentley, 
on  the  ground  that  the  contract  was  for  the  sale  of  the  particular  copy- 
n'ght,  for  the  breach  of  which  contract  the  remedy  at  law  was  inade- 
quate; Adderly  v.  Dixon,  1  Sim.  k  Stu.  607.  And,  had  the  plaintiffs 
proceeded  to  publish  the  work,  Bentley  *roight  have  obtained  an 


injunction  to  prevent  them ;  Sweet  v.  Cater,  11  Sim.  572. 
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CAanneUj  Serjt.,  contri. — This  is  not  an  action  for  money  had  and 
received  to  recover  the  price  paid  for  the  right  supposed  to  be  sold  to 

(a)  See  Cfaapmaa  «.  SpeUer,  U  Q.  B.  021  (B.  C.  U  R.  vol.  6S).  ' 

(6)  3  Exch.  60».t 

VOL.  XVII. — 25  R 
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the  plaintiffs,  but  an  action  for  large  damages  consequential  on  the 
breach  of  an  alleged  warranty  of  title.  The  warranty  declared  on  is 
that  the  defendant  had  a  good  title  both  at  law  and  in  equity :  is  sach 
a  warranty  implied  or  proved  ?  It  is  not  quite  clear  whether  the  coo- 
tract  was  to  sell  the  copyright,  or  merely  to  give  a  license  to  print. 
Either  way,  it  is  for  the  sale  of  a  specific  thing;  and,  according  to 
Morley  v.  Attenborough,  3  Exch.  500,t  no  warranty  of  title  is  b;  the 
law  of  England  implied  merely  on  the  sale  of  a  specific  thing.  The 
distinctions  made  in  the  judgment  of  the  Court,  of  Exchequer  in  that 
case  do  not  affect  the  defendant.  Where  a  contract  is  to  sspply  things 
of  a  particular  description  which  the  vendor  is  to  select,  there  is  good 
reason  why  the  vendor  should  be  held  to  warrant  the  title ;  and  the 
Court  of  Exchequer  refer  to  contracts  executory  in  that  sense.  Again, 
where  a  chattel  is  exhibited  for  sale  under  such  circumstances  as  amoont 
to  an  assertion  that  the  vendor  will  give  a  title,  as  in  a  retail  shop,  a 
warranty  may  be  inferred.  But  in  the  present  case  the  defendant  was 
an  executor ;  as  such  he  had  those  incorporeal  rights  which  his  testator 
had  not  disposed  of;  and  he  sold  the  copyright  as  a  copyright  of  his 
testator ;  his  position  was  exactly  analogous  to  that  of  the  pawnbroker 
who  sold  the  harp  as  an  unredeemed  pledge ;  Morley  v.  Attenborough. 
^nckfft  Had  a  specific  *performance  been  decreed,  the  Court  of  Equity 
^  would  not  have  ordered  the  defendant  to  covenant  for  title  abso- 
lutely, but  to  covenant  as  an  executor  usually  does,  against  his  own  acts 
and  omissions  only.  To  that  extent  he  may  well  be  held  to  warrant 
the  title :  but  neither  by  express  words  nor  by  implication  does  he  war- 
rant further ;  Peto  v.  Blades,  5  Taunt.  657  (E.  C.  L.  R.  vol.  1). 

Then  as  to  Bentley^s  right.  Had  he  gone  into  Equity,  the  defendant, 
who  had  the  legal  title,  must  have  been  made  a  party;  and  he  might 
have  urged  that  Bentley  in  not  giving  him  notice  of  the  assignment 
had  been  guilty  of  laches.  That  would  not  have  barred  Bentley  from 
equitable  relief;  but  it  would  have  been  made  a  condition  that  he  should 
do  equity  by  indemnifying  the  defendant  against  the  consequences  of 
bis  laches.  At  all  events  the  last  issue  should  be  found  for  the  defend- 
ant, as  it  is  clear  that  Bentley  had  not  the  legal  title,  and  consequently 
had  not  «« the  sole  right,  title,  and  authority  to  grant  such  license  and 
permission."  [Lord  Campbbll,  C.  J. — The  whole  plea  must  be  taken 
together ;  and  then  it  is  clear  that  the  averment  means  sole  right  as 
equitable  assignee.] 

Hitgh  Hill  was  not  called  upon  to  reply. 

Lord  Campbell,  C.  J. — ^I  am  clearly  of  opinion  that  the  plaintiffii 
are  entitled  to  the  judgment  of  the  Court.  I  do  not  think  it  necessary 
to  inquire  what  the  law  would  be  in  the  absence  of  an  express  warranty. 
.On  that  point  the  law  is  not  in  a  satisfactory  state.  The  decision  in 
Morley  v.  Attenborough,  3  Exch.  500,t  was  that  a  ^pawnbroker, 
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selling  an  unredeemed  pledge  as  such,  did  not  warrant  the  title 
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of  the  pawnor.  Of  that  decision  I  approve :  but  a  great  many  qnes- 
tioDB,  beyond  the  mere  decision,  arise  on  the  very  able  judgment  of  the 
learned  Baron  in  that  case,  which  I  fear  must  remain  open  to  contro- 
Tersy.  It  may  be  that  the  learned  Baron  is  correct  in  saying  that,  on 
t  sale  of  personal  property,  the  maxim  of  caveat  emptor  does  by  the 
law  of  England  apply :  but  if  so  there  are  many  exceptions  stated  in 
the  judgment  which  well  nigh  eat  up  the  rule.  Executory  contracts  are 
said  to  be  excepted ;  so  are  sales  in  retail  shops,  or  where  there  is 
a  Qsage  of  trade :  so  that  there  may  be  difficulty  in  finding  cases  to 
which  the  rule  would  practically  apply.  But  in  the  present  case  we 
ha?e  the  documents  before  us  to  which  we  must  ]ook  for  the  contract. 
We  are  to  look,  not  at  the  preliminary  negotiations,  but  at  the  final 
contract,  which  is  proved  by  the  correspondence,  and  in  the  receipt. 
And,  doing  so,  I  cannot  have  any  doubt  that  the  defendant,  in  ignorance 
of  what  his  father  had  done,  and  without  the  smallest  blame  attaching 
to  him,  and  really  believing  that  the  title  to  this  copyright  was  in  him, 
did  warrant  that  it  was  in  him,  and  did  warrant  this  to  the  plaintiffs  as 
purchasers  of  the  copyright  from  him.  The  first  letter  set  out  in  the 
ease  offers  to  treat  with  the  plaintifis  respecting  <<  the  copyright  of 
*  Monsieur  Violet.'  "  The  copyright  of  a  work  is  the  exclusive  right  to 
oialtiply  copies  of  a  work,  not  merely  a  right  to  do  so  in  common  with 
others.  The  answer  to  that  letter  is  not  given ;  but  there  is  a  second 
letter  in  which  the  defendant  writes :  «<  You  formerly  made  me  an  offer 
of  fifty  guineas  for  the  exclusive  right  of  publishing  in  ^our  Parlour 
Library  for  ten  years  Captain  Marryatt's  work  <  Monsieur  Violet,' 
*which  offer  I  accepted,  and  wrote  to  you  to  that  effect."  Here  r^iooo 
is  an  acknowledgment  of  a  contract  whereby  the  defendant  sold  ^ 
"the  exclusive  right  of  publishing."  How  could  he  do  so  unless  he 
had  it  ?  Is  not  this  an  affirmation  that  the  copyright  of  «  Monsieur 
Violet"  did  belong  to  him,  and  to  him  only,  and  that  he  had  sold  that  right  ? 
If  we  were  confined  to  the  words  of  the  receipt  alone,  I  think  they  would 
of  themselves  amount  to  an  express  promise  that  the  plaintiffs  were  to 
have  thu  exclusive  right  so  long  as  the  oopyright  should  endure ;  and  is 
not  that  promise  broken  if  the  defendant  had  not  the  exclusive  right  to 
give  them  ?  It  appears  therefore  to  me  that  in  this  case  there  was  an 
express  warranty,  and  that  we  are  relieved  from  considering  the  more 
general  question. 

As  to  the  other  points.  I  have  no  doubt  that  the  Judges  of  a  common 
law  Court  take  judicial  notice,  not  only  of  the  doctrines  of  Equity,  but 
of  those  of  every  branch  of  English  law,  when  they  incidentally  oome 
hefore  them.  When  a  question  of  ecclesiastical  law  arose,  it  used  to 
be  the  practice  to  move  for  two  Doctors.  Those  learned  persons  when 
they  came  were  treated  with  great  respect ;  but  they  came  as  advocates 
to  argue  the  law,  not  as  witnesses  to  state  it.  It  has  sometimes  been 
said  that  we  know  nothing  of  Parliamentary  law:  but,  if  a  question  of 
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Parliamentary  law  does  come  before  us  incidentally  in  a  matter  over 
which  we  have  jarisdiction,  we  must  decide  it,  and  must  inform  oursehes 
as  we  best  can.  So  in  a  question  of  Equity.  If  we  do  not  know  the 
doctrine  of  Equity,  we  are  supposed  to  have  the  means  of  learning  it. 
In  the  present  case  I  have  no  doubt  that  Bentley  had  the  equitable 
interest  in  the  copyright,  and  that,  if  the  plaintiffs  had  not  obeyed 
*9Q^l  *^^  notice,  he  would  have  obtained  an  injunction;  Sweet  v. 
^  "^J  Cater,  11  Sim.  572. 

Patteson,  J. — ^I  agree  with  my  Lord  in  thinking  that  the  general 
doctrine  as  to  implied  warranty  of  title  on  contracts  for  the  sale  of 
personal  property,  whether  executory  or  not,  does  not  arise  in  this  case, 
as  we  cannot  but  see  that  there  was  an  express  warranty  between  the 
parties.  In  many  of  the  earlier  cases  the  question  is  whether  an 
-affirmation  was  a  warranty.  Lord  Holt,  in  Medina  v,  Stoughton,  1  SalL 
210,  S.  C.  1  Ld.  Raym.  593,  says  that,  <(  where  one  having  the  posses- 
sion of  any  personal  chattel  sells  it,  the  bare  affirming  it  to  be  his 
amounts  to  a  warranty."  Much  more  is  this  the  case  if  he  affirms  that 
he  has  the  right  to  convey  the  exclusive  title  to  it.  We  cannot  take 
the  receipt  as  the  only  evidence  of  the  contract,  but  must  look  at  the 
correspondence  also.  Now  I  think  the  second  letter  set  out  shows  very 
strongly  that  the  defendant  meant  to  say  that  Monsieur  Violet  was  one 
of  the  works  which  he  there  mentions,  one  of  the  works  of  his  late 
father  of  which  the  copyright  belonged  to  him.  Coupling  that  letter 
with  the  receipt,  I  think  there  is  an  express  warranty,  making  it  un- 
necessary to  consider  the  somewhat  nice  and  minute  points  which  were 
discussed  in  the  judgment  in  Morley  v.  Attenborough,  8  Exch.  SOO.f 

As  to  the  other  point.  Sweet  v.  Cater  is  decisive  that  there  was  an 
equitable  assignment  to  Bentley ;  and  the  averment  in  the  plea  is  con- 
fined to  an  equitable  right.  There' are  cases  in  which  a  right  to  recover 
the  price  as  money  had  and  received  on  a  consideration  which  has  failed 
«9Qll  ^^^^  he  a  sufficient  remedy ;  but  the  ""present  is  a  case  in  which 
^  the  special  damage  from  the  breach  of  warranty  is  considerable. 

CoLBRiDQE,  J. — ^I  did  not  hear  the  whole  argument :  but,  upon  so 
much  as  I  heard,  I  agree  with  what  has  been  said. 

Erlb,  J.,  concurred.  Judgment  for  plamtiff8.(a) 


(a)  Reported  by  C.  Blaekburn,  Esq. 


The  invalidity  of  a  patent  will  not  to  the  validity  of  the  patent  and  in  the 
entitle  a  purchaser  to  repayment  of  the  absence  of  fraud :  Hiatt  v.  Twomej,  1 
price,  where  there  was  no  covenant  as   Dev.  &  Bat.  Ch.  315. 
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WILTON,  Executor  of  MARY  STINTON,  v.  DUNN.    Jutw  6. 

Uie  ud  oMapatioo.  Pie* :  tb»fc  the  oooapatioii  of  the  premiaes  wm  bj  the  Uave  of  plaintiff 
who  wu  mortgagor  in  possession :  that,  ajfler  sach  ooeupation,  the  mortgagee,  who  was  entitled 
to  the  land  during  the  whole  period  of  occupation,  gave  notice  to  defendant,  claiming  the 
mesne  profits:  that  defendant  until  such  notice  was  ready  and  willing  to  pay  plaintiff:  and 
that,  from  the  time  of  such  noUee,  he  was  liable  to  paj  the  mortgagee. 

Held,  no  defence  at  law.  Qvcsre,  whether  actual  payment  to  the  mortgagee  under  pressure  of 
this  elaim  would  have  been  a  defence. 

Assumpsit  bj  the  executor  of  Mary  Stinton.  1st  count  for  use  and 
occupation  of  certain  premises,  and  undivided  shares  of  premises,  in  the 
time  of  the  testatrix.  2d  cbunt  on  an  account  stated  with  the  testatrix. 
3d  coant  on  an  account  stated  with  the  executor. 

Plea,  as  to  1002.  parcel  of  the  moneys  in  the  1st  count,  lOOZ.  parcel. 
of  the  moneys  in  the  2d  count,  and  100/.  parcel  of  the  moneys  in  the 
3d  count,  that  Mary  Stinton  was  seised  in  her  demesne  as  of  fee  tail  of 
and  in  the  premises  in  the  first  count  mentioned,  and,  being  so  seised, 
by  indenture  enrolled,  conveyed  them  to  the  use  of  William  John  Holt 
and  Henry  Wilton  the  younger,  their  executors  and  assigns,  for  the 
term  of  ninety-nine  *year8,  upon  trust,  at  the  request  of  Mary  r^gqc 
Stinton,  to  raise  a  sum  of  money  by  mortgage ;  and,  subject  to  ^ 
the  mortgage  term,  to  uses  over ;  whereby  Holt  and  Wilton  by  virtue 
of  the  statutes  became  possessed  of  the  premises  for  the  term  of  ninety* 
nine  years.     The  plea  then  showed  an  assignment  by  Holt  and  Wilton 
of  the  residue  of  the  term  of  ninety-nine  years  to  Louisa  Smith,  by 
indenture,  by  way  of  mortgage,  to  secure  the  sum  of  2002.,  with  the 
common  proviso  that  if  the  200/.  was  paid  within  six  months  the  assign- 
ment should  be  void.     Averments  that  the  six  months  elapsed,  and  that 
the  200/.  was  not  paid  and  still  continued  unpaid.     The  plea  then  pro- 
ceeded to  aver  that  the  said  Louisa  Smith  did  not,  nor  did  any  assign 
or  assigns  of  L.  Smith,  enter  upon  or  take  possession  of  the  said 
undivided  parts  and  shares  at  any  time  before  the  commencement  of 
this  suit ;  but,  from  the  time  of  the  making  the  last-mentioned  indenture 
until  the  defendant  became  indebted  to  the  said  Mary  Stinton  in  the 
said  first-raentioned  parcel,  the  said  M.  S.,  as  mortgagor  in  possession 
but  not  otherwise,  had  the  control,  management,  and  disposition  of  the 
same  undivided  parts  and  shares :  that,  while  the  said  M.  S.  had  such 
control,  management,  &c.,  and  while  the  said  M.  S.  had  no  other  title 
to  the  same  than  as  such  mortgagor  in  possession,  defendant,  at  his 
request  made  after  the  making  of  the  last-mentioned  indenture,  to  wit, 
on,  &c.,  and,  by  the  sufferance  and  permission  of  the  said  M.  S.,  granted 
after  the  making  of  the  said  last-mentioned  indenture,  to  wit,  on,  &;c., 
for  the  time  in  the  first  count  mentioned,  which  commenced  after  the 
making  of  the  last-mentioned  indenture,  held,  occupied,  and  enjoyed 
the  said  undivided  parts  and  shares  as  in  the  first  count  mentioned,  and 

b2 
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«9Qftl  ^^61^0^7  became  and  was  indebted  to  the  said  M.  S.  in  *the  said 


•^296] 


sum  of  1002.,  parcel  as  first  aforesaid.     That  the  said  LoaiM 


Smith,  as  sach  mortgagee  as  aforesaid,  was,  under  and  by  virtue  of  the 
last-mentioned  indenture,  from  the  time  of  the  making  thereof  until  and 
during  the  whole  of  the  said  time  while  the  defendant  so  held,  &c.,  u 
aforesaid,  entitled  to  the  immediate  actual  possession  of  the  said  an- 
divided  parts  and  shares,  and,  at  and  from  the  time  when  defeDdant 
became  so  indebted  as  last  aforesaid,  and  until  and  at  the  commence- 
ment of  this  suit,  was,  and  yet  is,  entitled  by  action  of  trespass  to 
recover  from  defendant  the  value  of  the  profits  of  the  said  undivided 
parts  and  shares  for  and  in  respect  of  the  said  time  while  the  said 
defendant  90  held,  occupied,  possessed,  and  enjoyed  the  same  as  afore- 
said.    That,  after  defendant  became  indebted  to  the  said  M.  S.  in  the 
said  parcel,  and  before  the  commencement  of  this  suit,  to  wit,  on,  &g., 
the  said  Louisa  Smith,  then  being  justly  entitled  to  the  said  mortgage 
debt  of  200Z.,  and  to  recover  the  value  of  the  said  profits  as  aforesaid, 
assigned  to  Edward  Gaubert  all  her  right  to  and  interest  in  the  said 
mortgage  debt  of  2002.,  and  the  value  of  the  said  profits  which  she  the 
said  Louisa  Smith  was  so  as  aforesaid  entitled  to  recover  from  the 
defendant  in  respect  of  the  time  while  he  so  held,  occupied,  possessed, 
and  enjoyed  the  said  undivided  parts  and  shares,  and  authorized  the 
said  E.  Gaubert  to  use  the  name  of  the  said  Louisa  Smith  for  the 
recovery  of  the  value  of  the  last-mentioned  profits  in  whatever  manner 
might  be  necessary.     That  afterwards,  and  before  the  commencement 
of  this  suit,  to  wit,  on,  &c.,  the  said  E.  Gaubert  gave  defendant  notice 
of  the  said  assignment  to  him,  and  required  the  defendant  to  pay  to  him 
the  said  E.  Gaubert  the  said  first-mentioned  parcel  in  which  the  defend- 
*SQ71  ^^^  ^^  ^^  indebted  as  aforesaid,  and  which  *did  not  exceed  the 
^  amount  of  the  value  of  the  profits,  which  amount  the  said  E. 
Gaubert  was  then  and  still  is  entitled  to  recover  in  the  name  of  the  said 
Louisa  Smith  from  the  defendant.     That,  from  the  time  when  defend- 
ant became  indebted  to  the  said  M.  S.  in  the  said  first-mentioned  parcel 
until  and  at  the  time  when  the  said  notice  was  so  given  to  him  as  afore- 
said, defendant  was  ready  and  willing  to  pay  the  first-mentioned  parcel 
to  the  said  M.  S.     And,  that,  from  the  time  when  the  said  notice  was 
so  given  hitherto,  defendant  has  been  and  yet  is  liable  to  pay  the  same 
to  the  said  E.  Gaubert.     Averment  that  the  said  accounts  in  the  second 
and  last  counts  respectively  mentioned,  so  far  as  they  relate  to  the  said 
secondly  and  thirdly  mentioned  parcels,  were  so  stated  as  in  the  decla* 
ration  mentioned  of  and  concerning  the  first-mentioned  parcel,  and  of 
and  concerning  no  other  money  whatsoever.     Verification. 

Demurrer,  assigning  as  causes  that  the  plea  was  an  argumentative 
denial :  and  others  which  it  is  not  necessary  to  notice. (a)     Joinder. 

(o)  Clea§by,  for  the  plaintiff;  in  the  ooune  of  bia  argument  relied  on  seyeral  objections  to  th« 
manner  in  wbicb  tbe  title  waa  pleaded :  but,  aa  the  Court  decided  irrespeotirelj  of  them,  tb«j 
are  not  Airther  noticed. 
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Oleoihfy  for  the  plaintiff. — AssumiDg  the  plea  to  be  well  pleaded  in 
form,  it  is  bad  in  sabstance.     All  the  cases  on  the  sabject  are  collected 
io  the  notes  to  Moss  v.  Gallimore  (1  Doug.  279)  in  Smith's  Lead.  Ca., 
1  Smith's  Leading  Gases,  810.    It  was  supposed  in  Pope  v.  Biggs,  9  B. 
A  C.  245  (E.  C.  L.  R.  vol.  17),  and  Waddilove  v.  Barnett,  2  New  Ga. 
538  (E.  C.  L.  R.  vol.  29),  that  notice,  given  to  a  person  who  had  been 
let  into  possession  by  the  mortgagor  after  the  legal  ^estate  had  r^e^qa 
been  coDveyed  to  the  mortgagee,  requiring  him  to  pay  his  rent  ^ 
to  the  mortgagee,  entitled  the  latter  to  recover  the  arrears  of  rent :  but 
that  is  overruled ;  Partington  v.  Woodcock,  6  A.  &  E.  690  (E.  G.  L.  R. 
vol.  33),  Evans  v.  Elliot,  9  A.  &  E.  842  (E.  G.  L.  R.  vol.  86).     It  is 
clear  that  the  notice  in  this  case  cannot  change  the  contract  under 
which  the  defendant  had  already  become  indebted  to  the  testatrix,  so 
88  to  eDable  Louisa  Smith  to  sue  on  that  contract.     [Patteson,  J. — 
Why  do  you  say  that  is  clear  ?     I,  indeed,  think  it  impossible  that  the 
mortgagee  could  under  such  circumstances  recover  in  an  action  on  con- 
tract :  but  other  Judges  entertain  a  different  opinion.     I  never  could 
g understand  it.     Erle,  J. — The  plea  here  does  not  rest  the  defence  on 
the  supposed  effect  of  the  notice  in  enabling  the  mortgagee  to  sue  on 
the  contract,  but  on  the  ground  that  the  defendant  may  be  compelled 
to  pay  this  very  sum  as  mesne  profits,  and  that  he  has  received  notice 
of  that  liability ;  but  it  is  liability  only.     He  does  not  say  he  has  paid 
the  money  to  any  one.     Lord  Gampbell,  G.  J. — Supposing  that  there  ^ 
are  no  formal  objections  to  the  plea,  the  question  raised  on  this  record 
seems  to  be,  whether  a  liability  of  this  kind,  which  may  or  may  not  end 
in  an  actual  payment,  is  a  good  defence  to  an  action.]     In  all  cases  in 
which  there  is  an  outstanding  legal  estate,  the  tenant  in  possession  may, 
in  the  same  manner,  be  obliged  to  pay  the  mesne  profits  to  him  who  has 
the  right  to  bring  ejectment.     Therefore,  if  this  plea  is  good,  a  tenant 
should  always  be  allowed  to  plead  that  the  legal  estate  is  outstanding 
in  one  who  claims  the  rent,  and  threatens  to  bring  ejectment.     Such  a 
plea  is  bad  even  when  the  tenant  has  under  compulsion  *of  that  r^onq 
threat  paid  the  rent ;  Boodle  v.  Gampbell,  7  M.  &  G.  886  (E.  cA 
L.  R.  vol.  49).    [Erlb,  J. — If  we  take  notice  of  what  a  mortgage  is  in 
equity,  the  mortgagee  is  privy  to  the  demise  by  the  mortgagor  in  pos- 
session.    Lord  Gampbell,  C.  J.  —  There  is  great  difficulty  in  our 
noticing,  at  law,  the  nature  of  the  equitable  interest  of  the  mortgagor. 
When  there  is  a  legal  charge  on  the  land,  as  in  the  case  of  a  head  land- 
lord and  a  mesne  tenant,  an  actual  payment  of  the  head  landlord's  rent 
by  the  puisne  tenant,  under  pressure  of  a  distress,  would  be  an  answer 
pro  tanto  to  an  action  by  the  mesne  tenant  for  his  rent,  on  the  principle 
that  the  tenant  below  has  been  obliged  to  pay  a  charge  on  the  land 
which  his  intermediate  landlord  ought  to  have  paid.     But  a  mere  liabi- 
lity to  be  distrained  on  would  be  no  answer.] 
Keatingj  contrd.. — The  relation  between  mortgagor  and  mortgagee 
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jdX  law  is  that  the  mortgagor  is  tenant  at  sufferance  to  the  mortgagee. 
[Patteson,  J. — ^I  can  never  agree  to  that.     I  know  there  are  loose 
expressions  in  the  books  as  to  his  being  tenant  at  will,  or  tenant  at  suf- 
ferance :  but  he  is  not,  in  truth,  a  tenant  at  all.]    At  all  events  the 
mortgagee  is  entitled  to  recover  the  rent  from  the  tenant,  as  mesne 
profits.     [Lord  Campbell,  C.  J. — He  may  bring  ejectment  and  recover 
the  mesne  profits  with  or  without  notice.     Tour  argument  therefore 
goes  so  far  as  to  say  that  the  existence  of  the  unsatisfied  mortgage  is 
in  itself  a  bar.     Actual  payment  may  be  good  on  the  ground  that  the 
mortgagee  is  the  authorized  agent  of  the  mortgagor  to  receive  the  rents: 
but  is  there  any  precedent  of  a  plea  like  this?    A  defendant  may 
4"  ^001  *^^  many  cases  be  in  great  danger  from  cross  claims,  from  which 
^  a  Coiirt  of  law  cannot  relieve  him.    The  threat  of  the  mortgagee 
may  afford  a  ground  for  going  into  equity  for  relief:  but  can  it  he  a 
plea  in  bar  at  law  ?     Waddilove  v.  Barnett,  2  New  Ga.  538  (E.  C.  L. 
R.  vol.  29),  does  not  go  so  far  as  we  must  go  if  we  support  this  plea. 
Patteson,  J. — In  Mr.  Smith's  note  (a)  to  Moss  v,  Gallimore,  Doug.  279, 
it  is  said :  <(  As  the  mortgagor  ceases  to  be  entitled  to  the  rents  upon  the  ^ 
mortgagee's  giving  the  tenant  notice,  it  follows  that  the  mortgagor  can- 
not afterwards  maintain  any  action  for  use  and  occupation  against  him, 
either  for  rent  which  accrued  due  after  the  notice,  or  for  rent  which 
accrued  due  before  the  notice  but  was  unpaid  at  the  time  when  the 
notice  was  given.    But  there  is  a  difference  between  the  modes  in  which 
the  tenant  must  plead  in  the  former  and  in  the  latter  case.     In  the 
former  case  he  should  plead  Non  assumpsit,  and  will  be  allowed  to  give 
the  mortgage  ^nd  notice  in  evidence,  for  <  when  the  mortgagee  gave 
notice  that  the  future  rent  was  to  be  paid  to  him,  it  follows  that  the 
defendant  ceased  to  occupy  by  the  permission  of  the  mortgagor,  bat  by 
the  permission  of  the  mortgagee;'   and,   of  course,  such  a  defence 
amounts  to  a  denial  of  the  contract  alleged  in  the  declaration,  which 
avers  the  defendant  to  have  used  and  occupied  the  land  by  the  permis- 
sion of  the  plaintiff,  the  mortgagor.     But  in  the  latter  case,  viz.  where 
the  rent  became  due  before  notice,  but  was  unpaid  at  the  time  of 
notice,  the  tenant  must  plead  his  defence  specially,  for  <  the  mortgagor 
bad  a  right  of  action  against  the  defendant  up  to  the  time  when  the 
notice  was  given,  and  before  the  mortgagee  required  the  rent  to  be  paid 
*^OTI  *^^  him:'  so  that  the  tenant,  by  setting  up  this  defence,  con- 
^  fesses  that  the  right  of  action,  stated  in  the  declaration,  once 
existed,  but  avoids  it  by  matter  ex  post  facto,  viz.  by  the  subsequent 
notice  from  the  mortgagee."    The  propositions  cited  by  Mr.  Smith  are 
from  Waddilove  v.  Barnett.     I  think  it  a  grave  question  whether  the 
latter  is  not  a  fallacy.      The  point  in  truth  did  not  arise  in  Pope  v. 
Biggs,  9  B.  &  C.  245  (E.  C.  L.  R.  vol.  17) ;  what  fell  from  the  Judges 
there  were  dicta  merely.     And  I  cannot  comprehend  how  a  right  of 

(a)  1  Smith't  Leading  Caaei,  Slf  b,  2d  ed. 
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action  for  the  rents  already  due  should  be  vested  in  the  mortgagor 
before  the  notice,  and  the  notice  should  undo  that  vested  right  of 
action  and  set  up  in  lien  of  it  a  right  of  action  in  the  mortgagee.  It 
was  so  said  in  Waddilove  v.  Barnett ;  but  that  case  is  beyond  my  com- 
prehension.] * 

Lord  Campbell,  C.  J. — The  plea  is  new ;  and  I  am  of  opinion  that 
this  ingenious  experiment  should  not  be  sanctioned.  It  calls  on  us,  as 
a  Court  of  law,  to  do  that  which  we  have  no  power  to  do.  We  cannot 
protect  this  defendant  from  the  threat  of  the  mortgagee.  Had  the 
tenant  under  compulsion  of  that  threat  actually  paid  the  mortgagee 
what  was  due,  it  might  have  been  a  defence.  But  this  plea  does  not 
allege  payment :  it  is  a  plea  of  a  mere  threat  which  may  or  may  not  be 
carried  into  effect.  No  authority  has  been  cited  in  support  of  such 
a  plea ;  and  we  ought  not  to  make  one. 

Patteson,  J. — I  cannot  see  how  the  notice  can  be  said  to  make  this 
money  not  recoverable  by  the  mortgagor  and  recoverable  by  the  mort* 
gagee,  without  denying  *that  the  tenant  held  the  premises  by  r«q/xo 
permission  of  the  mortgagor.  I  do  not  see  any  way  in  which  ^ 
the  mortgagee  could  sue  this  tenant  for  rent :  but  it  is  said  that  he  may 
bring  ejectment,  and  recover  the  same  sum  as  mesne  profits,  and  that 
he  has  threatened  to  do  so :  that,  however,  is  no  plea  at  law. 

Erlb,  J. — Had  it  been  pleaded  that  the  tenant  actually  paid  the 
mortgagee  under  this  threat,  I  should  have  been  inclined  to  support  the 
plea.  There  has  been  so  much  doubt  as  to  the  legal  situation  of  mort- 
gagor in  possession  and  mortgagee,  that  I  say  no  more  than  that  I 
think  such  payment  might  be  a  defence.  But,  as  far  as  I  can  see  on 
this  plea,  the  present  tenant  may  intend,  after  having  enjoyed  the 
land,  to  pay  neither  mortgagor  nor  mortgagee. 

Judgment  for  plaintiff.(a) 

(a)  Reported  bj  C.  Blaokbarn,  Esq. 
See,  aa  to  the  right  of  the  mortgagee  oot  of  poisesslon  to  reooyer  mesne  profits,  Turner  v. 
Cameron's  Coalbrook  Steam  Coal  Company,  5  Exch.  932, f  and  Litchfield  «.  Ready,  5  Ezch.  939.f 
8m  also  Moantnoy  «.  CoUier,  1  B.  A  B.  030  (E.  C.  L.  R.  vol.  72). 

A  mortgagor    cannot    maintain  an  and  profits  then  due  and  unpaid  as  well 

action  for  the  mesne  profits  before  actual  as  those  which  may  subsequently  accrue, 

entry,  although  the  condition  has  been  and  the  mortgagor  becomes  entitled  to 

broken  and  he  has  commenced  an  action  them:  Ibid. 

to  foreclose:   Wilder  v,  Houghton,  1  It  has  never  been  understood  that 

Pickering,  89 ;   Gibson  v.  Farley,  16  such  a  privity  exists,  as  that  a  mortga^ 

Msu».  280 ;  Majo  v.  Fletcher,  14  Pick,  gee  can  compel  the  tenant  of  the  mort- 

525;  Clarke  v.  Curtis,  1  Orattan,  289.  gagor  to  pay  him  the  rent,  whether  the 

See  Latimer  v.  Moore,  4  M'Lean,  110;  lease  was  executed  before  or  after  the 

Hutchison   v.    Dearing,   20   Alabama,  mortgage :   Myers  v.  White,  I  Rawle, 

798.     Notice  from  the  mortgagee  to  355 ;  Weidner  v.  Foster,  2  Penn.  Rep 

tlie  lessee  not  to  pay  the  rents  or  profits  23. 
to  the  mortgagor,  intercepts  the  rents 
VOL.  XVII. — 26 
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*^n^i  *WILSON,  Esquire,  Appellant,  v.  The  Overseers  of  LIVER. 
^^^^      POOL,  and  RAWDON  and  HORSFALL,  Esquires,  Respond- 
ents.     June  7.  ^ 

No  appeal  lay  against  an  order  of  jastieet  nnder  atat.  SAO  Viet  c.  126,  n.  59,  63  (eee  tttt  16 
A  17  Viot  0.-  97,  8.  98),  acyudging  that  the  settlement  of  a  pauper  iunatio  sent  bj  parish  offieen 
to  an  Asylum  eonld  not  be  ascertained  and  that  saeh  lunatic  was  chargeable  tii  the  coonty,  sod 
directing  payment  by  th«  ooimty  treaaarer  for  the  maintenaDce  and  other  expenses  of  ths 
lunatic. 

Two  justices  of  the  peace  for  the  county  of  Lancaster  made  the  fol- 
lowing order  under  stat.  8  &  9  Vict.  c.  126,  s.  69,(a)  dated  6th  August, 
1850. 

<«  County  of  Lancaster,  to  wit.     Whereas  heretofore,  to  wit,  on  the 
22d  day  of  May,  a.  d.  1847,  Henry  Thompson,  being  a  pauper  lunatic, 
was,  at  the  instance  of  an  officer,  to  wit,  one  of  the  overseerd  of  the  poor 
of  the  parish  of  Lirerpool  in  the  said  county,  pursuant  to  the  statute 
in  such  case,"  &o.,  <<  sent  from  and  at  the  expense  of  the  parish  of  Li- 
verpool in  the  said  county  to,  and  from  thenceforth  hitherto  hath  been 
and  still  is  a  pauper  lunatic  confined  in,  the  Lunatic  Asylum  for  the 
county  of  Lancaster,  situate,'*  &c.,  «but  is  not  settled  in  the  said  parish 
of  Liverpool,  and  it  cannot  be  ascertained  in  what  parish  the  said  H. 
T.  is  settled :  And  whereas  the  county  in  which  the  said  pauper  was 
found,  within  the  true  intent  and  meaning  of  the  said  statute  in  that 
behalf,  to  wit,  immediately  before  he  was  sent  as  aforesaid  to  the  said 
Asylum,  is  the  said  county  of  Lancaster :     And  whereas  the  overseers 
of  the  poor  of  the  said  parish  of  Liverpool  did,  on  the  5th  day  of  July, 
1850,  give  to  Robert  John  Harper  the  younger.  Esquire,  the  clerk  of 
*^Oil  *^^^  peace,  and  to,"  &c.  (the  deputy  clerks  of  the  peace)  of  the 
-'  said  county,  "  notice  to  appear  for  the  said  county  before  Wil- 
liam Rathbone  and  Christopher  Rawdon,  Esquires,  two  of  her  Majesty's 
justices,'*  &c.,  on,  &c.,  at,  &c.,  <(or  before  any  two  or  more  justices," 
&c.,  « to  show  cause  why  the  said  H.  T.  should  not  be  adjudged  by  the 
said  justices  chargeable  to  the  said  county ;  Now  we  the  undersigned, 
two  of  Her  Majesty's  justices  of  the  peace  in  and  for  the  said  county, 
being  present  together  on  the  day  and  year  and  at  the  time  and  place 
mentioned  in  the  said  notice,  and  William  Cleaver  of  Liverpool  afore- 
said, gentleman,  having  appeared  before  us  on  behalf  of  the  said  clerk 
of  the  peace  and  deputy  clerks  of  the  peace  in  pursuance  of  the  said 
notice :  We  the  said  justices,  having  thereupon  inquired  according  to 
law  into  the  circumstances  of  the  case,  and  upon  due  proof  upon  oath 
before  us  now  here  had  and  taken,  do  find  that  all  and  singular  the 
premises  are  true ;  and,  the  contrary  no.t  having  been  shown,  do,  upon 
due  proof  upon  oath  before  us  also  now  here  had  and  taken,  hereby 

(a)  Repealed  by  stat  16  h  17  Vict  o.  97,  s.  1.    But  see,  as  to  the  matters  discussed  in  tliii 
sects.  98,  99, 108,  128. 


17  ADOLPHUS  &  ELLIS.    V.  S.  804 

order  and  adjudge  the  Baid  H.  T.  to  be  chargeable  to  the  said  county 
of  Lancaster.     Given/'  &;c.    (Aagnst  6th,  1850.) 

By  another  order  of  the  same  date,  under  sect.  63  of  the  same  act, 
addressed  to  Christopher  Moore  Wilson,  Esquire,  the  treasurer  of  the 
count  J,  after  reciting  the  facts  jrhich  led  to  the  first-mentioned  order, 
the  proceedings  to  obtain  it,  and  the  substance  of  the  order  itself;  recit- 
ing also  that  the  said  overseers  had  given  notice  to  the  clerk  and  deputy 
clerks  of  the  peace  and  to  the  treasurer  that,  as  soon  as  Thompson 
flhoald  be  adjudged  chargeable  to  the  county,  they,  the  overseers,  should 
apply  to  two  justices  to  make  an  order  upon  the  treasurer  *for  p^^qA/; 
payment  of  the  after-mentioned  expenses ;  and  reciting  further  *- 
that  the  overseers  did,  pursuant  to  the  said  notice,  apply  to  two  jus- 
tices for  such  order ;  and  that  the  said  W.  Cleaver  appeared  before  the 
justices  on  behalf  of  the  clerk  and  deputy  clerks  of  the  peace,  and  of 
the  treasurer,  in  pursuance  of  such  last-mentioned  notice ;  the  two  last- 
mentioned  justices  (upon  due  proof  on  oath,  &c.)  adjudged  that  expense 
to  the  amount  of  IZ.  10«.  6d.  had  been  incurred  on  behalf  of  the  said 
parish  in  and  about  the  examination  of  the  lunatic  and  his  conveyance 
to  the  asylum,  and  that  20/.  6i.  had  been  paid  by  the  overseers  to  the 
treasurer  of  the  a^lum  for  the  lodging,  maintenance,  &c.,  of  the  luna«> 
tic,  incurred  within  twelve  months  previous  to  the  order ;  and  they 
directed  the  treasurer  of  the  county  forthwith  to  pay  the  same  to  the 
overseers ;  and  they  likewise  ordered  him  to  pay  a  certain  weekly  sum 
fixed  by  the  Committee  of  Visitors  and  deemed  reasonable  by  the  jus- 
tices) to  the  treasurer  of  the  asylum  for  the  future  lodging,  .&c.,  of  the 
lunatic  while  he  should  be  confined  in  the  said  asylum  as  a  pauper 
lanatic. 

Notices  of  appeal  having  been  given  on  behalf  of  the  county  treasurer 
against  these  orders,  a  special  case  for  the  opinion  of  this  Court  was 
stated  by  consent  and  by  order  of  a  Judge,  under  stat.  12  &  13  Vict, 
c.  45,  s.  11. 

The  details  of  the  case*  need  not  be  stated.  It  appeared  that  the 
orders  were  duly  served  on  22d  August,  1850.  Quarter  Sessions  for 
the  borough  of  Liverpool,  and  for  the  county,  respectively,  were  held 
in  October.  The  appellant  served  notices  of  appeal  to  the  Epiphany 
Quarter  Sessions  for  the  county,  under  stat.  8  &  9  Vict.  c.  126,  s.  80, 
on  December  5th,  1850 ;  and  he  entered  into  recognisances  in  pursu- 
ance of  the  ^statute  on  December  16th.     The  objection  to  the 


appeal,  on  which  the  decision  of  this  Court  took  place,  was,  that 


[*306 


no  appeal  lay  against  either- order. (a)     The  case  concluded  by  stating 

(a)  Tbe  farther  objectioDs  were:  The  respondents  "also  object  that,  if  an  appeal  does  ]i« 
against  either  of  the  said  orders,  the  Quarter  sessions  for  the  borough  of  Liverpool  is  the  tribunal 
to  whieh  soeh  appeal  shonld  have  been  made  |  and  also  object  that  such  appeal  ooold  only  be 
Dade  at  the  Oetober  Qnarter  Sessions  either  for  the  eoanty  or  for  the  borough,  and  that  the  said 
appeal  was  too  lat«;  and  also  object  that  the  appellant  did  not  enter  into  recognisances  forth- 
with, within  the  meaning  of  the  80th  Motion  of  stat  8  A  9  Yiot  o.  126;  and  also  object  that  th« 
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that,  if  the  Court  of  Queen's  Beuch  should  be  of  opinion,  upon  the  ob- 
jections  or  any  one  of  them,  that  the  appellant  was  not  entitled  to  prose* 
cute  the  appeal,  judgment,  in  conformity  with  their  decision,  and  for 
such  costs  as  the  Court  should  adjudge,  might  be  entered  up  on  motion 
at  the  County  Quarter  Sessions  next,  or  next  but  one,  after  the  deci- 
sion :  if  the  determination  should  be  for  the  appellant,  judgment  for 
hearing  the  appeal,  and  for  costs,  might  be  entered  in  like  manner  at 
either  of  the  last  mentioned  sessions,  and  the  appeal  was  to  be  tried  on 
the  merits  at  the  same  sessions. 

Pashlej/y  for  the  respondents. — The  proceeding  to  charge  the  county 
under  sects.  59,  63,  is  not  subject  to  appeal.  The  process  would  be 
inconvenient  and  useless,  and  evidently  was  not  contemplated  by  the 
Legislature.  Without  an  appeal,  the  county  is  sufficiently  protected. 
*^071  ^^^^^  ^^^*  ^^'  when  the  justices  are  to  adjudicate,  the  *clerk  of 
^  the  peace  has  notice,  and  may  attend ;  and  the  justices  may  sus- 
pend their  adjudication  for  the  purpose  of  making  further  inquiry.  The 
order  upon  the  county  is  not  conclusive ;  nor  would  a  refusal  of  such 
order,  on  the  ground  that  the  lunatic  was  settled  in  a  particular  parish, 
conclude  that  parish.  Sect.  58  empowers  the  justices  <«  at  any  time"  to 
inquire  into  the  settlement,  and,  upon  satisfactory  evidence,  adjudge 
the  same  accordingly.  And,  by  sect.  59,  if  the  lunatic  be  adjudged 
chargeable  to  the  county,  they  «may  at  any  time  thereafter  in- 
quire as  to  the  parish  in  which  such  lunatic  is  settled,  and  may  procure 
such  lunatic  to  be  adjudged  to  be  settled  in  any  parish."  No  power 
of  appeal  ia  given  to  the  county  in  terms ;  and  the  opportunity  afforded 
to  attend  and  show  cause  before  the  justices  makes  it  probable  that  a 
subsequent  appeal  was  not  intended.  [Patteson,  J. — You  say  that, 
if  the  clerk  of  the  peace,  at  the  time  of  that  hearing,  has  no  knowledge 
on  the  subject,  the  order  upon  the  county  is  good.]  It  is ;  only  another 
order  may  be  substituted  if  the  county  afterwards  discover  a  settlement. 
Then  it  is  contended  that,  although  the  county  has  no  appeal,  as  a  pa- 
rish has,  under  sect.  62,  an  appeal  lies  under  sect.  80.  That,  however, 
is  against  ('any  order  or  determination  of  any  justices  under  this  Act, 
other  than  orders  adjudicating  as  to  the  settlement  of  any  lunatic  pau- 
per, and  providing  for  his  maintenance."  But  the  orders  in  this  case, 
which,  in  law,  constitute  one  instrument,  according  to  Regina  v.  Tyr- 
whitt,  12  Q.  B.  292  (E.  C.  L.  R.  vol.  64),  do  adjudicate  <'as  to"  the 
settlement,  by  deciding  that  it  cannot  be  ascertained ;  and  not  only  as 
to,  but  upon,  the  maintenance.     An  appeal  would  not  lie  merely  against 


•^808] 


an  order  adjudging  the  *settlement.(a)     [Erle,  J. — The  appeal 
against  the  order  of  maintenance  disposes  of  the  order  on  settle- 

appelUnt  oanoot  now  dispute  or  object  to  these  orders  or  either  of  them,  he  h»Ting  h»d  notice 
of  the  intention  to  make  the  same,  having  been  present  at  the  time  the  orders  respecttTelj  were 
made,  and  he  not  having  shown  sufficient  cause  against  the  making  of  the  same  orders,  in  th# 
Judgment  of  the  same  jnltices  by  whom  the  same  orders  were  made." 
(«i)  Begina  v,  St  Pancras,  12  Q.  B.  298  (E.  C.  L.  R.  Tol.  M). 
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ment  incidentally.  There  is  no  appeal  against  this  till  the  order  of 
maintenance  is  made.  Then  one  appeal  lies  against  the  joint  order.] 
Sect.  80  is  to  be  coupled  with  sect.  79,  and  is  evidently  limited  to  cases 
within  that  clause.  It  gives  four  calendar  months  for  the  appeal,  a 
regulation  quite  anomalous  in  the  case  of  appeals  against  orders  upon 
settlement  and  maintenance,  and  different  from  that  of  sect.  62,'  under 
which  parishes  and  unions  have  their  appeal.  And  it  requires  the  party 
giving  notice  of  appeal  forthwith  to  enter  into  recognisance  to  try,  and 
abide  the  order  of  the  Court ;  a  condition  not  likely  to  be  imposed 
upon  the  treasurer  of  a  county. 

Peaeoeky  contr^. — If  these  be  not,  strictly,  orders  "  adjudicating  as 

to  the  settlement"  of  the  lunatic,  «  and  providing  for  his  maintenance," 

an  appeal  lies,  under  sect.  80.     And  it  is  important  that  there  should  ' 

be  such  an  appeal :  otherwise  the  mere  service  of  a  notice  upon  the 

Clerk  of  the  peace  might  be  sufficient  in  any  case  to  throw  all  the 

expenses  of  a  lunatic  upon  the  county.     The  parish,  in  such  a  case,  is 

not  likely  to   take   much  interest   in  investigating  the   settlement. 

[CoLBRiOGE,  J. — The  burden  lies  upon  the  parish,  under  sect.  59,  of 

satisfying  the  justices  that  « it  cannot  be  ascertained  in  what  parish" 

the  «<  lunatic  is  settled."     That  requisite  would  not  be  fulfilled  by  the 

mere  circumstance  that  nothing  was  stated  to  them  upon  the  subjcot.  ] 

At  any  rate  the  county  ought  to  have  an  appeal.    [Lord  Campbell, 

C.  J. — Against  what  ?]     Against  an  adjudication  that  the  settlement 

cannot  be  ascertained.     [Lord  Campbell,  C.  J. — That  is  merely  in 

vacuo.     Erle,  J. — The  case  supposed  by  *sect.  59  is  probably  r<,qnq 

that  of  a  wandering  lunatic.     Why  should  any  considerable  bur-  *- 

den  of  proof  be  thrown  in  the  first  instance  upon  the  parish  from  which 

he  is  sent  to  the  asylum  ?     Lord  Campbell,  C.  J. — The  order  depends 

only  upon  his  being  sent  from  the  parish,  and  upon  the  fact  that  his 

settlement   cannot   be   ascertained.]     The   Legislature    cannot   have 

intended  that  two  justices  should  determine,  without  appeal,  as  between 

the  county  and  a  parish,  that  a  pauper  was  not  settled  in  the  parish. 

[Erle,  J. — ^The  justices  are  empowered  to  adjourn  the  inquiry  if  they 

see  a  reasonable  cause  for  doing  so.     Coleridge,  J. — Their  order,  after 

all,  is  only  in  the  nature  of  an  interim  order.]    {Peaeoek  then  admitted 

that  he  coald  not  carry  the  argument  further.) 

Lord  Campbell,  C.  J. — ^For  the  reasons  which  have  been  given,  the 
order  mast  be  confirmed. 
Patteson,  Colbbidqe,  and  Erle,  Js.,  concurred. 

Judgment  for  the  respondents. 

B 
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The  QUEEN  v.  The  GREAT  WESTERN  RAILWAT  COMPANY. 

June  7. 

(The  GREAT  WESTERN  RAILWAT  OOMPANT  v.  TILEHURST.) 

Reported  16  Q.  B.  879  (E.  C.  L.  R.  vol.  69). 
See  15  Q.  B.  1085  (E.  0.  L.  R.  vol.  69). 


.-,.T  *FRANCIS  ALCOCKE  MASSET  v.  WILLIAM  GOODALL 
^^^^  June  10. 

ABsnmprit  Connt :  thsi  defendant  bad  become  tenant  to  plaintiff  on  eertain  tennc  and  stipo* 
lationay  and  among  otben,  tbattbe  rent  tbould  be  payable  balf-yearly,  tbat  defendant  "sboald 
net  sell  any  straw,  4o.,  or  manure,  grown  or  produced  upon  the  said  farm,  witbont  the  writtea 
lioense"  of  the  plaintiff,  under  oertain  penalties,  and  ''that  the  penaltiee  should  be  con- 
sidered as  additional  rent,  and  should  be  recoverable  by  distress  or  otherwise  as  rent:^  Aver- 
ments, that  **  in  consideration  thereof"  defendant  promised  plaintiff  to  pay  all  such  penalties 
as  he  might  be  liable  to  pay  plaintiff  aecording  to  the  said  stipulations ;"  and  that  defendant, 
without  license,  sold  straw  grown  on  the  premises  during  his  tenancy.  Breach :  non-payment 
of  penalties  in  respect  thereof.  Plea :  that  the  straw  was  sold  after  determination  of  the 
tenancy.     Demurrer. 

Held  by  Lord  Campbell,  C.  J.,  and  Patteson,  J.,  that  the  promise  to  obsenre  the  terms  one  of 
which  was  payment  of  penalties,  was  supported  by  the  bygone  oonsideration  of  having 
become  tenant  on  those  terms,  and  tbat  the  stipulation  must  be  construed  to  be  not  at  any 
time  to  sell  straw  grown  during  th«  tenancy :  Brie,  J.,  dissentiente,  and  holding  that  the 
stipulation  should  be  ooostrued  to  be,  not  during  the  tenanoy  to  sell  straw,  4e.,  grown  during 
the  tenancy. 

Assumpsit.— For  that,  whereas,  to  wit,  on,  &c.,  «<  defendant  had 
become  and  was  tenant  from  year  to  year  to  plaintiff  of  a  certain  farm," 
&c.,  <«  situate,*'  &c.,  <(at  the  yearly  rent  of  2602.,  and  on  the  following 
(among  other)  stipulations  and  conditions,  viz.  that  the  said  rent  should 
be  payable  half-yearly  on  the  25th  day  of  March  and  the  28th  day  of 
September  in  each  year ;  that  the  defendant  should  not  sell  any  hay, 
straw,  or  fodder,  turnips,  or  mangelwurzel,  or  manare,  grown'  or  pro- 
duced upon  the  said  farm,  without  the  written  license  of  the  landlord, 
under  the  following  penalties,  that  is  to  say,  for  all  hay  so  sold  a 
penalty  after  the  rate  of  11.  per  load,  for  all  straw  so  sold  a  penalty 
after  the  rate  of  52.  per  load,"  &c.  (fixing  other  penalties  for  all  turnips 
or  mangerwurzel  and  all  manure  so  sold) :  <«  and  that  the  said  penalties 
so  made  payable  as  aforesaid  should  be  considered  as  additional  rent, 
and  should  be  recoverable  by  distress  or  otherwise  as  rent :  and,  in 
♦^111  <^o^Bi^^i^A^i<»^  thereof,  he  the  defendant  then  promised  the  *plain- 
-'  tiff  that  he  the  defendant  would  pay  the  plaintiff  all  such  penalties 
as  he  the  defendant  might  be  liable  to  pay  the  plaintiff  according  to 
the  said  stipulations  and  conditions  for  and  in  respect  of  any  hay, 
straw,"  &c.,  «( which  should  be  grown  or  produced  upon  the  said  fiurD 
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and  sold  by  the  defendant  without  the  written  license  of  the  plaintiff:" 
Averment :  that  defendant  continued  tenant  to  plaintiff  upon  the  said 
fltipolations  and  conditions  until  the  said  tenancy  determined;  and  that 
defendant  did,  to  wit,  on,  ftc,  without  the  written  license  of  plaintiff, 
sell  to  a  certain  person,  to  wit,  &c.,  ten  loads  of  straw  grown  on  the 
said  farm  during  the  said  tenancy:  whereby  defendant  according  to  his 
promise  is  liable  to  pay  plaintiff  51,  for  each  of  the  said  loads  of  straw 
80  sold  by  defendant  as  aforesaid,  amounting  in  the  whole  to  502. 
Breach,  non-payment. 

Plea.  That  the  said  straw  so  in  the  declaration  alleged  to  have  been 
sold  was  sold  by  defendant  after  the  determination  of  the  said  tenancy 
in  the  declaration  mentioned,  to  wit,  on,  &o. ;  and  not  otherwise.  Veri- 
fication. 

Demurrer,  assigning  as  causes :  That  the  plea  raises  an  immaterial 
issue,  and  neither  traverses  nor  confesses  and  avoids  the  breach  of  con- 
tract alleged :  that  it  is  immaterial  whether  the  straw  alleged  to  have 
been  sold  by  defendant  was  sold  by  him  before  or  after  the  determina- 
tion of  the  tenancy,  provided  that  it  was  straw  grown  on  the  said  farm 
daring  the  tenancy,  &c. 
The  Court  called  upon 

Cowling^  in  support  of  the  plea. — The  stipulation  is  in  effect,  that 
the  tenant  shall  not  sell  the  straw,  &c.,  during  the  tenancy ;  that  is 
shown  by  the  agreement  '''that  the  penalties  shall  be  recoverable  y^^^  ^ 
as  rent;  which  could  not  be  if  they  were  incurred  after  the  '- 
tenancy  expired.  And  this  is  a  reasonable  construction ;  for  there  is 
nothing  in  the  agreement  rendering  it  imperative  on  the  tenant  to  con- 
sume the  farm  produce  on  the  farm.  He  may  carry  it  away  and  con- 
sume it  on  his  new  farm  if  he  has  one ;  but,  if  he  has  no  farm,  he  must, 
according  to  the  construction  put  on  the  agreement  by  the  plaintiff, 
suffer  it  to  rot,  or  make  a^ present  of  it  to  the  landlord;  for  he  has  no 
power  to  consume  it  on  the  farm  which  is  no  longer  his,  and  there  is 
nothing  to  enable  him  to  compel  the  landlord  to  pay  for  any  farm  pro- 
duce left  on  the  farm.  [Lord  Gahpbbll,  G.  J. — How  do  we  know 
that  ?  The  declaration  professes  to  set  out  some  only  of  the  stipula- 
tions. There  may  be  a  stipulation  that  the  landlord  shall  buy  at  a 
valuation  what  fara^  produce  is  left.]  If  there  were  such  a  stipulation, 
it  would  afford  an  argument  in  favour  of  the  plaintiff's  construction ;  • 
and,  as  he  has  not  set  it  out  in  the  declaration,  it  must  be  taken,  as 
against  him,  that  there  is  no  such  stipulation.  Further :  the  considera- 
tion is  a  bygone  one,  and  can  support  only  the  promise  implied  by  law. 
The  law  will  not  imply  from  a  tenancy  a  promiae  as  to  the  conduct  of 
the  tenant  after  the  tenancy  is  determined. 

C.  J.  Bojflejf^  for  the  plaintiff^  was  then  called  on. — The  parties  have 
agreed  on  the  terms  on  which  the  defendant  was  to  be  tenant.  They 
might  if  they  pleased  have  restricted  the  stipulation,  as  to  not  aelling 
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straw,  &o.,  to  the  time  of  the  tenancy ;  bat  they  have  not  thought  fit 
to  do  so.     The  Court  will  not  put  a  sense  on  the  words  different  from 
^Q^o-i  that  which  they  naturally  ""bear,  without  some  strong  reason. 
^  Here  the  reasonable  construction  is  the  natural  one. 

Lord  Gahpbbll,  C.  J. — I  am  of  opinion  that  the  plaintiff  is  entitled 
to  judgment.  The  declaration  alleges  that  the  defendant  became 
tenant  to  the  plaintiff  t<on  the  following  (among  other)  stipulations 
and  conditions."  So  it  does  not  profess  to  set  out  all  the  stipulations 
and  conditions,  but  only  such  as  are  broken,  and  in  respect  of  which 
the  action  is  brought.  It  then  proceeds  to  state  a  condition  «<  that  the 
defendant  shall  not  sell  any  hay,  straw,"  &c.,  «<  grown  or  produced  upon 
the  said  farm,  without  the  written  license  of  the  landlord."  Here  is 
an  allegation  of  a  positive  and  unqualified  stipulation,  that  the  defend- 
ant should  not  sell  straw  grown  on  the  farm ;  and  it  is  assigned,  as 
a  breach  of  it,  that  he  did  sell  straw  grown  on  the  farm  during  the 
tenancy:  but  it  appears  that  the  sale  was  not  during  the  tenancy. 
The  question  then  is,  Whether  that  breach  be  well  assigned  ?  I  think 
it  is ;  it  comes  within  the  express  words,  and  I  think  within  the  inten- 
tion, of  the  agreement.  If  the  stipulation  were  confined  to  sales  during 
the  continuance  of  the  tenancy,  there  would  be  nothing  to  prevent  the 
tenant,  during  the  last  year,  from  hoarding  up  all  the  produce  of  the 
farm,  spending  no  part  of  the  manure  on  the  farm,  and,  the  day  after 
the  tenancy  determined,  selling  it  at  all,  leaving  the  farm  ruined  and 
exhausted.  I  do  not  think  that  such  a  construction  would  make  the 
agreement  reasonable  as  between  landlord  and  tenant.  It  is  said  that 
on  the  other  construction  there  is  a  hardship  on  the  tenant,  who  may 
not  be  able  to  use  all  the  farm  produce  while  he  is  tenant,  and  is  pro- 
^Q-fl^-i  hibited  from  selling  it  afterwards:  *but  we  have  not  all  the 
-*  stipulations  set  out ;  and,  for  aught  I  know,  among  those  not 
set  out  may  be  a  stipulation  that  the  landlord  or  the  incoming  tenant 
shall  pay  for  all  that  the  outgoing  tenant  leaves  behind.  Such  a  pro- 
vision would  obviate  this  supposed  hardship.  But,  at  all  events,  this 
breach  comes  within  the  express  words  of  the  agceement,  and,  as  I  think, 
within  its  spirit  also. 

Patteson,  J. — I  am  entirely  of  the  same  opinion.  The  declaration 
alleges  that  the  defendant  had  become  and  was  tenant  from  year  to 
year  to  the  plaintiff  on  the  following  (among  other)  stipulations ;  and 
the  promise  is  laid  in  consideration  of  that.  It  is  not  alleged  that  he 
became  and  was  tenant  at  his  request ;  but  I  take  it  that  it  is  only 
necessary  to  lay  a  request  where  the  consideration  was  wholly  bygone 
and  executed  at  the  time  of  the  promise,  and  that  it  is  not  necessary 
when  it  is  a  continuing  consideration,  as  this  is,  where  the  terms  would 
oontmue  after  the  promise  throughout  the  whole  tenancy.  King  v. 
Sears,  2  G.  M.  &  R.  48  ;t  S.  G.  5  Tyr.  587,  and  other  cases,  I  thiuk, 
establish  that  distinction.     Then  the  declaration  sets  out  some  of  the 
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terms,  and,  among  them,  that  the  defendant  shall  not  sell  straw  grown 
upon  the  farm  without  a  written  license;  nothing  is  said  to  limit  the 
restriction  to  a  sale  during  the  tenancy.     The  stipulation  is  expressed 
▼ithout  restriction,  that  he  shall  not  sell  straw  under  a  penalty ;  and 
in  consideration  of  the  premises  the  promise  is  laid  to  pay  all  penalties 
incurred  according  to  the  stipulations.    Mr.  Qowling  says  that  the  con- 
sideration will  not  support  the  promise.     *Now  I  agree  that  «    p^„ 
past  consideration  will  support  the  promise  implied  by  law,  and,  ^ 
as  a  general  rule,  will  support  no  other  promise.     But  here  the  defend- 
ant become  tenant  to  the  plaintiff  on  certain  terms :  whatever  those 
terms  were,  the  law  wi>uld  imply  a  promise  to  observe  them ;  and  the 
promise  laid  here  is  no  more  than  a  promise  to  observe  one  of  those 
terms ;  that  is,  to  pay  penalties  according  to  those  stipulations.     The 
question  therefore  comes  to  be  whether  it  is  a  breach  of  those  stipula- 
tions, to  sell,  after  the  determination  of  the  tenancy,  produce  raised  on 
the  farm  during  the  tenancy.     If  he  had  sold  it  during  the  tenancy,  it 
would  have  been  a  clear  breach.     That  the  defendant  waited  till  the 
term  had  expired  before  he  sold,  I  think,  makes  no  difference.     Thf 
penalties  are  to  ««be  considered  as  additional  rent*'  and  to  be  «<  recover- 
able by  distress  or  otherwise  as  rent."     That  I  think  only  means  that 
the  parties  agreed  that  the  plaintiff  was  to  have  the  same  remedies  for 
recovering  the  penalty  that  he  would  have  for  his  rent :  and,  though 
one  remedy  to  recover  rent,  namely,  distress,  does  not  apply  after  the 
determination  of  the  tenancy,  others,  such  as  this  very  action  of  as- 
sumpsit, remain.     I  therefore  see  nothing  in  this  stipulation  to  show 
that  the  time  of  sale  was  material ;  and  it  seems  to  me  that  it  was  not. 
Erle,  J. — I  pat  A  different  construction  on  the  terms  set  out  in  this 
declaration.     The  defendant  became  tenant  on  stipulations,  amongst 
others,  that  the  rent  should  be  payable  half-yearly,  and  that  the  de- 
fendant should  not  sell  any  straw,  &o.,  produced  on  the  farm  without 
license,  under  a  penalty.     Some  of  these  stipulations  must  be  confined 
to  the  time  of  the  tenancy.     They  are  entered  *into  in  consi-  r^ito-ta 
deration  that  the  relation  of  landlord  and  tenant  is  created :  ^ 
and  I  think  that  the  implied  qualification  «« whilst  the  relation  of  land- 
lord and  tenant  continues*'  pervades  them  all.    9he  whole  of  the  stipu- 
lations are  not  set  out^  but,  if  there  are  any  affecting  the  construction 
of  those  set  out,  it  is  the  plaintiff's  fault  that  they  are  not  before  us. 
Taking  it  that  we  have  all  that  is  provided  for  on  this  point,  and  that 
the  agreement  is  imperfect,  which  is  what  I  infer  from  the  declaration, 
there  is  nothing  provided  as  to  the  landlord  taking  the  produce  at  the 
end  of  the  term.      The  question  therefore  arises,  whether  on  these 
stipulations  the  tenant  is,  at  the  end  of  the  term,  bound  to  leave  the 
produce  as  manure  for  the  landlord  without  any  remuneration,  or  is 
entitled,  after  the  expiration  of  the  term,  to  use  it  as  his  own.     It 
seems  to  me  that,  on  the  construction  of  these  terms,  he  is  entitled  to 
VOL.  XVII. — 27  b2 
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tise  it  as  his  own.    He  has  done  so ;  and  I  think  the  defendant  entitled 
to  judgment.  Judgment  for  plaintiff.(a) 

(a)  Reported  by  C.  Blackbnrn,  Esq. 


♦817]  *HOLLOWAY  v.  THE  QUEEN.  ,  June  11. 

(Error  from  the  Quarter  Sessions  for  the  COVENTRY  division  of 
WARWICKSHIRE.) 

Indictment  under  stat  4  G.  4,  c.  64  (for  eontolidating  the  laws  na  to  gaols),  ■.  43,  which  enacts  tbtt, 
if  any  person  ihall,  **  by  any  means  whatever/'  aid  any  prisoner  to  escape,  or  in  attempttog  tA 
escape,  from  any  prison,  he  shall  be  guilty  of  felony,  and,  on  conviction,  be  transported  fcr 
any  term  not  exceeding  fourteen  yean.  The  first  count  alleged  that  the  gaol  aAer-mentioned, 
situate  at,  Ac,  in  the  city  of  Coventry,  was  a  gaol  to  which,  at  the  time  of  the  committiD;  of 
the  after. mentioned  offence,  stat  4  G.  4,  o.  64,  extended.  -That  T.  was  a  prisoner  in  the  laid 
gaol ;  and  that  defendant  feloniously  did  aid  and  assist  T.,  then  and  there  being  such  prieoBer, 
in  attempting  to  escape  from  the  said  gaol,  against  the  form  of  the  statutes. 

Held  by  Lord  Campbell,  C.  J.,  and  Patteson,  J.  (on  writ  of  error,  after  conviction  and  jadgmest 
of  fourteen  years'  transportation),  a  good  count,  under  this  statute,  though  it  did  not  ipccify 
any  means  by  which  defendant  aided  T.  in  attempting  to  escape.  And  though  it  did  not 
allege  in  direct  terms  that  T.  attempted  to  escape. 

The  second  count  stated  that,  at  the  time  of  the  committing  of  the  offence,  T.,  being  a  prisoacr 
in  the  said  gaol,  was  meditating  and  endeavouring  to  escape  therefrom,  and,  in  order  thento. 
had  procured  a  key  with  intent  to  effect  his  escape  by  means  thereof,  and  had  made  to  defead- 
ant,  then  and  there  being  a  turnkey  of  the  said  gaol,  certain  overtures  and  promises  to  indaee 
him  to  aid  T.  in  escaping  therefrom,  and  so  and  in  manner  aforesaid,  was  attempting  to 
escape  from  the  said  gaol:  And  that  defendant  then  and  there,  on,  Ac,  and  while  T.  wai  Boeb 
prisoner  in  the  said  gaol,  with  force  and  arms,  at  the  parish,  Ac,  feloniously  did  recetre  the 
said  key,  then  and  there  being  fitted  to  and  capable  of  opening  divers  locks  in  the  said  gaol 
whereby  T.  was  then  and  there  secured  therein,  with  intent  thereby  to  enable  T.  to  eMspi 
from  the  said  gaol :  And  so  the  jurors,  Ac,  say  that  defendant  then  and  there,  on,  Ic^  u 
manner  and  form  in  this  count  mentioned,  feloniously  did  aid  and  assist  T.,  then  and  tbere 
being  such  prisoner,  in  so  attempting  to  escape  from  the  said  gaol  in  thia  count  meotioBcd. 
against  the  form  of  the  statute,  Ac 

There  were  several  other  counts,  not  materially  differing  from  these  respectiTely. 

Held,  on  error  brought  as  above  : 

That  an  attempt  to  escape,  and  the  means,  appeared  (if  it  were  necessary  to  show  them)  witk 
suflBcient  particularity  by  the  introductory  part  of  the  count 

That  an  offence  of  aiding,  within  stat  4  G.  4,  c  64,  sufficiently  appeared. 

That  the  count  was  not  double. 

That  the  count  was  not  bad  for  want  of  a  more  particular  venue  to  the  acts  charged  in  the  iotro- 
dttctory  part  as  an  attempt  by  T.  to  escape. 

That  the  general  averment  of  the  gaol  being  a  gaol  to  which  the  piovifions  of  stat  4  0.  4,  e.  M. 
applied,  was  sufficient,  without  showing  how  it  came  within  them. 

And  that  it  was  not  necessary  to  show  more  particularly  that  C^entry  gaol  was  a  gaol  for  the 
county,  within  stat  6  A  6  Vict  c  110,  s.  3. 

That  the  count  was  not  bad  as  charging  an  accessory  without  including  the  principal,  or  aveiria^ 
that  he  bad  been  convicted ;  the  aiding,  under  stat  4  G.  4,  c  64,  s.  43,  being  a  snbBtantiv* 
offence.  And  that,  at  all  events,  the  objection  would  have  been  too  late,  after  defendant  hid 
taken  his  triat 

That  it  was  not  necessary  to  show  that  the  prosecution  was  commenced  within  a  year  after  th« 
offence,  as  was  required  by  stat  16  G.  2,  c.  81,  s.  4. 

TiMt,  supposing  several  counts  of  the  indiotment  to  aver  substantially  the  same  fiMts,  witheot 
distinguishing  one  narrative  from  another  by  the  term  "afterwards,"  or  any  similar  expresneai 
the  indictment  was  not  bad  for  duplicity,  as  the  Court  would  not  assume  thai  the  same  offeace 
was  repeatedly  charged. 

The  caption  stated  that  the  indictment  was  found  at  the  Sessions  holden  at  Warwick*  ia  •■' 
for  the  county  of  Warwick,  and,  by  adjournment  thence,  at  Coventry,  in  and  for  the  »■• 
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00DDt7,  flpoB  the  oath  of  A.,  B^  ke.,  good  mad  lawful  men  of  the  ooonty,  then  and  there  ewon* 
to  inquire  for  the  body  of  the  coanty.  Held  a  suiBcient  caption  under  the  Aot  6  A-  6  Vict 
e.  110,  annexing  the  county  of  the  city  of  Coventry  to  Warwickshire. 
H«Id  ftlM  that,  if  any  one  eount  of  the  indietment  waa  good,  the  Court  might,  under  ttal  11  A 
12  Viek  ^  78,  §.  6,  pronounoe  Judgment^  or  direet  the  Seeiiont  to  proaounoe  it»  on  the  good 
eount. 

Thb  plaintiff  in  error  in  this  case  was  convicted  at  the  above-men- 
tioned Quarter  Sessions,  under  stat.  4  G.  4,  c.  64,  s.  43.(a)  The  caption 
of  the  indictment  was  as  follows : 

♦"Warwickshire,  to  wit.     Be  it  remembered  that,  at  the  Ge-  |-,oio 
neral  Quarter  Sessions  of  the  peace  of  oar  Lady  the  Queen,  ^ 
bolden  at  Warwick  inland  for  the  said  county,  on,"  &c.  (30th  December, 
1850),  «  and  from  thence  continued  by  adjournment  and  holden  at  the 
City  of  Coventry  in  and  for  the  said  county  of  Warwick,  on,"  &c. 
(January  Ist,  1851),  «  before  William  Dickins,  Esquire,"  «<  and  others," 
tc.y  <<  keepers  of  the  peace,"  &c.,  (<and  also  justices  of  the  said  Queen 
appointed  to  hear  and  determine  divers  felonies,  trespasses,"  &c.,  («done 
and  committed  in  the  said  coanty,  and  of  the  quorum  *and  so  r^toiq 
forth,  upon  the  oath  of  Samuel  Gibbon,"  &c.,  «« good  and  law-  '- 
fa]  men  of  the  county  aforesaid,  then  and  there  sworn  and  charged  to 
inquire  for  our  said  Lady  the  Queen  and  the  body  of  the  said  county, 
it  18  presented  in  manner,"  &c. 
.  The  first  count  was  as  follows. 

Warwickshire,    ^      The  jurors  for  our  Lady  the  Queen  upon  their 
Coventry  division,  V  oath  present :  That  the  gaol  hereinafter  in  the  first 
to  wit.  J  three  counts  of  this  indictment  mentioned,  to  wit, 

the  gaol  of  our  Lady  the  Queen  at  Coventry,  in  and  for  the  Coventry 
division  of  the  county  of  Warwick,  being  situate  at  the  parish  of  the 
Holy  Trinity  in  the  City  of  Coventry,  in  the  said  Coventry  division  of 
the  county  of  Warwick,  is  a  gaol  to  which  the  provisions  of  a  certain 
Act  of  Parliament  made  and  passed,  ke.  (4  G.  4,  c.  64),  «  for  consoli- 
dating and  amending  the  laws  relating  to  the  building,  repairing,  and 
regulating  of  certain  gaols,"  did  at.  the  time  of  the  commission  of  the 
offence  hereinafter  in  the  first  three  counts  of  this  indictment  mention- 
ed, and  still  do,  extend.  And  the  jurors,  &c.,  further  present  that  here- 
tofore, viz.,  OB  the  18th  day  of  December,  a.  d.  1850,  Robin  Thomp- 
son was  a  prisoner  in  the  said  gaol,  and  that  one  Henry  Holloway,  late 
of  the  parish  of  the  Holy  Trinity,  in  the  City  of  Coventry,  in  the  said 

(<r)  Stet  4  G.  4,  e.  64,  ■.  48,  euMti :  "That  if  may  penon  shall  eonrey  or  eanie  to  he  oonveyed 
iato  uj  prison  to  whieh  this  Aot  shall  extend,  any  mask,  viior,  or  other  disguise,  or  any  instm- 
nent  or  anns  proper  to  fiioiUtate  the  escape  of  «ny  prisoners,  and  the  same  shall  deliver  or  oanse 
to  be  delirered  to  any  prisoner  in  such  prison,  or  to  any  other  person  there,  for  the  use  of  any 
saeh  prisoner,  withoat  the  oonsent  or  privity  of  the  keeper  of  sneh  prison,  every  saoh  person 
ihall  be  deemed  to  have  delivered  such  viior  or  disguise,  instniment  or  arms,  with  intent  to  aid  and 
Msist  each  prisoner  to  esoape  or  attempt  to  eseape ;  and  if  any  person  shall,  by  any  means  whaU 
ev«r,  ud  and  assist  any  prisoner  to  eseape  or  in  attempting  to  eseape  from  any  prison,  every 
perMD  §0  offending,  whether  an  eseape  be  aetually  made  or  not,  shall  be  goilty  of  felony,  and 
beiog  eoaviotsd  thereof,  shaU  be  transported  beyond  the  seas  for  any  term  not  ezoeeding  foafw 
teen  years." 
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division  of  the  county  of  Warwick,  labourer,  on  the  day  and  year  last 
aforesaid,  with  force  and  arms,  at  the  parish  aforesaid,  in  the  said  Co- 
ventry division  of  the  said  county  of  Warwick,  feloniously  did  aid  and 
assist  the  said  R.  T.,  then  and  there  being  such  prisoner  as  aforesaid, 
in  attempting  to  escape  from  the  said  gaol,  against  the  form  of  the 
statutes  in  such  case,  &c.,  and  agains.t  the  peace,  &c. 
*^off\       *Second  count.   And  the  jurors,  4c.,  do  further  present :  Tbat 
-*  heretofore,  and  before  and  at  the  time  of  the  committing  of  the 
oiTence  hereinafter  in  this  count  mentioned,  the  said  Robin  Thompaon, 
being  a  prisoner  in  the  said  gaol,  viz.,  the  snid  gaol  of  our  Lady  the  Queen, 
at  Coventry,  in  and  for  the  said  Coventry  division  of  the  county  of  War- 
wick, so  situate  as  aforesaid,  was  meditating,  projecting,  and  endea- 
vouring to  procure  and  effect  his  escape  from  the  said  gaol  other^rise 
than  by  due  course  of  law,  and  in  order  thereto  had  procured  a  certain 
key,  being  the  key  hereinafter  mentioned,  to  be  made  and  constructed 
for  the  use  of  him  the  said  R.  T.,  with  intent  to  effect  the  said  escape 
of  the  said  R.  T.  by  means  of  the  said  key,  and  also  had  made  and 
caused  to  be  made  to  the  said  Henry  Holloway,  then  and  there  being  a 
turnkey  and  having  authority  in  the  said  gaol,  certain  overtures  and 
promises  whereby  to'  induce  and  persuade  the  said  H.  Holloway  to  aid 
and  assist  the  said  R.  T.  to  escape  from  the  said  gaol,  and  so  in  man- 
ner aforesaid  was  endeavouring  and  attempting  to  procure  his  escape, 
and  to  escape,  from  the  said  gaol:  And  the  jurors,  &c.,  further  present 
that  the  said  H.  Holloway,  not  regarding  his  duty  in  that  behalf,  then 
and  there,  viz.,  on  the  day  and  year  aforesaid,  and  whilst  the  said  R.  T. 
was  such  prisoner  in  the  said  gaol  as  aforesaid,  with  force  and  arms,  at 
the  parish  aforesaid,  in  the  said  Coventry  division  of  the  said  county 
of  Warwick,  feloniously  and  designedly  did  procure,  and  receive,  and 
take  into  the  custudy  and  possession  of  the  said  H.  Holloway  the  said 
key,  then  and  there  being  adapted,  and  fitted  to,  and  capable  of  open- 
ing and  unfastening  divers  locks  in  the  said  gaol,  whereby  the  said  B. 
^oQi-i  T.  was  then  and  there  secured  in  the  said  gaol,  with  intent 
■*  *thereby  and  by  means  thereof  to  enable  the  said  R.  T.  to 
escape  from  the  said  gaol  and  go  at  large  whithersoever  he  would :  And 
so  the  jurors  aforesaid  upon  their  oath  aforesaid,  say^hat  the  said  H. 
Holloway  then  and  there,  viz.,  on  the  day  and  year  aforesaid,  with  force 
and  arms,  at  the  parish  aforesaid,  in  the  said  division  of  the  said  county 
of  Warwick,  in  manner  and  form  in  this  count  mentioned,  feloniously 
did  aid  and  assist  the  said  R.  T.,  then  and  there  being  such  prisoner  as 
aforesaid,  in  so  attempting  to  escape  from  the  said  gaol  as  in  this  count 
mentioned,  against  the  form   of  the  statutes,   &c.,  and  .against  the 
peace,  &c. 

The  third  count,  after  an  inducement  in  nearly  the  same  words  afl 
that  in  the  second,  charged  that  defendant,  not  regarding  his  duty  in 
that  behalf,  then  and  there,  to  wit  on  the  day  and  year  aforesaid,  with 
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force  and  arms,  at  the  parish,  &c.,  feloniously  did  aid  and  assist  the 
said  R.  T.,  then  and  there  being  sach  prisoner  as  aforesaid,  in  so  at- 
tempting to  escape  from  the  said  gaol  as  in  this  coant  mentioned,  against 
the  form  of  the  statutes,  &c.,  and  against  the  peace,  &c. 

The  fourth  count  recited  a  committal  of  Thompson  by  a  justice  for 
trial  on  a  charge  of  forgery,  by  warrant  directed  to  the  keeper  of  the 
common  gaol  at  Coventry ;  and  that  Thompson  was  in  custody  in  a 
certain  gaol,  to  wit,  the  said  gaol  in  and  for,  &c.,  situate,  &c.  (as  in  the 
second  count),  on  the  justice's  warrant.  It  then  alleged  that,  after- 
wards and  within  one  year  heretofore,  to  wit,  on  18th  December,  1850, 
and  while  R.  T.  was  a  prisoner  lawfully  committed  to  and  detained  in 
the  said  gaol  by  virtue  of  the  said  warrant  for  the  felony  therein  speci- 
fied, &c.,  defendant,  with  force  and  arms,  &c.,  at,  &c.,  feloniously  was 
aiding  and  assisting  the  said  B.  T.,  then  *and  there  being  such  p^cOQn 
prisoner,  &c.,  and  lawfully  committed,  &c.,  for  the  felony  and  ^ 
caase  aforesaid,  to  attempt  to  make  his  escape  from  and  out  of  the  aaid 
gaol,  against  the  form  of  the  statute,  &c. 

There  were  five  other  counts,  which  it  is  not  considered  necessary 
to  state  more  particularly.  . 

Plea,  Not  Guilty. 

The  record  then  set  forth  the  venire,  directing  that  a  "jury  should 
immediately  come  before  the  said  justices,  &c.,  of  good  and  lawful  men 
of  the  county  aforesaid,  by  whom,  &c.:  impannelling  and  coming  of  such 
jury;  verdict  that  defendant  is  Guilty;  and  judgment  by  the  Court 
<^That  the  said  Henry  Holloway  be  transported  beyond  the  seas  for  the 
term  of  fourteen  years.' 

Error  was  assigned  on  numerous  grounds.  Those  mainly  relied  upon 
fill  appear  sufficiently  by  the  argument.     Joinder  in  error. 

Floods  for  the  plaintiff  in  error. — The  indictment  is  bad.  [Lord 
Campbell,  C.  J. — If  there  is  one  good  count,  it  is  sufficient,  in  my 
opinion,  to  warrant  a  judgment,  under  the  Btatue(a)  passed  since  the 
decision  of  O'Connell  v.  The  Queen,  11  CI.  &  Fin.  156.]  The  plaintiff 
in  error  will  argue  that  point  if  necessary ;  but  there  is  no  good  count. 
The  first  count  does  not  show  the  means  by  which  the  attempt  to  es- 
cape was  aided.  Merely  to  ^follow  the  words  of  the  statute  is  r^tono 
not  enough  in  an  indictment  for  false  pretences :  the  pretences  ^ 
mast  be  set  forth.  The  second  count  professes  to  state  the  means,  but 
is  open  to  objections,  some  of  which  apply  to  the  first  count  also.  It 
does  not  show  that  Thompson  did  in  fact  attempt  to  escape.  The  mere 
procaring  a  key  is  not  such  an  attempt :  if  it  were,  the  first  part  of 
Stat.  4  G.  4,  c.  64,  s.  43,  would  be  superfluous.     Procuring  a  loaded 

{a)  Stat.  11  A  12  Vict  c  78,  8.  6,  enaots :  "That  wbeneTer  anj  writ  of  error  iball  bo  brought 
npoD  toy  judgment  on  any  indictment,  information,  presentment,  or  inquisition,  in  any  criminal 
case,  ftnd  the  Court  of  error  shall  reverse  the  judgment,  it  shall  be  competent  for  such  Court  of 
nror  either  to  pronounce  the  proper  Judgment  or  to  remit  the  record  to  the  Court  below,  in 
order  that  such  Cour^  may  pronounce  the  proper  judgment  upon  inch  indictment,  information, 
prc'':atm«ul,  or  inquisition." 
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pistol  with  intent  to  murder  a  person  is  not  an  attempt  to  murder 
him.  Having  in  possession  a  picklock  key  with  intent  to  commit 
burglary  is  not  an  attempt  to  commit  burglary,  but  is  n)ade  a  substan- 
tive offence  by  the  Vagrant  Act,  5  0.  4,  c.  83,  s.  4.(a)  The  conclud- 
ing words  of  the  count,  ^'and  so  the  jurors,*'  &c.,  <^say  that  the  said 
H.  H."  (« feloniously  did  aid  and  assist,"  &c.,  do  not  remove  the  obje^ 
tion :  they  merely  affirm  that,  by  reason  of  the  facts  before  stated,  it  la 
charged  that  Thompson  attempted,  &o.  The  narrative  of  facts  is  in 
itself  too  vague  and  uncertain.  The  defendant's  taking  the  key  into 
possession  with  intent  to  enable  Thompson  to  escape  is  not  an  aiding. 
If  procuring  the  key  was  attempting  to  escape,  the  defendant  was  not 
aiding  the  attempt,  within  the  meaning  of  the  statute,  but  was  acces- 
sory after  the  fact  to  a  misdemeanour ;  for  the  act  of  Thompson  was  no 
more.  The  <<  meditating"  to  escape,  and  causing  the  key  to  be  made, 
were  things  done  before  the  defendant  interfered.  If  receiving  tke 
key  from  Thompson  was  in  itself  an  offence  by  HoUoway  against  the 
statute,  the  count  is  double.  The  aiding  ought  to  have  reference  to 
♦^911  ^^™®  ^specific  attempt  at  escape :  this  count  does  not  show  that 

^  the  defendant  even  knew  of  any  escape  contemplated  by  Thomp- 
son. [Lord  Campbell,  C.  J. — It  says  that  defendant  received  the  key 
from  him  ('with  intent  thereby  and  by  means  thereof  to  enable  the 
said  R.  Thompson  to  escape."]  The  whole  indictment  is  bad  on  the 
ground  of  duplicity ;  for  several  of  the  counts,  upon  the  face  of  them, 
evidently  charge  the  same  offence.  [Coleridgb,  J. — Supposing  that 
one  were  an  exact  transcript  of  another,  is  there  sufficient  authority  for 
aaying  that  the  indictment  would  be  bad?  Lord  Campbell,  C.  J. — If 
the  counts  were  good  in  themselves.]  According  to  the  judgment  of 
the  Court  of  Queen's  Bench  in  Campbell  v.  The  Queen,  11  Q.  B.  799, 
811  (E.  C.  L.  R.  vol.  68),  it  is  a  fatal  defect.  [Patteson,  J.— The  Court 
of  Exchequer  Chamber,  in  the  same  case,  guarded  against  adopting  the 
same  doctrine.(i)  And  why  must  we  assume  that  a  man  did  not  assist 
another  to  escape  on  as  many  different  occasions  as  there  are  coants 
in  the  indictment?]  The  affirmative  is  not  to  be  presumed.  And,  if 
this  were  intended,  the  words  <<  afterwards,  to  wit,"  or  some  equivalent 
expression,  should  be  used.  [Lord  Campbell,  C.  J. — In  Campbell  r. 
The  Queen,  it  was  not  necessary  to  determine  this  point  in  the  Qaeen's 
Bench  or  in  the  Exchequer  Chamber.]  Again,  the  counta  are  defec- 
tive because  no  venue  is  given  to  the  attempts  on  Thompson's  part, 
which  the  defendant  is  charged  with  having  aided.  This  was  the  ob- 
jection taken  to  the  fourth  count  of  the  indictment  in  Regina  v,  F. 
O'Conner,  5  Q.  B.  16  (E.  C.  L.  R.  vol.  48).  [Lord  Campb.ell,  C.  J.-^ 
^„2c-i  The  local  situation  of  the  gaol  appears ;  how  *could  Thompson. 

■*  being  there,  attempt  to  escape  anywhere  else?  In  Tilley's 
Case,  2  Leach,  C.  C.  662,  it  was  held  not  necessary  to  state  at  all,  by 

(a)  See  m  to  attempts  generallji  1  Ru8«.  on  Cr.  46,  et  seq.  3d  ed. 
(6)  Campbell  v.  The  Queen,  11  Q.  B.  838  (E.  C.  L.  B.  ToUtlS). 
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direct  averment,  that  the  prisoner  attempted  to  escape  :  the  allegation 
that  the  defendants  assisted  him  to  do  so  was  deemed  sufficient.]     At 
least,  where  the  indictment  professes  to  show  how  the  party  attempted, 
a  venue  should  be  given.     Aiding  does  not  necessarily  imply  being 
present;  McDaniel's  Case,  Fost.  G.  L.  121.    Further,  it  is  not  shown 
that  the  gaol  in  question  is  a  gaol  within  stat.  4  6.  4,  c.  64,  except  by 
averring  that  it  is  so,  which  is  a  conclusion  of  law.     Nor  is  it  shown  to 
be  the  gaol  mentioned  in  stat.  5  ft  6  Vict.  c.  110,  s.  2,  which  makes 
Co?entry  gaol  a  gaol  for  the  county.     Again,  the  caption  is  framed  as 
in  the  case  of  an  ordinary  adjourned  session.     But  the  adjournment  to 
Warwick  is  under  a  special  statutory  power,  and  under  specific  direc- 
tions :(a)  and  it  ought  to  appear  expressly  ♦that  these  were  acted  r^oo/j 
upon.    [Lord  Gampbbll,  G.  J. — That  the  sessions  were  holden  '- 
at  Coventry  as  soon  as  they  conveniently  could  be  after  the  sessions 
at  Warwick  were  concluded?]     And  that  the  grand  jury  were  sum- 
moned from  the  Coventry  division.     [Coleridgb,  J. — Is  not  there  a 
grand  jury  for  each  at  the  county  sessions  ?     There  are  always  two  at 
the  assizes.     Lord  Gampbbll,  G.  J. — We  charge  two  grand  juries  here 
in  term.]     It  should,  appear  by  the  caption,  according  to  the  fact,  that 
the  grand  jury  were  properly  summoned.     Here  they  are  stated  to 
have  been  sworn,  ftc,  for  *'  the  body  of  the  said  county."     [Golbridob, 
J.— Both  are  so.]     Again,  the  defendant  here   is   indicted  under  a 
statute  which  expressly  makes  him  an  accessory;  and  the  indictment 
10  charges  him.     There  is  no  authority,  under  this  statute,  to  try  the 
accessory  as  such,  before  the  principal.     [Lord  Gampbbll,  G.  J. — The 
statute  makes  the  aiding  party  a  principal  felon.      Colbripoe,  J. — Gan 
a  defendant  take  this  objection  after  he  has  pleaded  ?     An  accessory 
might  always  be  tried  without  the  principal,  if  he  consented  to  it ; 
though  the  jury  must  be  told,  in  such  a  case,  that  they  cannot  convict 

(a)  SUt  5  A  6  Viet  o.  110,  "to  annex  the  ooanty  of  the  City  of  Coventry  to  Vfarwicksbire," 
lie,  enacts : 

Sect  7.  That,  after  9th  Korember,  1842,  "  the  justioei  of  the  county  of  Warwiek  shall  hold  a 
qoarteriy  session  of  the  peaoe  at  Coventry,  by  adjournment  from  Warwick,  for  the  city  of  Coven- 
try, and  such  other  part  of  the  county  of  Warwick  as  the  justices  from  Warwickshire  from  time 
to  time  in  general  or  quarter  session  assembled  shall  order;  and  as  soon  as  the  said  sessions  can 
be  conveniently  holden  after  the  business  of  the  sessions  at  Warwick  shall  have  been  concluded, 
and  after  the  said  ninth  day  of  November,  no  separate  Court  of  fiessions  of  the  peace  shall  be 
holden  for  the  City  of  Coventry/' 

Sect  9.  "  That  the  Judges  of  assise  and  nisi  prius,  and  others  named  in  Her  Majesty's  commis- 
sions of  oyer  and  terminer  and  gaol  delivery,  shall  hold  their  sittings  at  nisi  prius,  oyer  and 
terminer,  and  gaol  delivery,  within  the  said  city  of  Coventry,  for  the  said  city  and  for  such 
other  parts  of  the  said  county  of  Warwick  as  Her  Majesty,  with  the  advice  of  her  Privy  Council, 
from  time  to  time  shall  order,  and  at  Warwick  for  so  much  of  the  rest  of  the  said  county  as  shall 
*oot  be  incladed  in  any  such  order:  and  that  the  sherifT  of  the  county  of  Warwick  shnll  give 
bis  attendance  upon  the  said  Judges  and  comminsioners,  and  shall  cause  tojbe  summoned  to 
Vfarwick  and  Coventry  such  grand  and  petty  jurors  of  the  county  of  Warwick  as  shall  be 
needed  fi^r  the  ezecatinn  of  the  said  several  commissions ;  and  that  all  proceedings  and  orders 
cecessary  for  the  execution  of  the  said  several  comratjmions  at  Warwick  and  Coventry  respect- 
ively shall  be  of  the  same  force  as  if  the  same  had  been  had  and  taken  under  the  several 
like  eommiasions  heretofore  issued  for  the  county  of  Warwick ;"  4e. 


826  HOLLOWAY  v,  THE  QUEEN.    T.  T.  1851. 

unless  satisfied  that  the  offence  has  been  committed.]  The  first  three 
counts  are  bad  because  thej  do  not  show  that  the  prosecution  was 
commenced  within  one  year  after  the  fact  was  committed,  which  is 
^007-1  required  by  stat.  16  G,  2,  c.  81,  *s.  4.(a)  That  Act  is  not 
^  affected  by  the  repealing  clause,  sect.  1,  of  stat.  4  G.  4,  c.  64, 
except  as  to  «« any  gaol  or  prison  to  which  this  Act  shall  extend ;"  and 
the  record  does  not  properly  show  that  the  gaol  in  question  is  one  of 
those.  [Lord  Campbell,  C.  J. — We  all  think  the  second  count  good, 
but  will  hear  you  if  you  have  any  further  objection  to  that.  Tou  will  con- 
sider whether  it  is  of  any  service  to  you  to  question  the  others.] 
Lastly,  stat.  11  &  12  Vict.  c.  78,  s.  5,  does  not  help  the  prosecutors  in 
this  case.  If  the  Court  reverse  the  judgment,  the  only  judgment  thej 
can  pronounce,  or  direct,  is  that  the  plaintiff  in  error  go  without  day, 
there  being  one  bad  count  in  the  indictment.  The  provision  of  the 
statute  applies  only  where,  upon  the  record,  a  judgment  against  the 
defendant  is  warranted,  but  a  wrong  sentence  has  been  passed ;  as  of 
fourteen  years'  transportation  instead  of  seven.  [Colbridge,  J. — May 
not  this  Court  pronounce  that  the  Court  below  ought  to  have  passed 
sentence  under  the  good  count,  and  arrested  judgment  on  the  others?] 

Mellor^  contrel^  was  stopped  by  the  Court. 

Lord  Campbell,  C.  J. — On  the  construction  of  stat.  11  k  12  Vict. 
c.  78,  s.  5, 1  have  no  doubt  that,  if  there  should  be  one  good  count,  and 
the  rest  bad,  we  should  be  bound  either  to  give  judgment  on  the  good 
count,  or  remit  the  case  to  the  Court  below,  for  them  to  pass  such 
judgment.  It  was  indeed  held  in  Rex  v.  Bourne,  7  A.  &  E.  58  (£.  C. 
L.  R.  vol.  84),  that  the  Court  of  error  could  not  give  judgment  on  a 
^Qrto-i  y^^^i  count,  even  where  there  was  but  one  sentence  *which  could 
^  be  passed.  I,  as  Attorney  General,  conducted  that  case  on  the 
part  of  the  Crown,  and  bowed  to  the  decision  of  the  Court,  though  I 
doubted  its  correctness,  and  my  opinion  was  strengthened  by  the  doubt 
of  my  brother  Patteson,  who  will  always  be  to  me  an  oracle  of  the  law. 
In  that  case,  I  should  have  directed  further  proceedings  in  error,  but 
the  prisoners  had  been  discharged.  It  was  always  my  opinion  that, 
where  the  sentence  was  discretionary,  the  Court  of  error  could  not  well 
pronounce  the  judgment,  and  the  Court  below  should ;  but  that,  if  only 
one  judgment  could  be  given,  the  Court  aboye  might  safely  pass  the 
sentence  which  ought  to  have  been  passed  by  the  Court  below.  Now, 
however,  it  is  expressly  provided  by  the  late  Act,  that,  if  judgment  is 
reversed,  the  Court  of  error  may  either  pronounce  the  proper  judgm^^nt, 
or  remit  the  record  to  the  Court  below,  in  order  that  they  may  do  so. 
And,  where  the  indictment  has  good  and  bad  counts,  so  that  the  Court 
below  oughf  to  have  arrested  judgment  on  some  and  sentenced  on  others, 
but  they  have  sentenced  on  all,  the  Court  of  error  is  no  longer  under 

(a)  **  For  the  farther  punishment  of  penons  who  shall  aid  or  assist  prisoners  to  attempt 
io  escape  out  of  lawful  custody." 
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difficulty,  but  may  itself  arrest  judgment  on  the  bad  counts,  and  sen- 
tence on  the  good.     It  is  suggested  that  this  takes  place  only  where  a 
sentence  which  has  been  pronounced  is  the  wrong  one ;  but  I  think  the 
rale  applies  where  the  judgment  has  been  improper ;  as  where  it  pro- 
ceeds upon  several  counts  and  one  is  defective :  and,  if  we  find  a  good 
count  in  the  present  instance,  I  do  not  see  any  difficulty  in  our  either 
sentencing  upon  it  or  remitting  the  record  for  that  purpose  to  the  Ses- 
sions.   But  I  think  Mr.  Flood  has  not  shown  that  any  of  the  counts  is 
bad.    So  far  as  I  have  gone  through  the  indictment,  every  one  seems 
*to  be  sufficient.     The  first  count,  it  is  said,  does  not  show  the  r^noq 
means  by  which  the  escape  was  aided;  but  this  was  not  neces-  ^ 
sary.    An  indictment  for  obtaining  by  false  pretences  must  set  out  the 
pretences,  that  the  Court  may  see  whether  or  not  the  ofience  charged  is 
brought  within  the  statute.     But,  by  stat.  4  6.  4,  c.  64,  s.  48,  an  offence 
is  committed  if  the  escape  be  aided  «  by  any  means  whatever."     Then, 
in  the  second  count,  the  means  are  set  forth,  and  I  think  with  sufficient 
particularity  and  a  sufficient  venue.  *  It  states  that,  before  the  commit- 
ting of  the  offence  (that  means,  as  I  think,  the  offence  by  the  now  de- 
fendant), Thompson,  being  a  prisoner  in  the  said  gaol,  was  meditating, 
&c.,  to  effect  his  escape  from  the  said  goal,  and,  in  order  thereto,  had 
procured  a  key  to  be  made  for  his  use,  with  intent  to  effect  his  escape 
by  means  of  the  said  key,  and  had  made  overtures  to  the  defendant, 
then  and  there  being  a  turnkey  in  the  said  gaol,  to  induce  him  to  aid 
the  escape,  and  so,  in  manner  aforesaid,  was  endeavouring  to  escape. 
Thus  it  appears  that,  when  the  offence  was  committed,  Thompson  was, 
then  and  there,  within  the  prison,  endeavouring  to  escape.     Then  it  is 
stated  that  the  defendant,  then  and  there,  and  while  Thompson  was 
such  prisoner,  feloniously  did  procure  and  receive  the  said  key,  then 
and  there  being  capable  of  opening  divers  locks  in  the  said  gaol,  not 
innocently,  but  ««with  intent  thereby  and  by  means  thereof  to  enable 
the  said  Robin  Thompson  to  escape  from  the  said  gaol."     That  shows 
distinctly  what  it  is  that  the  defendant  has  to  answer,  and  that  it  is  the 
aiding  in  an  escape.     It  is  true  that  the  subsequent  words,  «<  and  so 
the  jurors,"  &c.,  state  only  an  inference  of  law;  but  it  is  an  inference 
fairly  and  necessarily  to  be  drawn  from  the  premises  stated.     It  r^ton/v 
*seems  to  me,  therefore,  .that  this  count  is  good.    As  to  the  want  ^ 
of  venue  to  the  acts  of  Thompson,  it  must  be  remembered  that  this  is 
not  an  indictment  against  an  accessory  at  common  law,  but  is  under  an 
enactment  which  makes  the  assisting  a  substantive  felony.     And  this 
answers  the  objection  of  the  principal  not  being  tried  with  or  before  the 
party  aiding ;  besides  which,  the  objection  comes  too  lace,  as  my  brother 
Coleridge  has  pointed  out.     As  to  the  caption :  the  case  is  merely  that 
the  sessions  for  the  county  are  held  in  different  parts  of  it,  and  a  grand 
and  petty  jury  come  from  each,  to  try  for  the  body  of  the  county.     The 
judgment  must  be  affirmed. 
VOL.  XVII.— 28  T 
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Patteson,  J. — As  to  the  caption,  the  effect  of  stat.  5  &;  6  Vict.  o. 
110,  sects.  7  and  9,  is,  snbstantially,  that  the  assizes  are  held  at  Co- 
yentrj  for  a  portion  of  the  county :  bat  they  are  not  the  less  sessions 
and  assizes  for  the  whole  county,  holden  by  adjonrnnient  from  War- 
wick. I  cannot  see  any  possible  objection  to  the  first  count.  As  to 
the  case  put,  of  an  indictment  for  obtaining  by  false  pretences :  where 
the  offence  consists  in  doing  an  act  by  means  which  are  of  a  particular 
character,  the  Court  ought  to  see  by  the  indictment  that  they  are  of 
that  character ;  but,  if  it  be  made  penal  to  do  the  act  by  any  means, 
what  is  the  use  of  setting  them  out  ?  I  think  the  other  counts  are  good 
also,  for  the  reasons  which  have  been  already  given.  The  averment 
that  Thompson,  at  the  time  of  the  committing,  &c.,  being  a  prisoner  in 
the  said  gaol,  did  certain  acts,  is,  I  think,  quite  sufficient  in  this  case. 
But  the  main  question  was,  whether  any  one  of  the  counts  was  good 

♦8811  "^^®^  ^^^  ^^^  *  ^'  *'  ^'  ^^'  Whether  stat.  16  G.  2,  c.  31,  be 
^  ♦repealed  or  not  is,  for  the  purpose  of  the  present  charge,  im- 
material. Stat.  4  0.  4,  c.  64,  s.  43,  is  a  substantive  enactment ;  and 
this  case  is  within  it.  And,  supposing  nine  different  offences  to  be 
charged  in  this  indictment,  the  punishment  for  every  such  offence  is 
fourteen  years*  transportation,  and  that  would  be  the  judgment  on 
every  count. 

C0.LERIDGB,  J. — I  think  the  second  count  is  good.  The  procuring  a 
key,  the  overtures  to  the  turnkey,  and  the  other  acts  there  alleged  as 
inducement,  were  all  conducive  to  the  end  of  making  an  escape,  dand 
attempts  towards  that  end :  there  nas  a  design  to  escape,  evidenced  by 
overt  acts.  And  then  it  is  averred  that  th^  defendant  received  the  key 
from  Thompson,  with  intent,  by  means  thereof,  to  enable  him  to  escape. 
That,  after  the  overtures  recited,  is  a  clear  act  of  assisting  the  prisoner 
in  an  attempt  to  escape. 
Eblb,  J.,  concurred. 

Judgment  as  follows :  « That  the  judgment  given  against  the 
said  Henry  Holloway  is  good  and  sufficient  in  law.  It  is  there- 
upon ordered  that  the  said  judgment  be  affirmed." 
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♦The  QUEEN  v.  BASSET  and  HOLLAND.    June  11.  [*382 

Tb$  ADcieDt  parish  of  SL  OUei  in  the  Field*  was  divided  (under  Acts  of  Anne  and  Q.  1  and  G. 
2  for  the  bailding,  Ac,  of  new  oburches)  into  two  parishes,  8t  Oilea  in  the  Field  and  St 
Qeorge  Bloomsbary,  which  were  made  separate  and  dintinct  for  all  purposes  except  as  to 
church,  highway,  and  poor  rates,  and  separate  Testrymen  were  appointed  for  the  new  parish. 
By  itoU  II  O.  4  A  1  W.  4,  e.  x.,  For  regulating  the  affairs  of  the  joint  parishes  of  SL  Giles 
and  St  Ooorge,  and  of  the  sepsrate  psrishes  of  St  Giles  and  St  George,  the  vestry  of  eaeh 
parish  was  to  be  eomposed  of  forty-two  persons  (besides  the  rector  and  churchwardens), 
elet'ted  by  the  restrymen  duly  qualified;  each  restry  was  to*  appoint  its  own  church wardeoa 
and  auditors  and  make  its  own  church  rates,  and  to  manage  some  other  aifairs  of  the  separate 
parish ;  and  the  vestrymen  of  the  two  parishes  were  to  be  tbe  joint  vestry  of  the  parishes,  and 
to  appoint  overseers  and  directors  and  other  officers  to  manage  the  relief  of  the  poor  of  the 
ioinc  pariah,  to  make  its  poor  rates,  and  to  ezereise  other  powers  relative  to  tbe  poor  and  con- 
cerning tbe  parishes  jointly.  Questions  before  the  joint  vestry  were  to  be  decided  by  % 
majority  of  the  vestrymen  present 
Held  that  the  parishioners  of  one  of  the  parishes  could  not  separately  adopt  the  provisions  of 
Sir  J.  Hobbouse's  Act,  1  A  2  W.  3,  o.  60,  for  tbe  election  of  their  own  vestry.  ^ 

Indictment,  found  at  the  Central  Criminal  Court,  and  removed  into 
this  Court  by  certiorari. 

The  first  count  stated :  That,  after  the  passing  and  coming  into  ope- 
ration of  a  certain  Act  of  parliament  made,  &c.  (1  &  2  W.  4,  c.  60,(a) 
(«For  the  better  regulation  of  vestries,  and  for  the  appointment  of 
auditors  of  accounts,  in  certain  parishes  of  England  and  Wales'"),  cer- 
tain of  the  rate-payers  of  a  certain  parish  in  Engltfnd,  that  is  to  say  of 
the  parish  of  St.  Giles  in  the  Fields  in  the  county  of  Middlesex,  and 
within  the  jurisdiction  of  the  Central  Criminal  Court,(i)  desired  that 
the^aid  parish  should  come  *under  the  operation  of  the  said  Act :  r^tnoo 
And  that  a  certain  number  of  the  ftte-payers  of  the  said  parish,  *- 
amounting  at  least  to  fifty  parishioners  of  the  said  parish,  that  is  to 
say,  to  146  parishioners  of  the  said  parish,  whose  names  are  to  the  said 
requisition  hereinafter  in  this  count  set  forth  affixed,  did,  on  a  certain 
day  between  the  1st  day  of  December,  a.  d.  1849,  and  1st  March,  a.  d. 
1850,  viz.  on  the  28th  day  of  February,  A.  D.  1850,  iti  pursuance  and 
in  conformity  with  the  provisions  of  the  said  Act,  deliver  a  requisition, 
by  them  signed  and  describing  their  places  of  residence,  to  two  of  the 
churchwardens  of  the  said  parish  then  serving  for  the  said  parish,  to 
wit,  to  James  Basset,  late  of  the  parish  aforesaid  in  the  county  afore» 
said,  labourer,  and  Henry  Charles  Holland,  late  of  the  parish  aforesaid 
in  the  county  aforesaid,  labourer,  then  being,  and  as,  the  churchwardens 
serving  for  the  said  parish,  requiring  of  them  as  such  churchwardens 
to  ascertain,  according  to  the  manner  in  the  said  statute,  mentioned, 
whether  or  not  a  majority  of  the  rate-payers  of  the  said  parish  did  wish 
and  require  that  the  said  Act  and  the  provisions  thereof  should  be 
adopted  therein ;  which  said  requisition  was  and  is  in  the  words  and 
figures  following,  viz.     «(To  the  churchwardens  of  the  parish  of  St. 

(a)  Sir  Jf  Hobbon^p's  Aet 

(6>  Thia  averment  was  made  where  neoessary  in  subieqaent  parti  of  the  record,  but  will  not 
be  repeated  in  this  abstraot 
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Giles  in  the  Fields  in  the  county  of  Middlesex :.  We  whose  names  are 
hereunto  subscribed,  being  rate-payers  resident  in  the  said  parish  and 
respectively  rated  or  assessed  to  the  relief  of  the  poor  thereof,  do 
hereby  require  you  the  said  churchwardens  to  ascertain  and  determine 
the  adoption  or  non-adoption  of  an  Act  of  the  second  year,"  &c., 
"intituled  <An  Act'"  A;o.  (1  A;  2  W.  4,  c.  60).  "Dated  this  28th 
day  of  February,  1850/'  (Then  followed  the  names  and  addresses 
*^U1  *^^^^^^'^^^^  ^0  ^b®  requisition.)    Nevertheless  the  said  J.  Basset 

-'  and  H.  G.  Holland,  so  being  such  churchwardens  as  aforesaid, 
not  regarding  their  duty  in  that  behalf,  but  contriving  and  intending  to 
tender  the  said  requisition  of  no  effect,  although  they  received  the  said 
requisition  on  the  day  on  which  it  was  so  delivered  as  aforesaid,  at  the 
parish,  &c.,  unlawfully  did  refuse  and  neglect  to  affix  or  cause  to  be 
Viffixed,  on  the  first  Sunday  in  the  month  of  March  next  after  the  receipt 
of  the  said  requisition,  viz.  on  the  8d  day  of  March  last  past,  a  notice 
to  the  principal  doors  of  every  church  or  chapel  within  the  said  parish, 
specifying  some  day  not  earlier  than  10  days  and  not  later  than  21  days 
after  such  Sunday,  and  at  what  place  or  places  within  the  said  parish 
the  rate-payers  should  be  required  to  signify  their  votes  for  or  against 
the  adoption  of  the  said  Act,  or  any  notice  whatsoever  pursuant  to  the 
said  Act ;  in  contempt,  &;c.,  to  the  evil  example,  &c.,  against  the  form 
of  the  statute,  &c.,  and  against  the  peace,  &;c. 

2d 'count.  And  the  jurors,  &c. :  That,  after  the  passing,  &c.  (of  stat. 
1  &  2  W.  4,  c.  60),  certain  of  the  rate-payers  of  a  certain  parish.in 
England,  viz.,  the  parish  of  St.  Oilps,  &c.  (as  before),  that  is  to  say, 
certain  persons  who  had  respectively  been  rated  to  the  relief  of  the 
poor  for  the  whole  year  immediately  preceding  their  acting  as  sueh  rate- 
payers as  hereinafter  mentioned,  and  who  had  respectively  paid  all  the 
parochial  rates,  taxes,  and  assessments  due  from  them  at  the  time  of  so 
acting,  except  as  in  the  said  statute  is  excepted,  desired,  &;c.  (as  before). 
And  that  a  certain  number,  &c.  (as  before),  whose  names  and  residences 
are  set  forth  in  the  requisition  hereinafter  in  this  count  mentioned, 
^„„ -,  did,  on  a  certain  day,  &c. ;  as  in  the  first  count  to  the  end,  *only 

■*  adding,  after  the  words  "  every  church  and  chapel  within  the 
s'aid  parish,"  the  words  "  that  is  to  say,  to  the  principal  doors  of  all 
places  of  religious  worship  within  the  said  parish  according  to  the  forms 
of  the  established  church." 

8d  count  That  the  said  J.  Basset  and  the  said  H.  0.  Holland  here- 
tofore,  to  wit,  on,  &c.  (28th  February,  1850),  and  for  a  long  time  there- 
tofore, were  churchwardens  of  the  parish  of  St.  Giles,  &;c.,  and  were 
on  the  day  and  year  last  aforesaid  respectively  serving  the  office  of 
churchwardens  of  and  for  the  parish  aforesaid;  and  that  certain, 
to  wit,  500,  of  the  rate-payers  of  the  parish  aforesaid,  on,  &c.,  at, 
&c.,  did  desire  that  the  said  parish  should  come  under  the  operation 
of  a  certain  Act,  &c.  (1  &  2  W.  4.  c.  60) :  And  that  afterwards,  to 


[♦336 


17  ADOLPHUS  &  ELLIS.    N.  S.  335 

wit,  on,  &c.,  at,  &c.,  «   certain    number,  &c.,  viz.,  146   parishioners 
of  the  parish  aforesaid,  did,  on  a  certain  day  between,  &c.,  to  wit,  on, 
ic,  deliver  a  requisition,  by  them  signed  and  describing  their  places 
of  residence,  to  each  of  them  the  said  J.  B.  and  H.  G.  H.  as  such 
charchwardens  then  serving  for  the  said  parish  as  aforesaid,  and  requiring 
of  them  the  said  J.  B.  and  H.  G.  H.,  such  churchwardens  as  aforesaid, 
to  ascertain,  &c.  (as  in  the  first  count):  which  said  requisition  was  then 
and  there  duly  received  by  the  said  J.  B.  and  H.  C.  H.  and  ei^ch  of 
them  as  such  churchwardens  as  aforesaid :  That  the  first  Sunday  in  the 
month  of  March  next  after  the  receipt  of  such  requisition  was  the  3d 
day  of  March,  A.  D.,  1850;  and  that  it  became  and  was  the  duty  of 
them  the  said  J.  B.  and  H.  G.  H.  and  each  of  them,  as  such  church- 
wardens as  aforesaid,  on  the  said  8d  day  of  March,  A.  D.^  1850,  at  the 
parish  aforesaid,  &c.,  to  affix  or  cause  to  be  affixed  a  notice  to  the  prin- 
cipal doors  of  every  *church  and  chapel  within  the  said  parish, 
specifying  some  day  not  earlier  than  ten  days  and  not  later  than 
twenty-one  days  after  such  8d  day  of  March,  and  at  what  place  or  places 
within  the  said  parish  the  rate-payers  were  required  to  signify  their 
votes  for  or  against  the  adoption  of  the  said  Act :  Nevertheless  the  said 
J.  B.  and  H.  G.  H.  and  each  of  them,  so  being  such  churchwardens  as 
aforesaid,  not  regarding,  &c.,  but  contriving,  &o.  (^s  before,  to  «of  no 
effect"),  unlawfully,  wilfully,  and  contemptuously  did  refuse  and  neglect 
on  the  said  8d  day,  &c.,  at  the  parish,  &c.,  to  affix  or  cause  to  be  affixed 
a  natice  to  the  principal  doors,  &c.,  specifying,  &c.  (as  above),  or  any 
notice  whatsoever  directed  to  be  given  by  the  said  Act  in  such  behalf; 
contrary  to  the  duty  of  thetjn  the  said  J.  B.  and  H.  G.  H.  in  that 
behalf,  to  the  great  damage  of  the  said  parish  and  the  parishioners 
thereof,  in  contempt,  &c.  (as  before). 

The  defendants  pleaded  Not  Guilty.  On  the  trial,  before  Lord 
Campbell,  C.  J.,  at  the  sittings  in  Middlesex  after  Trinity  Term,  1850, 
a  special  verdidt  was  found,  as  follows. 

The  jurors,  &c.,  say :  That  the  parish  of  St.  Giles  in  the  Fields  in 
the  county  of  Middlesex  was  an  ancient  parish :  That  the  Gommissioners 
acting  under  the  authority  of  letters  patent  granted  by  King  George  1, 
and  by  King  George  2,  and  issued  under  the  powers  of  the  several  Acts 
of  Parliament  passed  for  the  building  of  new  churches  in  and  about  the 
cities  of  London  and  Westminster  and  the  suburbs  thereof,(a)  did, 
according  to  the  directions  of  the  said  Acts,  set  out,  appoint,  and 
^declare  a  certain  portion  of  the  said  ancient  parish  of  St.  Giles  r^inni^ 
in  the  Fields  to  be  a  new,  separate,  and  distinct  parish  to  all  ^ 
intents  and  parposes  whatsoever  except  as  teaching  church  rates,,  the 
relief  of  the  poor,  and  rates  for  the  highways,  by  the  name  of  the  parish 
of  St.  G^rge  Bloomsbury ;  and  did  also  appoint  the  rector,  church- 
wardens, and  thirty-six  of  the  inhabitants  of  the  said  new  parish  to  be 

(a)  8Matata.9ABB.o.S2.    10  Ann.  o.  II.    4  G.  1  e.  14.    Sa.2.e.l9. 

t2 
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the  first  vestrymen  of  such  parish ;  since  which  period  the  said  portion 
of  the  said  ancient  parish  of  St.  Giles  in  the  Fields,  so  set  out,  appointed, 
and  declared  to  be  a  new  and  separate  and  distinct  parish  as  aforesaid, 
has  been  known  and  distinguished  by  the  name  of  the  paris'h  of  St. 
George  Bloomsbury,  and  the  residae  of  the  said  ancient  parish  has  been 
known  and  distinguished  by  the  name  of  the  parish  of  St.  Giles  in  the 
Fields,  and  the  affairs  relating  to  the  churches  of  the  said  separate 
parisf^es  were   managed  by  separate   vestries   of  such   parishes,  the 
separate  vestry  of  the  said  parish  of  St.  George  Bloomsbury  being  con- 
stituted according  to  the  directions  of  the  said  Acts,  until  the  passing 
of  the  Act,  &c.  (11  G.  4  &  1  W.  4,  c.  x.,  local  and  personal,  public, 
after  mentioned).     And  the  jurors,  &c.,  say  that,  up  to  and  at  the  time 
of  the  passing  of  the  said  last-mentioned  Act,  no  division  had  ever  been 
made  of  the  said  ancient  parish  of  St.  Giles  in  the  Fields  as  to  the 
maintenance  and  relief  of  the  poor,  according  to  the  powers  of  the  sud 
church-building  Acts  or  otherwise ;  and  the  district  of  the  same  parish, 
so  far  as  relates  to  the  maintenance  and  relief  of  the  poor,  was  com- 
monly known  and  distinguished  by  the  name  of  the  joint  parishes  of  St. 
Giles  in  the  Fields  and  St.  George  Bloomsbury  in  the  county  of  Mid- 
dlesex, the  same  being  coextensive  with  the  said  ancient  parish  of  St. 
j^Qoo-i  Giles  in  *the  Fields  in  the  county  of  Middlesex,  and  comprehend- 
^  ing  the  whole  of  the  said  separate  parishes  of  St.  Giles  in  the 
Fields  and  St.  George  Bloomsbury.     And  the  jurors,  &c.,  further  say 
that  the  residue  of  the  said  ancient  parish  of  St.  Giles  in  the  Fields, 
from  which  the  said  parish  of  St.  George  Bloomsbury  was  so  separated 
as  aforesaid,  was  and  is  the  same  parish  of  St.  Giles  in  the  Fields  in 
the  within  indictment  mentioned.     And  the  jurors,  &c.,  say  that,  before 
and  at  the  time  of  the  making  and  passing  of  the  Act,  &;c.  (1  &  2  W.  4, 
c.  60),  a  certain  local  Act  of  Parliament  made,  A;c.  (11  G.  4  ft  1  W.  4,  • 
c.  X.),  intituled  («An  Act  for  the  better  regulation  of  the  affairs  of  the 
joint  parishes  of  St.  Giles  in  the  Fields  and  St.  Georgft  Bloomsbury  in 
the  county  of  Middlesex,  and  of  the  el^parate  parishes  of  St.  Giles  in 
the  Field,  and  St.  George  Bloomsbury  in  the  same  county,'*  and  which, 
from  the  time  of  the  making  and  passing  thereof,  has  been  in  force  in 
the  parishes  therein  mentioned,  continued,  and  was,  and  from  thenee 
hitherto  hath  been  and  still  is,  in  force  in  the  said  parishes,  the  said 
separated  parish  of  St.  Giles  in  the  Fields,  therein  mentioned,  being  the 
parish  of  St.  Giles  in  the  Fields  in  the  within  indictment  mentioned : 
and  the  maintenance  of  the  poor,  and  other  affairs  of  the  said  parishes, 
have  been  from  the  time  of  the  making,  ftc,  of  the  said  last-mentioned 
Act  hitherto,  and  now  are,  regulated  and  carried  on  by  and  in  obedienee 
to  the  provisions  of  the  said  local  Act ;  and  each  of  the  said  separated 
parishes  has  had,  during  all  that  time,  its  own  particular  churchwardens, 
appointed  and  acting  under  and  in  pursuance  of  the  said  looal  Act. 
And  the  jurors,  &c. :  That,  after  the  making,  &c.,  of  the  said  Act  (1 
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A  2  W.  4,  c.  60),  on  a  certain  day  between  ♦the  let  day  of  De-  r^iooq 
ccmber,  A.  D.  1849,  and  Ist  March,  A.  D.  1850,  viz.  on,  kc.  (28th  I- 
February,  1850),  the  Bai4  local  Act  being  then  and  there  in  force  in  the 
said  parishes  of  St.  Giles  in  the  Fields  and  St,  George  Bloomsbury,  and 
the  maintenance  of  the  poor  and  other  affairs  of  the  said  parishes  being 
then  and  there  regnlated  and  carried  on  by  and  in  obedience  to  the 
provisions  of  the  said  local  Act  as  aforesaid,  a  certain  number  being 
more  than  50,  that  is  to  say,  146  persons,  being  then  and  there  all 
parishioners  of  the  sAid  separated  parish  of  St.  Giles  in  the  Fields 
vithin  mentioned,  all  of  whom  had  been  rated  to  the  relief  of  the  poor 
according  to  the  provisions  of  the  said  local  Act  for  the  whole  year 
then  immediately  preceding,  and  then  and  there  paid  all  the  parochial 
rates,  taxes,  and  assessments  dne  from  them  respectively  and  which 
had  80  become  due  at  any  time  not  within  six  calendar  months  next 
immediately  preceding,  being  the  same  persons  within  in  that  behalf 
mentioned,  did  deliver  a  certain  reqoisition  (being  the  same  requisition 
within  in  that  behalf  mentioned),  then  and  there  signed  by  them  and 
describing  their  respective  places  of  residence  as  therein  mentioned,  to 
the  said  James  Basset  and  Henry  Charles  Holland  within  mentioned, 
then  and  from  thence  nntil  and  at  and  after  the  Slst  day  of  March,  A. 
D.  1850,  being  and  continuing  the  churchwardens  of  and  serving  for 
the  said  separated  parish  of  St,  Giles  in  the  Fields  within  mentioned, 
requiring  of  them  the  said  J.  B.  and  H.  G.  H.,  as  such  churchwardens, 
to  ascertain,  according  to  the  manner  in  the  said  within  mentioned  Act 
of  King  William  4  mentioned,  whether  or  not  a  majority  of  the  rate- 
payers of  the  said  last-mentioned  parish  did  wish  and  require  that  the 
said  last-mentioned  Act  and  the  provisions  ^thereof  should  be  r^^q^n 
adopted  in  the  said  last-mentioned  parish ;'  and  which  said  requi-  *- 
sition  was  then  and  there  in  the  words  and  figures  within  in  that  behalf 
set  forth :  and  the  said  J.  B.  and  H.  G,  H.  then  and  there  received 
the  said  requisition  from  the  said  ratepayers.    And  the  jurors,  &c.,  say 
that,  at  the  time  of  the  delivery  of  the  said  requisition  as  aforesaid,  a 
certain  number  exceeding  50  of  the  parishioners  of  the  said  separated 
parish  of  St.   George  Bloomsbury,  duly  qualified  in  that  behalf  by 
rating  and  payment  of  rates,  in  like  manner  as  aforesaid  did  deliver  a 
similar  requisition,  similarly  signed  as  aforesaid  by  the  said  last-men- 
tioned parishioners,  to^^eparate  churchwardens  of  the  said  separated 
parish  of  St.  George  l^Rmsbury,  requiring  them  to  ascertain  in  man- 
ner aforeeaid  whether  the  provisions  of  the  said  last-mentioned  Act 
should  be  adopted  in  the  said  last-mentioned  parish.     And  the  jurors, 
Ac.,  say  that,  before  and  at  the  times  of  the  delivery  of  the  said  requi- 
sitions respectively,  there  was,  and  from  thence  hitherto  has  been,  and 
still  is,  in  each  of  the  said  separated  parishes,  a  greater  number  than 
800  persons  rated  as  householders,  and  who  had  paid  the  rates  for  the 
relief  of  the  poor  within  the  year  preceding  that  in  which  the  provisions 
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of  the  said  last-mentioned  Act  were  so  desired  to  be  put  in  execution 
within  the  said  parishes  respectively  as  aforesaid.    And  the  jurors,  Itc, 
say  that  the  said  J.  B.  and  H.  C.  H.  and  the  said  churchwardens  of 
the  said  separated  parish  of  St.  George  Bloorosbury,  acting  under  legil 
advice,  refused  to  act  upon  the  said  requisitions  so  respectively  delivered 
to  them  as  aforesaid ;  and  the  said  J.  B.  and  H.  G.  H.  did  not  nor 
would,  nor  did  nor  would  either  of  them,  on  the  first  Sunday  in  the 
*^4n  ™^^^^  ®^  March  next  after  the  *receipt  by  them  of  the  sud 
^  requisition  as  aforesaid,  and  which  said  €rst  Sunday  in  March 
next  after  such  receipt  was  and  fell  on  the  3d  day  of  March,  a.  d. 
1850,  while  the  said  J.  B.  and  H.  C.  H.  were  and  continued  church- 
wardens of  and  serving  for  the  said  last-mentioned  parish  as  aforesaid, 
or  at  any  other  time,  affix  or  cause  to  be  affixed  to  the  principal  or  any 
doors  or  door  of  every  or  any  church  or  chapel  within  the  said  last- 
mentioned  parish,  or  give  or  cause  to  be  given,  in  any  manner  whatso- 
ever, a  notice  specifying  some  day  not  earlier  than  ten  or  later  than 
twenty-one  days  after  the  said  last-mentioned  Sunday,  and  at  what 
place  or  places  within  the  said,  last-mentioned  parish  the  ratepayers  of 
the  said  last-mentioned  parish  were  required  to  signify  their  votes  for 
or  against  the  adoption  of  the  said  within  mentioned  Act  of  W.  4,  or 
any  notice  whatsoever  for  or  towards  the  ascertaining  in  any  manner 
whatsoever  whether  or  not  ar  majority  of  the  ratepayers  of  the  said 
last-mentioned  parish  did  wish  and  require  that  the  said  last-mentioned 
Act  and  the  provisions  thereof  should  be  adopted  in  the  said  last-men- 
tioned parish.     But  the  said  J.  B.  and  H.  G.  H.  did,  at  all  times  after 
the  receipt  by  them  of  the  said  requisition,  wholly  omit  to  give  any 
such  notice,  or  in  any  manner  to  comply  with  the  said  requisition. 
But  whether  or  not  upon  the  whole  matter,  &c. ;  referring  to  the  Court 
in  the  usual  form  to  determine  whether  or  not  the  defendants  are 
Guilty  or  Not  guilty  of  the  offence  charged. 

OrowdeVy  for  the  Grown. — The  question  is,  whether  St.  Giles's  be  or 
be  not  a  parish  to  which  Sir  J.  Hobhouse's  Act  is  applicable.  The 
special  Act  by  which  that  parish  is  governed  is  stat.  11  G.  4  &  1  W.  4, 
*3421  ^'  ^"*  *"°^^^  which  the  parishes  of  St.  Giles  and  St.  George  act 
-'  as  joint  for  the  purpose  of  maintaining  their  poor,  but  are  in 
other  respects  distinct :  and  they  appoint  their  own  vestries  and  officers 
respectively.  The  proceedings  directed  by  ifjttk  1  &  2  W.  4,  c.  60,  sects. 
2,  3,  4,  5,  are  to  take  place,  according  to  se<^2,  (<  when  in  any  parish 
certain  of  the  rate-payers  thereof  may  desire  that  the  said  parish  should 
come  under  the  operation  of  this  Act ;"  and,  in  case  of  such  desire 
being  intimated  by  requisition  from  one-fifth,  or  a  number  not  less  than 
50,  of  the  rate-payers,  then,  by  sect.  3,  the  churchwardens  «<  of  the  said 
parish"  shall  give  the  rate-payers  notice  to  signify  their  votes  on  a 
stated  day  for  or  against  the  adoption  of  the  Act.  St.  Giles's  is  a 
parish  within  these  clauses.     [Colbridgb,  J. — Do  you  say  that  St. 
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Gi]es*s  alone  is  to  come  under  Hobhouse's  Act,  and  not  St.  George's  ?] 
Not  St.  George's,  unless  they  desire  to  do  so.  The  proceedings  as  to 
each  must*  be  separate.(a)  By  the  interpretation  clause,  sect.  41,  of 
sUt.  1  &  2  W.  4,  c.  60,  <(  parish"  is  <<  deemed  to  include  any  liberty, 
precinct,  township,  hamlet,  tithing,  vill,  extra-parochial  place,  or  any 
place  maintaining  its  own  poor."  St.  Giles's,  it  is  true,  does  not 
entirely  maintain  its  own  poor ;  but  it  is  a  parish  for  other  purposes, 
under  Hobhouse's  Act ;  and  sects.  2  and  8  include  anything  which  may 
be  called  a  *«  parish." 

The  earlier  clauses  of  the  local  Act  provide  for  the  separate  action 
of  the  two  parishes ;  sect.  9  forbids  *the  exercising  any  functions  r^oMQ 
of  a  vestry  for  either  parish,  except  as  they  are  in  this  Act  ^ 
authorized  to  exercise  them  separately  or  jointly.(6)  The  vestry  of 
each  parish  consists,  by  this  Act,(c)  of  forty-two  persons,  not  including 
the  rector  and  two  churchwardens:  sect.  12  provides  that  fourteen 
shall  annually  go  out  of  office  and  be  replaced  by  election,  the  mode  of 
which  is  prescribed  for  each  of  the  parishe8.((2)  By  *8ect.  15,  no  r^QMA 
person  shall  be  entitled  to  attend  or  vote  at  any  meeting  of  the  ^ 
inhabitants  of  either  parish  for  the  electiomof  vestrymen  of  such  parish, 
unless  he  shall  be  rated  towards  the  relief  of  the  poor  of  the  said 
parishes  on  an  annual  assessment  of  25/.     Sect.  17  enacts :  <«  That  the 

(a)  Tomliruou,  for  the  defendants,  stated  that  a  question  might  hare  been  raised  whether  "  SL 
Giles's/'  for  the  present  purpose,  did  not  consist  of  the  aggregate  of  the  two  parishes :  but  that 
the  verdict  had  been  framed  with  a  view  of  excluding  this  question.  [Lord  Campbbll,  G.  J. 
Yott  argue  on  the  assumption  that  St.  Giles's  is  only  half  a  parish.] 

(6)  Stat  11  G.  4,  e.  x.,  s.  9,  local  and  personal,  public,  enacts:  "That  fVom  and  after  the 
passing  of  this  Act  no  public  or  open  vestry  shall  be  held  within  or  for  the  said  parish  of  St. 
Oiles  in  the  Fields,  or  within  or  for  the  said  parish  of  St.  George  Bloomsbury,  nor  shall  any 
powers  or  authorities  bo  exercised  by  the  inhabitants  of  the  said  parishes,  separately  or  Jointly, 
of  any  portion  of  them,  in  vestry  assembled,  save  and  except  as  hereinafter  provided ;  and  that 
all  acts,  powers,  and  authorities,  which  by  the  common  law  or  statute  law  of  this  realhi  may  be 
done  and  exercised,  or  are  required  to  be  done  and  exercised,  by  the  inhabitants  of  a  parish  in 
open  vestry  or  otherwise  assembled,  or  by  the  vestrymen  of  any  parish,  shall,  from  and  after 
the  passing  of  this  Act,  be  done  and  exercised  within  the  said  parishes  of  St  Giles  in  the  Fields 
and  St.  George  Bloomsbury,  separately  or  Jointly,  as  the  case  may  be  or  require,  by  the  vestry- 
men  of  the  said  parishes  by  this  Act  declared  and  constituted,  and  hereafter  to  be  elected,  save 
and  except  as  hereinafter  provided."  * 

(e)  Sects.  7,  8. 

(d)  Sect.  12  enacts :  That,  on  Tuesday  next  before  the  20th  January,  1831,  and  on  the  same  day 
in  every  subsequent  year,  "  the  inhabitants  of  the  parish  of  St.  Giles  in  the  Fields,  and  the  inhabi- 
tants  of  the  parish  of  St.  George  Bloomsbury,  respectively  being  duly  qualified  as  hereinafter  men- 
tioned, shall  and  may  severally  meet  in  the  vestry  room  of  .their  parish,  or  in  any  other  place 
within  their  parish,  not  being  the  chAch  thereof,  which  the  vestrymen  of  each  such  parish  shaU 
appoint,  and  such  inhabitants  of  the  parish  of  St  Giles  in  the  Fields  shall  proceed  to  elect  four- 
teen persona,  being  duly  qualified  householders  residing  within  the  same  parish,  to  bo  for  three 
years,  and  until  others  shall  be  elected  in  their  places,  fourteen  of  the  vestrymen  of  the  parish* 
of  St  Gilea  in  the  Fields,  and  snch  inhabitants  of  the  parish  of  St  George  Bloomsbury  shall 
proceed  to  elect  fourteen  persons,  being  duly  qualified  householders  residing  within  the  same 
parish,  to  be  for  three  years,  and  nntil  others  shall  be  elected  in  their  places,  fourteen  of  the 
vestrymen  of  the  parish  of  St  George  Bloomsbury,  in  the  room  of  the  person  who  by  lot  or 
r»tatioa  shall  from  time  to  time  go  oat  of  ofiice  and  cease  to  be  vestrymen :  Provided  always, 
that  every  vestryman  who  shall  be  determined  on  to  go  out  of  oflioe,  or  who  shall  by  rotation 
go  out  of  office,  shall  be  capable  of  being  re-elected." 
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Testrymen  of  each  of  the  said  parishes  shall  sererally  meet  in  the  vestry- 
room  of  their  parish,  .or  at  some  other  convenient  place  within  sach 
parish,"  on  a  day,  and  between  certain  hours,  which  are  spec^&ed,  <<and 
shall  then  and  there  proceed  in  the  execution  of  the  powers  vested  in 
them  by  this  Act ;"  and  provision  is  made  in  this  and  the  next  clause 
for  subsequent  meetings.  By  sect.  24,  <<  the  vestrymen  of  each  of  the 
said  parishes  may  from  time  to  time  elect  and  appoint  such  and  so  many 
treasurers,  collectors,  officers,  agents,  and  servants  as  they  shall  think  pro- 
per, and  shall  take  such  security  from  the  treasurers,  collectors,  or  other 
receivers  of  money  to  be  appointed  or  continued  under  this  act,  for  the 
faithful  execution  of  their  respective  offices,  as  such  vestrymen  shall 
think  proper,  which  securities  may  be  taken  either  in  the  name  of  their 
vestry  clerk  or  in  the  names  of  any  five  or  more  of  such  vestrymen  ;** 
they  may  suspend  or  remove  such  officers,  &c.,  and  elect  others,  and 
may  order  salaries  to  be  paid  them  out  of  the  money  to  be  raised  by 
such  respective  vestrymen  under  the  powers  of  this  Act.  Sect  81(a) 
*U^'\  ^^P^^^^  ^^®  vestrymen  of  each  ^parish  to  elect  churchwardens 
^  and  sidesmen.  And  sect.  41  requires  the  vestry  clerks,  collec- 
tors, and  all  other  officers,  ohnrchwardens,  vestrymen,  and  persons  con- 
cerned in  the  accounts  of  the  parishes  respectively,  to  attend  the  audi- 
tors of  such  respective  parish  on  summons  by  them  or  by  the  vestry  clerk 
of  such  respective  parish,  and  produce  all  books  of  account,  &c. 

Then  follow  the  clauses  providing  for  the  joint  action  of  the  two 
parishes.  Sect.  42  enacts  that  «« from  and  after  the  passing  of  this 
Act  the  vestrymen  for  the  time  being  of  the  parish  of  St.  Giles  in  the 
Fields,  together  with  the  vestrymen  for  the  time  being  of  the  parish  of 
St.  George  Bloomsbury,  shall  be  and  they  are  hereby  constituted  and 
declared  the  vestrymen  of  the  joint  vestry  of  the  parishes  of  St  Giles 
in  the  Fields  and  St.  George  Bloomsbury ;  anything  in  the  said  Acts 
passed,"  &c.  (10  Ann.  c.  11,  and  8  G.  2,  c.  19),  <<  to  the  contrary  not- 
withstanding." And,  by  sect.  48,  <<  the  vestrymen  of  the  said  joint 
vestry  shall  meet  together  in  the  vestry  room  of  the  parish  of  St.  Giles 

(a)  Sect  31  enacts :  '*  That  it  shall  be  lawful  for  the  Testrymen  of  each  of  the  said  psirishea, 
and  they  are  herebj  respectively  required  to  meet  aDoually  in  Baster  week,  or  within  foiirieca 
days  after,  and  sererally  to  elect  two  substantial  householders  within  their  parish  (noi  beiB^ 
restrymen)  to  be  churchwardens  of  such  parish,  and  also  two  substantial  householdens  within 
their  parish  (not  being  restrymen)  to  be  sidesmen  of  such  parish,  to  assist  the  church wardeas 
in  the  execution  of  their  oflice,  for  the  year  then  ensuing^^nd  until  others  shall  be  appointed  i& 
their  room :"  provision  is  then  made  in  case  of  death  or  removal :  *'  and  the  respective  ehwreh- 
wardens  to  be  appoin^d  by  virtue  of  this  Act  shall,  when  duly  sworn  (in  addition  to  the  powers 
vested  in  and  duties  imposed  upon  them  by  this  Act),  have  and  be  invested  with  all  the  powers 
and  authorities,  and  shall  ba  liable  to  perform  all  the  duties,  which  churchwardens  appointed  by 
the  course  of  common  or  ecclesiastical  law  are  invested  with  or  are  liable  to,  so  far  as  the  ■&»« 
are  not  inconsistent  with  or  are  not  varied  or  altered  by  this  Act;  and  the  churchwardene  of  tb« 
laid  respective  parishes  shall,  after  their  appointment  and  during  their  continuance  in  aflrae,  be 
and  they  are  hereby  declared  to  be  vestrymen  of  the  parish  of  which  they  shaU  be  elected 
•hurchwardens  by  virtue  of  such  their  offloe." 
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io  the  Fields,  *or  at  «#me  other  conTenient  place  irithiD  the  r-i^oAit 
parish  of  St.  Giles  in  the  Fields  or  of  St.  George  Bloomsbury/'  ^ 
on,  Itc,  between  the  hours,  &o.y  <«  and  shall  then  and  there  proceed  in 
the  execution  of  the  powers  vested  in  them  by  this  Act  ;*'  prorision  is 
then  made  for  subsequent  meetings ;  no  or^er  to  be  made  or  proceeding 
taken  (sect.  44)  unless  by  concurrence  of  a  majority  of  restrymen  pre« 
sent,  the  whole  number  present  not  being  less  than  thirteen.(a)    [Lord 
CiMPBBLL,  G.  J. — Under  Sir  J.  Hobhouse's  Act,  sect.  28,  the  number 
of  restrymen,  in  parishes  adopting  the  Act,  may  be  from  12  to  120 
according  to  the  population.     Do  you  say  that  this  democratic  consti-' 
lotion  may  be  adopted  for  the  parish  of  St.  Giles,  while  the  former 
aristocratic  constitution  continues  in  St.  George's  ?    One  vestry  might 
rery  much  outnumber  the  other.]    That  is  as  the  population  of  St. 
Giles  may  be.     [Lord  Campbell,  0.  J. — It  might  become  a  case  .of 
ffwampiDg.]     The  local  Act  then  gives  to  the  joint  vestries  the  power 
of  nominating  overseers  and  directors  of  the  poor  of  the  joint  parishes, 
fects.  58,  62,  and  treasurers,  bankers,  chaplains  of  the  workhouse, 
derks,  governors,  matrons,  collectors  of  poor  rate,  assistant  overseers, 
and  beadles,  sect.  51,  and  of  ^making  a  joint  poor-rate  for  the  r^io^i^ 
parishes,  sect.  86.    By  sect.  27  of  stat.  1  &  2  W.  4,  c.  60,  the  ^ 
vestry  elected  in  any  parish  under  this  Act  <«  shall  exercise  the  powers 
^   and  privileges  held  by  any  vestry  now  existing  in  such  parish."     A 
proviso  is  added,  <«  that  nothing  in  this  Act  shall  be  deemed"  <<  to  re- 
peal, alter,  or  invalidate  any  local  Act  for  the  government  of  any  parish 
by  vestries,  or  for  the  management  of  the  poor  by  an^  board  of  direc*^ 
tors  and  guardians,  or  for  the  due  provision  for  Divine  worship  within 
the  pi^rish,  and  the  maintenance  of  the  clergy  officiating  therein,  other- 
wise than  is  by  this  Act  expressly  enacted  regarding  the  election  of 
vestrymen  and  auditors  of  accounts."     Sect.  78  of  the  local  Act  pro- 
vides «<  that  the  several  laws  relating  to  the  overseers  of  the  poor,  and 
for  the  relief,  maintenance,  and  employment  of  the  poor,  shall  continue 
in  force  within  the  said  parishes  of  St.  Giles  in  the  Fields  and  St.  George 
Bloomsbury,  except  where  the  same  are  altered  or  are  inconsistent  with 
this  Act."     And  sect.  87  enacts :  <«  Thmt  from  and  after  the  passing  of 
this  Act  no  rate  for  the  relief  of  the  poor  shall  be  made  or  raised  within 
the  said  parishes  without  the  consent  of  the  vestrymen  of  the  said  joint 
vestry,  or  by  any  other  wajs  or  means  than  are  directed  by  this  Act ; 

(a)  Seat  44  wmbU  i  "  That  all  orders  and  proooedings  of  tho  restrymen  of  the  laid  Jaioi 
▼Mtry  la  the  ezooutioii  of  this  Aet  shall  bo  made  and  taken  at  a  meeting  or  meetings  to  be  heU 
ia  funamnte  hereof,  and  not  otherwise  (exeepi  in  eases  herebgr  otherwise  partioalarly  pre- 
Tided  for) ;  and  no  sneh  order  or  prooeeding  shall  be  made  or  taken  onless  the  miO^^^tj  of 
the  Testiymeii  present  at  the  respective  meetings  shall  eononr  tlierein ;  and  all  orders  and  pro- 
•sedinge  whieh  are  hereby  directed  to  be  made  or  taken  by  or  before  the  said  Yestrymen,  and  aU 
the  powers  aad  anthorities  hereby  vested  in  them  generally,  sha41  and  m^  be  made,  taken,  aad 
szereiMd  bj  the  msjority  of  the  vestrymen  who  shall  be  preoent  at  saeh  meeting,  the  whole 
Bsmber  of  rerstrymen  present  at  any  sueh  meeting  not  being  1  ess  than  thirteen  (except  Ia  oasei 
where  any  other  number  is  by  tUa  Aet  named  for  any  pevtfttt]«r  purpote)." 
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and  all  moneys  arising  by  or  from  the  rates  ^  be  made  by  virtae  of 
this  Act  for  the  relief  of  the  poor  shall  be  and  are  hereby  vested  in  the 
vestrymen  of  the  joint  vestry  of  the  said  parishes,  for  the  joint  use  of 
the  two  parishes  :*'  the  overplus  after  paying  costs  of  collection,  and 
taxes,  costs,  &;c.,  charged  by  law  upon  the  poor  rates,  to  be  applied  by 
the  directors  in  paying  for  «<  the  relief,  maintenance,  and  empIoymeDt 
of  the  poor  of  the  said  parishes." 

^OMQ-}      Under  the  local  Act,  therefore,  these  are  two  parishes,  *jointly 
^  maintaining  their  poor ;  each  providing  for  its  own  poor  and  that 
of  the  othef.     Each,  then,  is  a  <«  parish"  within  the  broad  sense  given 
to  that  word  by  stat.  1  &  2  W.  4,  c.  60,  s.  41.     [Coleridgb,  J.— As 
yx>n  contend,  if  the  whole  of  St.  George's  parish  were  unwilling,  thej 
might  yet  have  this  Act  put  upon  them.     Lord  Campbell,  G.  J. — And 
be  juled  by  the  vestry  elected  under  it.     Coleridge,  J. — Yet  the  prin- 
ciple of  Hobhouse's  Act  is  that  the  adoption  of  it  shall  be*  voluntary. 
Lord  Campbell,  C.  J. — In  point  of  law  could  it  be  adopted  for  the 
joint  parishes,  if  both  were  willing  ?]     It  could.     [Lord  Campbell,  C. 
J. — Then  it  can  hardly  apply  to  a  half.     Coleridge,  J. — If  both,  by 
majorities  of  the  rate-payer,  concurred  in  adopting  the  Act,  would  it 
be  a  place  <«  maintaining  its  own  poor"  within  stat.  1  &  2  W.  4,  c.  60, 
for  which  such  adoption  would  be  available  ?]     It  would  seem  that  each 
parish,  individually,  ought  to  adopt  it.     The  directions  in  sects.  2  and 
8,  relative  to  the  «<  churchwardens  of  the  said  parish,"  are  hardly  con- 
sistent with  the  supposition  that  the  two  constitute  one  for  the  purpose 
of  that  Act.     The  whole  question  turns  on  the  meaning  of  the  word 
«<  parish"  in  Hobhouse's  Act :  whether  it  must  necessarily  mean  a  place 
maintaining  its  own  poor  individually  and  entirely.     Such  a  con8tra^ 
tion  would  excUide  many  parishes  from  the  benefit  of  the  Act.    [Lord 
Campbell,  C.  J. — Incorporated  parishes  are  very  different  from  this, 
which  is  an  ancient  parish  subdivided.]     The  argument  that  a  dispro- 
portionate number  of  vestrymen  might  be  elected  from  St.  Giles's  is  not 
conclusive.     [Lord  Campbell,  C.  J. — It  has  weight  only  when  we  are 
considering  the  probable  intention  of  the  Act.]     The  intention  was  to 
♦S4Q1  8'^®  *  broad  basis.     [Lord  Campbell,  C.  J. — With  ♦consent  of 
^  those  concerned :  that  is,  according  to  the  will  of  a  majority  of 
rate-payers  within  the  area.     If  the  Act  were  introduced  into  both 
parishes  as  constituting  one,  each  part  woulc|^have  the  influence  it  ought 
under  Hobhouse's  Act :  if  it  is  adopted  only  by  half,  one  half  has  not 
that  influence,  and  is  subject  to  the  other.]     The  other  may  adopt  the 
Act  also.     If  the  parishes  could  legally  adopt  the  Act  together,  there 
would  be  no  disadvantage ;  this,  however,  does  not  seem  to  be  an  ad- 
missible construction.     The  whole  was  originally  St,  Giles's  parish; 
but  that  does  not  seem  material  to  the  present  question.    [Lord  Gamp- 
bell,  C.  J.— No.] 

TomltMonj  contr&,  was  stopped  by  the  Court. 
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Lord  Campbell,  C.  J. — Whether  Sir  John  llobhouse's  Act  could  ap- 
ply to  the  whole  of  that  which  was  the  ancient  parish  of  St.  Oiles  in 
the  Fields,  we  are  not  called  upon  to  say :  to  the  half  it  clearly  cani^ot. 
I  think  this  never  was  contemplated  by  the  Legislature ;  and  it  would 
be  most  unjust  to  force  upon  St.  George's  parish  the  necessity  of  act- 
ing with  a  body  elected  by  St.  Giles's  under  a  totally  different  constitu- 
tion, which  might  nullify  all  their  influence  and  annihilate  their  rights, 
and,  as  to  the  making  of  rates  and  for  other  purposes,  subject  them 
entirely  to  the  tyranny  of  the  new  power.  I  think  that,  with  regard 
to  Hol)house's  Act,  the  present  parish  of  St.  Giles  is  a  parish  and  not 
a  parish.  It  is  one  half  of  a  parish ;  and  this  half  cannot  force  a  new 
constitution  upon  the  other.  I  have  no  hesitation  in  saying  that  oui^ 
judgment  ought  to  be  for  the  defendants. 

^CoLBRiDOB,  J.(a) — I  am  of  the  same  opinion.  The  Legisla- 
tare,  in  passing  stat.  1  &  2  W.  4,  c.  60,  contemplated  an  entire 
body,  and  deemed  it  essential  that  the  change  to  be  effected  by  the  Act 
should  not  take  place  unless  assented  by  two-thirds  of  that  body.  Here 
the  attempt  is  to  bring  under  the  operation  of  the  Act  a  wMe  body 
which  has  neither  assented  to  nor  been  consulted  upon  it,  and  may  be 
entirely  opposed  to  it.  • 

Erlb  J. — This  proceeding  could  be  supported  only  on  a  supposition 
that  the  parishes  of  St.  Giles  and  St.  George,  which  are  in  effect  one 
parish  for  the  purpose  of  maintaining  their  poor,  were  co-operatiijg  to 
obtain  the  benefit  of  Sir  J.  Hobhouse's  Act.  At  present  the  rights  of 
the  two,  as  jointly  maintaining  their  poor,  are  regulated  by  the  local 
Act,  11  G.  4  &  1  W.  4,  c.  X.  If  the  half  of  that  which  is  to  be  oon- 
Bidered  as  one  ,parish  under  the  local  Act  could  take  the  benefit  of 
Hobhouse's  Act  alone,  it  would  very  materially  affect  the  rights  of  the 
other  half  in  their  vestry,  they  remaining  subject  to  the  statute  of  11 
6.  4.  It  is  clear  that  the  parishioners  of  St.  Giles's  hate  no  right  to 
affect  the  parishioners  of  St.  George  in  this  manner  against  their  will. 
The  claim  set  up  is  in  effect  a  claim  by  one  half  of  a  parish  to  take  the 
benefit  of  Sir  J.  Hobhouse's  Act  without  the  consent  of  the  other,  and 
cannot  be  maintained.  Judgment  for  the  defendants. 

(a)  PAtteaoa,  J.,  left  the  Court  when  the  oaee  wm  called  on,  being  a  nte-pajer  of  one  of  the 
ptriibea. 


•ROBERT  BIDDULPH  v.  CHARLES  MORTON  CHAM-  j.^^.. 
BERLAYNE.    June  12.  L  "^^ 

Aetion  for  »  libel.  Pie*  jaitifying,  as  tme,  part  of  the  libel,  which  eomprised  MToral  libellooi 
allegatioas.  Replication  Do  I^Jaria.  On  the  trial,  the  Jndge  aiked  the  Jnry  to  find  aeparatelj 
as  to  the  truth  of  the  Mveral  allegations  Jnetifled.  The  Jnry  found  that  some  of  the  allegationa 
were  not  true,  and  that  othen,  forming  an  important  part  of  the  libel,  were  tme.  A  general 
rerdiet  was  entered  for  the  plaintiff.  A  judge  made  an  order  that  the  Maiter  should  not 
allow  plaintiff  the  costs  of  tho  witnesses  called  only  to  disprore  that  part  of  the  plea  which 
was  found  to  be  true.    On  a  motion  to  rescind  this  order, 

u 
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Hel4,  l»7  Lord  Campb«ll|  0.  J.,  'Patteson  and  Coleridff«i  Ja.,  that  tha  order  wm  impiopv, 

the  ieeoe  being  indiriaible. 
Brie,  J.,  dUseoUente. 

dRBAVBS,  in  the  present  term,  obtained  a  mle  Nisi  to  rescind  an 
order  of  Patteson,  J.,  made  in  this  canse,  that  the  Master  on  taxation 
disallow  the  costs  of  such  witnesses  for  the  plaintiff  as  were  called  onlj 
to  disprove  the  existence  of  a  nuisance. 

The  action  was  for  a  libel,*  contained  in  a  letter  published  in  a  nevs- 
paper,  stating  as  follows :  That  defendant  had  complained,  a  tweh^ 
month  before,  to  the  plaintiff  that  an  open  ditch  and  cesspools,  on 
plaintiff's  premises  near  Ledbury,  were  injurious  to  public  health,  and 
a  nuisance;  that  plaintiff  after  fencing  with  defendant's  questions 
refused  to  do  anything ;  that  proceedings  were  taken  before  the  magii- 
trates,  under  stat.  11  &  12  Vict.  c.  123,  to  remove  the  nuisance,  which 
were  defeated  by  technical  objections  on  the  part  of  plaintiff;  that  the 
ditch  was  a  nuisance  which  for  many  years  had  occasioned  typhus  fe?er 
in  the  neighbourhood ;  that  plaintiff  had  full  notice  of  this,  and  that  the 
nuisance  #till  continued  unabated.  The  defendant  pleaded  (among  other 
pleas)  one  which  was  so  worded  as  to  leave  it  ambiguous  whether  it  was 
conteed  to  the  part  of  the  libel  which  imputed  that  defendant  had 
maintained  a  nuisance,  or  was  pleaded  to  the  whole  of  the  libel  of  which 
«oc9i  ^^®  substance  is  above  set  forth.  It  *averred  the  truth  of  each 
-^  of  the  facts  above  stated.     Replication :  De  injuri&. 

On  the  trial,  before  Patteson,  J.,  at  the  Croydon  Spring  Assizes, 
1851,  the  bulk  of  the  evidence  called  on  each  side  was  as  to  the  nature 
of  the  ditch  in  question,  and  the  prevalence  of  typhus  fever  in  its 
vicinity.  The  jury,  in  answer  to  questions  put  by  the  learned  Judge, 
found  that  the  ditch  was  a  nuisance,  but  that  other  statements  in  the 
libel,  the  truth  of  which  was  averred  in  the  plea,  were  not  true.  The 
learned  Judge  directed  a  verdict  for  the  plaintiff  on  this  issue,  with 
leave  to  defendant  to  move  to  enter  a  verdict  for  him  in  case  the  Court 
should  be  of  opinion  that  the  plea,  so  far  as  material,  was  confined  to 
that  part  of  the  libel  proved  to  be  true.  Whately^  in  Easter  Term  last, 
obtained  a  rule  Nisi  accordingly,  which  was  discharged  in  that  Term. 
Patteson,  J.,  then  made  the  order  m  question. 

Whately  and  Phipson  now  showed  cause. — The  plaintiff*,  having  bj 
the  replication,  De  injuria,  put  the  whole  plea  in  issue,  was,  as  this 
Court  has  determined  in  the  present  cause,  entitled  to  the  verdict, 
unless  the  defendant  proved  the  truth  of  every  material  allegation  in 
the  libel  to  which  it  is  pleaded :  (a)  but,  though  the  plea  is  for  the  purpose 
of  the  verdict  entire,  it  is  not  indivisible  for  every  purpose.  A  plaintiff 
always  has  the  power  to  divide  such  a  plea  as  this,  by  admitting  such 
of  the  allegations  as  are  true  and  replying  De  injurifi  absque  residao 
causae  to  the  rest ;  if  he  does  not  choose  to  adopt  this  course,  he  should 

(a)  See  Regtna  v.  Newmao,  1  B.  A  B.  558  (EL  C.  L.  B.  toL  72). 
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not  be  allowed  the  costs  of  those  allegations  which  he  has  unnecessarily 

tnd  untruly  put  in  issue.     [Lord  *Campbell,  C.  J. — It  would  r^eoco 

be  equitable  in  the  present  case  to  deprive  the  plaintiff  of  those  ^ 

costa.    The  sole  question  is,  Has  the  Court  a  discretionary  power  to  do 

so,  the  issue  not  being  divisible  on  the  record  ?]     For  the  purpose  of 

costs,  each  distinct  allegation  may  be  viewed  as  a  distinct  issue.     No 

witnesses  ought  to  be  allowed  unless  material :  how  can  it  be  said  that 

witnesses   called  only  to  prove  a  fact  which  was  disproved  can  be 

material?     Prudhomme  v.  Eraser,  2  A.  &  E.  645  (E.  C.  L.  R.  vol.  29), 

goes  much  farther  than  is  required.     There  the  libel  was  considered  so 

far  divisible  that  the  defendant  was  allowed  the  costs  of  that  part  not 

proved  by  the  plaintiff:  here  it  is  only  asked  that  the  plaintiff  may  not 

have  those  costs.    That  case  also  shows  that  the  fact  of  the  verdict  being 

entered  generally  is  not  conclusive  as  to  costs.     So  also  does  Welby  v. 

Brown,  1  Exch.  TTO.f     The  jury  in  this  case  might  have  returned  a 

special  verdict,  finding  some  averments  in  the  plea  one  way  and  some 

the  other.     Every  material   allegation   is   in   substance,  though   not 

formally,  a  separate  issue. 

QreaveSy  contrd*. — The  jury  are  sworn  to  try  the  issue  joined,  not  to 

try  every  separate  fact ;  but,  if  the  rules  as  to  costs,  now  contended  for, 

is  to  apply,  it  becomes  a  matter  of  right  to  have  the  verdict  of  the  jury 

on  each  separate  averment,  as  much  as  where  there  are  separate  issues. 

[Lord  Campbell,  C.  J. — The  rule  might  be,  that,  where  the  Judge  in 

hid  discretion  thought  fit  to  ask  the  jury  tq  find  the  facts  separately, 

the  costs  should  follow  their  finding,  without  laying  it  down. either  that 

the  party  should  have  a  right  to  require  that  *the  opinion  of  the  r^ioci 

jury  should'  be  taken  separately,  or  that,  where  the  facts  were  ^ 

not  founl  separately,  the  Master  on  taxation  should  enter   on   the 

inquiry.]     No  such  rule  has  eyer  been  laid  down ;  and  it  would  be  very 

inconvenient  if  such  a  rule  did  exist.     The  Judge  at  Nisi  Prius  often 

finds  it  convenient  to  ask  the  jury  specific  questions  in  order  to  raise  a 

point  of  law  for  the  Court ;  and  it  would  be  hard  if  his  doing  so  should 

affect  the  costs.     Besides,  the  Court  have  not  jurisdiction  to  deprive 

the  plaintiff  of  costs  on  a  verdict  on  an  indivisible  issue ;  if  the  issue  be 

such  that  the  other  side  has,  or  might  have,  a  judgment,  the  case  is 

different.     Thus,  where  the  issue  is  divisible  and  the  defendant  may 

have  a  judgment  as  to  part,  as. in  Williams  v.  Great  Western  Railway 

Company,  8  M.  ft  W.  856,t  or  where  from  the  actual  form  of  pleadings 

he  has  a  judgment,  as  in  Daniel  v.  Barry,  4  Q.  B.  59  (E.  C.  L.  R.  voL 

45),  the  costs  are  disallowed ;  but  not  otherwise ;  Anderson  v.  Chapman, 

5  M.  k  W.  488.t 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  the  rule  must  be  made 
absolute. 

The  question  raised  is  whether,  with  respect  to  the  allowance  of 
costSy  an  issue  can  be  considered  distributive,  which  cannot  be  divided 
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on  the  record  because  it  is  taken  on  one  entire  plea.  I  feel  great  diffi 
culty  in  seeing  how  it  can  be  done.  In  all  the  cases  cited  the.  issue 
might  have  been  divided  on  the  record,  and  a  finding  might  have  been 
entered  on  one  part  of  it  for  the  plaintiff,  and  on  the  other  for  the 
i^ofitrt  defendant ;  but,  where,  as  in  the  present  case,  the  ^plaintiff  is 
-'  entitled  to  the  verdict  on  the  entire  issue,  it  is  diflScuIt  to  see 
how,  for  the  purpose  of  taxation  of  costs,  we  can  distinguish  between 
the  several  allegations  in  the  one  entire  plea.  That  has  never  been 
done  hitherto ;  and  it  would  often  have  been  done,  but  for  the  incon- 
venience of  the  course.  It  is  not  proposed  in  this  case  that  the  Master 
shall  on  taxation  always  inquire  whether  the  different  allegations  were 
proved.  The  defendant's  counsel  ask  that  the  rule  should  be  confined 
to  cases  in  which  the  Judge  has  put  specific  questions  to  the  jury,  and 
they  have  found  that  certain  allegations  have  not  been  proved.  But, 
if  that  were  the  rule,  it  would  be  a  matter  of  accident  whether  tbe 
plaintiff  got  these  costs  or  not,  unless  it  were  to  be  established  that  the 
defendant  had  a  right  to  require  the  Judge  to  put  the  allegations  to  the 
jury  separately ;  which  would,  I  think,  be  most  inconvenient.  In  the 
particular  case  justice  would  be  done  by  adhering  to  my  brother  Patt^ 
son's  order:  but  I  think  it  would  be  an  excess  of  our  jurisdiction  and 
would  lead  to  much  inconvenience  in  other  cases. 

Patteson,  J. — This  question  could  not  have  arisen  unless  I  had  pot 
specific  questions  to  the  jury  as  to  the  different  allegations  in  the  plea; 
for,  if  I  had  left  the  issue  generally  to  the  jury  and  they  had  found  a 
general  verdict,  it  could  not  have  been  known  what  allegations  they 
thought  disproved.  Now  the  questions  were  put  by  me  quite  alio 
,  intuitu ;  and  I  think  the  fact  that  such  questions  were  put  ought  not 
to  affect  the  costs.  In  this  case  there  is  one  single  issue,  indivisible  so 
^Q-^-|  far  as  regards  the  verdict.  It  is  contended  *that  the  issue  maj 
^  nevertheless  be  divisible  as  to  costs.  It  is  quite  clear  that  it  is 
not  divisible  for  the  purpose  of  giving  the  costs  of  those  allegations 
which  were  disproved  to  the  defendant ;  but  it  is  urged  that,  though 
not  divisible  so  as  to  give  the  defendant  those  costs,  it  may  be  so  divi- 
sible as  to  deprive  the  plaintiff  of  them.  I  think  the  precise  question 
has  never  before  been  raised,  as  the  attempt  has  always  been  to  give 
costs,  not  merely  to  deprive  the  other  side  of  them ;  but  I  am  of  opi- 
nion that  we  ought  not  to  establish  the  rule  as  asked  for  now.  I  made 
the  order  with  a  view  to  justice ;  I  am  now  convinced  that,  to  do  so,  I 
rather  wrested  the  law,  and  was  wrong ;  and  that  the  present  rule  most 
be  absolute. 

Coleridge,  J. — The  safe  course  is  to  limit  the  rule  of  Hil.  2,  W.  4, 
I.  74,(a)  to  issues  which  may  be  found  on  the  record.  That  I  think  is 
the  meaning  of  the  general  rule  made  by  all  the  Courts  for  the  purpose 
of  rendering  the  practice  uniform ;  and,  if  it  is  to  be  extended  in  the 

(a)  3  B.  A  Ad.  3S6  (E.  C.  L.  R.  voL  23). 
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manner  now  sought,  it  ought  to  be  done  by  a  general  rule  of  all  the 
Conrtfl.    That  alone  I  consider  a  sufficient  reason  for  setting  aside  this 
order.   But,  further,  I  cannot  but  think,  that  if,  to  advance  what  we  sup- 
posed to  be  the  justice  of  this  case,  we  were  to  extend  the  rule  as  asked, 
we  should  lay  down  a  most  inconvenient  rule  of  practice.     If  an  issue, 
indivisible  for  the  purpose  of  the  verdict,  may  be  divided  for  the  pur- 
pose of  costs,  I  do  not  know  where  to  stop ;  the  party  would  have  at 
lesst  an  equitable  right  in  all  cases  to  ask  the  Judge  to  put  the  allega- 
tioflg  separately ;  which  *would  be  very  inconvenient.   But  that  is  r^ofin 
not  all :  it  would  follow  that  the  Master  must  as  it  were  re-try  ^ 
the  cause,  so  as  to  ascertain  the  materiality  of  each  witness  as  to  each 
allegation.     I  think  it  much  better  to  adhere  to  the  rule  than  wrest 
it  for  the  supposed  justice  of  the  case.     I  say  supposed  justice;  for 
it  mast  be  remembered  we  have  not  complete  knowledge  of  all  the  cir- 
cnznstances. 

Erle,  J. — My  opinion  is  not  material:  but  I  should  have  thought 

the  principle  of  Prudhomme  v.  Fraser,  2  A.  &  E.  '645  (E.  G.  L.  R. 

vol.  29),  was  a  precedent  for  this  order.     The  libel  in  the  present  case 

contained  several  libellous  allegations,  and  was  in  effect  several  libels. 

The  defendant  pleads  a  plea  justifying  both  the  allegation  that  there 

was  a  nuisance,  and  those  that  the  plaintiff  had  otherwise  misbehaved 

himself.     The  plaintiff  puts  in  issue  the  whole  plea;  which  I  think 

was,  in  substance,  one  plea  to. two  causes  of  action.     The  Judge  had  a 

right,  if  he  thought  proper,  to  ask  the  jury  what  their  opinion  was  as 

to  each  allegation  separately ;  and  the  jury  had  a  right,  if  they  pleased, 

to  return  a  special  verdict,  finding  as  to  each  allegation  separately ; 

and,  though  perhaps  in  strictness  they  ought  not  to  be  directed  to 

consider  how  much  of  the  libellous  matter  was  true  when  estimating 

•damages,  I  suppose  there  is  no  doubt  the  jury  would  do  so  in  fact. 

Then,  the  issue  being  divisible  for  all  these  purposes,  I  should  say  that, 

according  to  the  principle  of  Prudhomme  v.  Fraser,  the  issue  might  be 

considered  divisible  for  the  purpose  of  taxation ;  and  that  we  might 


refuse  to  allow  the  plaintiff  *the  costs  of  attempting  to  negative 


[*368 


that  part  of  the  plea  which  was  proved.(a) 

Bule  absolute,  (i) 

(a)  See  bUL  15  A  16  Vict  e.  76,  ••.  77,  81,  223.  No  general  rule  apportioning  the  oosti  of 
iflfaee  fafee  jet  been  made  under  Met  223 ;  so  that  it  ie  apprehended  that,  where  there  is  a  general 
dcDul  of  »  pleading,  the  costs  of  all  the  aUegations,  whether  proved  or  disproTed,  most  foQow 
the  finding,  as  before  the  statute,  aeeording  to  the  principal  case. 

(6)  Reported  by  C.  Blackburn,  Esq. 
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The  Governor  and  Company  of  CHELSEA  Waterworks  v.  WILLIAM 
BOWLEY.    June  18. 

A  waterworks  Oompan  j,  ineorporated  in  parsaanee  of  a  local  Aet,  wer«  empowered  to  Uy  pipci 
in  the  streets,  roads,  Ae.,  and  did  lay  pipes  aoeordinglj.  Tbe  Company  were  assessed  is  the 
land  tax,  as  holders  of  land  in  a  district  within  which  they  had  pipes  laid  down,  bat  in  whiek 
they  had  no  other  property ;  and  their  goods  were  distrained  for  land  tax. 
In  an  action  of  trespass  for  so  taking  the  goods  of  the  Company :  Pica :  Not  Gnilty,  by  statots* 
Held :  That  they  were  not  liable  to  be  assessed  to  the  land  tax  for  the  land  oeenpied  \iy  thtir 
pipes. 

Trespass  for  seizing  goods.  Plea :  Not  Guilty,  by  statate.  Issm 
thereon. 

By  order  of  a  Judge,  and  by  consent  of  the  parties,  a  case  was  stated 
for  the  opinion  of  this  Court. 

The  substance  of  the  case  was,  that  the  Company  were  incorporated 
for  the  purpose  of  erecting  waterworks  by  a  charter  of  incorporation 
granted  to  them  in  9  6.  1,  in  pursuance  of  stat.  8  6.  1,  c.  26  ;(a)  and 
that  their  powers  "were  enlarged  by  further  letters  patent  granted  in  7 
G.  2,  and  by  stat.  49  G.  3,  c.  clvii.(6) 

*5lf;Ql       ^^bcy  '^^^^  empowered,  among  other  things,  to  purchase  and 
^  hold  lands,  not  exceeding  in  value  lOOOZ. ;  and  also,  by  sects.  8 
&  9  of  Stat.  8  G.  1,  c.  26,  to  lay  pipes  from  their  waterworks  throngh 
the  streets,  roads,  &c.,  in  and  about  Westminster. 

In  pursuance  of  their  powers,  they  did  purchase  lands,  lying  entirely 
within,  the  parish  of  St.  George  Hanover  Square,  on  which  their  water- 
works and  reservoirs  were  erected ;  and  from  thence  laid  down  pipes 
through  the  streets,  &c.,  in  the  adjoining  parishes  of  St.  Margaret  and 
St.  John  Westminster.  The  Company  had  no  other  interest  in  the*8oil 
in  those  last-mentioned  parishes  than  arose  from  their  having  the  pipes 
thus  laid  down.  They  w%re  in  1847,  for  the  first  time,  assessed  to  the* 
land  tax  by  the  Commissioners  of  the  Division  consisting  of  St.  Mar- 
garet and  St.  John  Westminster ;  the  property  in  respect  of  which  they 
were  so  assessed  was  described  in  the  assessment  as  «  Land  occupied 
by  the  mains  and  pipes  and  other  apparatus  of  the  said  Governor  and 
Company  for  the  conveyance  and  supply  of  water."  The  defendant,  by 
the  authority  of  the  Commissioners,  distrained  for  the  rate.  The  qnes- 
tion  submitted  tp  the  Court  was,  Whether  the  Company  are  liable  to  be 
assessed  towards  the  land  tax  within  the  said  Division  of  St.  Margaret 
and  St.  John  under  the  circumstances  above  set  forth. 

The  case  was  argued  in  this  term  (June  6tli)  (c)  by  Crowder  for  the 
plaintiiT  and  Willes  for  the  defendant.  The  arguments  on  both  sides 
sufficiently  appear  in  the  judgment.  Our.  adv.  vulL 

(a)  **  For  bet^r  supplying  the  City  aod  Libertiei  of  Westmiof  ter,  and  parte  acQaoeot,  with 
water."  See,  as  to  the  powers  of  the  Compaoy,  Rex  v.  The  Cheleea  Waterworks  Conopanj,  5  B.  A 
Ad.  156  (B.  C.  L.  R.  vol.  27). 

(6)  Local  and  personal,  pablic.  "  For  amending  an  Act,"  Ac.  (8  G.  1,  c.  26),  *'  and  for  enlirt* 
lag  the  powers  thereof." 

(e)  Before  Lord  Campbell,  C.  J.,  Patteaon,  Coleridge,  and  Brie,  Ji. 
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Lord  Campbell,  C.  J.,  now  deliyered  judgment. 
We  are  of  opinion  that  The  Chelsea  Waterworks  *Company  rutoisA 
are  not  liable  to  be  assessed  towards  the  payment  of  land  tax  '- 
within  the  division  of  St.  Margaret  and  St.  John,  Westminster.  We 
shoald  have  had  no  difficulty  in  arriving  at  this  conclusion,  had  it  not 
been  for  the  decisions  holding  this  and  similar  companies  liable  to  be 
assessed  to  the  poor's  rate  under  stat.  48  Elia.  c.  2,  in  respect  of  the 
same  subject-matter. 

The  validity  of  the  present  assessment  is  rested  on  the  4th  section 
of  Stat.  88  0.  8,  c.  5 :  whereby  it  is  enacted(a)  that  all  bodies  corporate 
having  or  holding  any  lands  or  hereditaments  shall  be  charged  to  the 
land  tax.     The  question  is  whether,  in  respect  of  what  the  Company 
have  done,  and  now  enjoy,  under  the  powers  conferred  upon  them  by 
sects.  8  and  9  of  stat.  8  G.  1,  o.  26,  they  can  be  said  to  have  or  to  hold 
any  land  or  hereditament.     Although  it  has  been  considered  for  more 
than  a  century  th%t  they  do  not,  they  could  not  resist  the  assessment 
if  they  ever  were  liable  to  be  assessed  to  the  land  tax.    But  we  think 
that  the  parishes  through  which  their  pipes  pass  have  acted  properly 
in  omitting  to  assess  them.     The  right  in  question,  where  exercised, 
appears  to  us  to  be  in  the  nature  of  an  easement,  and  neither  land  nor 
hereditament.     The  right  is  to  convey  water  through  the  land  of 
another :  and,  whether  the  water  is  to  be  conveyed  upon  the  surface  of 
the  ground,  or  in  covered  drains,  or  in  pipes,  appears  to  us  for  this  pur- 
pose to  be  immaterial.     The  mere  power  to  lay  the  pipes  in  land  can- 
not be  considered  land  or  hereditament ;  nor  *do  we  think  that  r^tn/)^ 
the  pipes  when  laid  can  be  so  considered,  within  the  meaning  of  '- 
the*  Land  tax  Acts.     These  Acts,  in  speaking  of  lands  and  heredita- 
ments, contemplate  property  to  be  let  by  a  landlord  to  a  tenant,  and 
property  the  land  tax  of  which  might  be  redeemed.     The  whole  scope 
of  the  Acts  is  to  throw  the  tax  as  a  charge  upon  the  landlord ;  and  the 
tenant,  having  paid  the  tax,  is  authorized  by  section  17  of  stat.  88  0. 
8,  c.  5,  to  deduct  it  out  of  the  rent.    The  Company  are  not  the  owners 
of  the  land  where  the  pipes  lie ;  nor  are  they  the  tenants  of  this  land ; 
and  there  is  no  rent  from  which  they  can  deduct  the  amount  of  the 
assessment  when  they  have  paid  it. 

Again,  the  provisions  of  stat.  42  G.  8,  c.  116,  for  the  redemption  of 
the  land  tax,  are  wholly  inapplicable  to  such  a  subject,  although  it  was 
clearly  intended  that  thQ  land  tax  on  all  property  which  could  be  con- 
sidered land  was  to  be  redeemable.  The  moment  the  Company  take 
up  their  pipes  which  had  been  laid  under  the  streets  of  any  particular 
parish,  all  pretence  for  saying  that  they  have  or  hold  land  in  the  parish 

(a)  Sect.  4  enaeto:  "Thftt  all  and  erery  manon,  meiraagei,  landi,  and  tenrtnentB/'  Ac,  "an4 
all  hereditamenti,  of  what  nature  or  kind  loeirer/'  ritoatef  Ao., ''  and  being  within  the  reipectlT^ 
eitief,  Ae.,  Aforetaid"  (of  which  Wettmintter  is  one),  "  and  all  and  erery  penon/'  Ae,,  **  bodies 
politic  and  corporate/'  Ac,  '*  having  or  holding  any  inch  manors/'  Ac,  in  respect  thereof  shaU 
be  charged,  ftc 
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would  be  gone :  bat,  after  the  pipes  are  removed,  all  the  land  in  the 
parish  would  remain,  and  it  would  be  had  and  held  as  before.  • 

The  Bath,  Brighton,  and  Chelsea  Waterworks  case8,(a)  touching  the 
assessment  of  companies  to  the  relief  of  the  poor  in  respect  of  pipes 
for  the  conyeyanoe  of  water  or  gas,  as  <<  occupiers  of  land,"  have  been 
very  properly  much  relied  upon ;  for  they  appear  to  be  closely  in  point. 
*  We  by  no  means  feel  ourselves  at  liberty  to  overrule  these  cases,  or 
^o/joT  ^^^^  ^^  express  a  ♦doubt  whether  they  were  rightly  decided. 
■J  But  (Mand,"  like  the  word  ^Mnhabitant,"  which  likewise  occurs 
in  Stat.  43  Eliz.  c.  2,  has  various  meanings ;  and  it  may,  in  that  statute 
passed  to  throw  a  charge  upon  the  occupieTy  mean  the  ground  on  which 
a  chattel  is  deposited  in  the  exercise  of  an  easement,  although  in  other 
acts  of  parliament  it  means  a  legal  interest  in  the  soil.  This  is  the 
meaning  which  we  think  it  bears  in  the  Land  tax  Acts :  and,  if  so,  the 
Company  had  not,  nor  held,  any  land  or  hereditament  which  rendered  I 

them  liable  to  be  assessed  to  the  land  tax:  and  they  are  entitled  to  I 

our  judgment.  Judgment  for  plaintiirs.(i) 

(a)  Rex  V.  The  Corporation  of  Bath,  14  Bast,  800.    Rax  v.  Brighton  Qas  Light  Company,  5 

B.  A  C.  4A6  (B.  C.  L.  R.  yoL  9).    Rex  v.  The  Chelata  Waterworks  Companj,  5  B.  A  Ad.  156  (BL 

C.  L.  R.  ToL  27). 
(6)  Reported  bj  C.  Blaokbnm,  Bsq. 


The  QUEEN  v.  The  AMBERGATE,  NOTTINGHAM  and  BOSTON, 
and  EASTERN  Junction  Railway  Company.     June  13. 

A  motion  for  mandamni  to  a  Railwaj  Company  to  oarry  oat  their  line,  which  it  is  alleged  th^ 
are  leaving  inoomplete  by  laohes,  may  by  grounded  on  a  demand  made  by  a  shareholder  in 
the  Company  itself.  •• 

A  RIJLB  nisi  was  obtained  last  term  for  a  mandamus  calling  upon  the 
aboTCrnamed  Company,  established  under  stat.  9  &  10  Vict.  c.  cIt., 
local  and  personal,  public,  <^for  making  a  railway  from  or  near  the 
Ambergate  Station  of  the  Midland  Railway,  through  Nottingham,  to 
Spalding  and  Boston,  with  branches  therefrom,  and  for  enabling  the 
Company  to  purchase  the  Nottingham  and  Grantham  canals,"  and  stat. 
10  &  11  Vict.  c.  lzxviii.,(a)  local  and  personal,  public,  to  complete  the 
line  of  their  railway  from  Ambergate  to  Grantham.  The  rule  was 
*8631  *ff'*^*®^  **  *^®  instance  of  the  proprietors  of  the  Granthana 
^  Canal  NaTigation,  established  under  stat.  83  G.  3,  c.  94,  and  3T 
G.  3,  c.  30.  By  the  affidavits  on  which  the  motion  was  grounded,  it 
appeared  that  the  railway  had  been  completed  and  opened  from  Netting-- 
ham  to  Grantham,  and,  in  the  opposite  direction  (towards  Ambergate^ 
from  Nottingham  to  Bulwell ;  but  that  the  residue  of  the  line,  from 

(a)  Bnabling  the  Company  to  alter  their  UnOi  and  make  a  branoh  to  Nottingham. 
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BuIWell  to  the  Ambergate  station,  had  not  been  commenced :  that  the 
Railway  Company,  as  was  believed,  did  not  intend  completing  it ;  and 
that  a  committee  of  shareholders  and  directors  appointed  to  report 
npon  the  undertaking  had  (on  May  5th,  1848)  given  their  opinion  against 
carrying  the  line  farther :  That  the  opening  of  the  portions  of  railway 
already  completed  had  diminished  the  tolls  and  profits  of  the  Canal 
Company,  and  was  likely  to  be  a  permanent  injury  to  their  property: 
That  they  had  always  been  ready  and  willing  to  convey  their  Naviga- 
tion, lands,  and  works  to  the  Railway  Company,  as,  by  the  first-men- 
tioned Act,  they  were  required  to  do :  And  that  the  construction  of  the 
remaining  portion  of  the  railway  would  be  of  great  public  benefit. 
To  prove  a  demand  on  the  Railway  Company,  affidavit  was  made  of 
their  having  been  served,  on  March  8th,  1851,  with  the  following  notice, 
dated  the  same  day,  and  signed  by  Henry  Thompson,  stating  himself 
therein  to  be  a  shareholder ;  but  who  was  not  one  of  those  who  made 
the  above-mentioned  report.     The  service  was  by  his  clerk. 

**  I,  Henry  Thompson,  of  Grantham,  in  the  county  of  Lincoln,  Solicitor,  a  pro- 
prietor of  fi?e  shares  in  The  Ambergate,  Nottingham  and  Boston  and  Eastern  Juno- 
tion  Railway  Company,  hereby  give  you  notice  that,  unless  proper  proceedings  shall, 
on  or  before  the  25th  day  of  March,  instant,  be  taken  to  make  and  complete  the 
whole  main  line  of  railway  and  branches  authorized  to  be  made  by  the  said  Com- 
pany pursuant  to  the  provisions  of  *the  Ambergate,"  te,,  "Railway  Act,  rntooA 
1846.  and  of  the  Ambergate."  Ac,  "  Railway  Amendment  Act,  1847, 1  shall  L 
institute  such  proceedings  as  I  may  be  advised  at  law  and  in  equity  for  the  purpose 
of  compelling  the  "said  Company  to  complete  such  main  line  and  branches,  and  to 
restrain  the  said  Company  and  the  directors  thereof  from  applying  any  of  the  profits 
or  other  funds  of  the  said  Company  to  any  other  purpose  than  for  the  purpose  of 
such  completion,  and  from  doing  any  act  which  may  prevent,  or  from  neglecting  to  do 
anytiiing  which  may  be  necessary  for,  the  completion  of  such  main  line  and  branches. 
Dated,"  Ac. 

There  was  also  an  affidavit  showing  that,  on  May  12th,  a  survey  and 
inqniries  had  been  made  along  the  formerly  proposed  line  from  Bulwell 
to  the  Ambergate  Station,  and  that  no  preparation  appeared  to  have 
been  made  for  constructing  the  railway  in  that  direction. 

Willes  now  showed  cause. — [The  Court  inquired  of  Sir  F.  Kelly^ 
who  supported  the  rule,  for  whom  he  appeared.  Sir  F.  Kelly, — For 
Thompson  and  for  the  Grantham  Canal  Company.]  There  has  been 
no  sufficient  demand  and  refusal.  The  Canal  Company  themselves  have 
made  no  demand ;  and,  supposing  that  they  could  avail  themselves  of 
Thompson's  demand,  he  himself  could  not  regularly  make  it ;  for  he 
has  no  authority  unless  as  a  shareholder  in  the  Railway  Company ;  and 
(assuming  that  the  notice,  which  is  the  only  evidence  on  the  subject, 
sufficiently  proves  him  to  be  a  shareholder)  the  reception  of  the  report 
made  on  May  5th  shows  a  laches  which  disables  any  member  of  the 
Company  from  making  this  demand.  [Lord  Campbell,  C.  J. — The 
demand  by  Thompson  as  a  shareholder  appears  sufficiently  for  the  pre- 
sent purpose.]    There  is  no  sufficient  evidence  of  a  refusal.    [Erlb,  J. 
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•—The  omission  to  take  anj  step  after  the  notice*  is  a  tacit  refusal. 
Lord  Campbell,  C.  J. — ^Enough  appears  to  call  upon  you  to  show  per- 
formance.] 

^„^-,  ♦Sir  F.  KeUffj  with  whom  were  Peaeoek  and  Pearwny  was  then 
^  called  upon  by  the  Court,  as  to  the  demand  by  Thompson. — [Pat- 
TB80N,  J. — Is  there  any  instance  of  a  shareholder  making  such  an  ap- 
plication as  this,  to  ground  a  motion  for  mandamus  against  the  Com- 
pany of  which  he  ia  one  ?  Lord  Campbell,  C.  J. — I  do  not  see  why  he 
may  not.  It  is  assumed  that  the  performance  is  not  only  their  duty, 
but  for  their  advantage.]  An  advantage  with  a  view  to  which  he  has 
invested  his  money.  [Pattbson,  J. — He  calls  upon  himself,  among 
others,  to  perform  the  duty.  Lord  Campbell,  C.  J. — He  may  have 
been  a  shareholder  who  dissented  from  an  adoption  of  the  report.  If 
he  joined  in  the  adoption,,  that  might  be  an  estoppel.  I  do  not  see  an 
objection  otherwise.]  The  report  was  merely  a  recommendation  sob- 
mitted  to  the  Company.  [Pattbson,  J. — In  Regina  v.  The  Eiastern 
Counties  Railway  Company,  10  A.  &  E.  581  (E.  C.  L.  R.  vol.  37),  {a) 
the  application  was  made  by  shareholders  in  the  Company  as  well  aa  by 
landowners.]     Sir  F.  Kelly  was  then  stopped  by  the  Court. 

Lord  Campbell,  C.  J. — We  all  think  that  the  rule  should  be  made 
absolute. 

Patteson,  Coleridge,  and  Erlb,  Js.,  concurred. 

Rule  ab8olute.(6) 

(a)  See  pp.  639,  S49. 

(6)  See,  M  to  prooeediDfi  on  tho  m«nd»nm%  Regina  «.  Antborgnie,  Ao.,  Raflway  Compaay,  1 
B.  k  B.  372  (E.  C.  L.  R.  toL  72). 


The  QUEEN  v.  The  LANCASHIRE  and  TORESHIRE  Railwaj 
Company.    June  IS. 

Reported,  16  Q.  B.  906,  note  (i)  (E.  C.  L.  R.  vol.  71). 


*866] 


*DOB  on  the  demise  of  PALMER  v.  MARTHA  ETRE. 
June  18. 


Lenor  of  plaintiff  wai  the  auignee  of  a  mortgage,  made  more  than  twenty  yean  befera 
eJeeUneat  broaght ;  hat  the  mortgagor  had,  within  twenty  yean,  paid  intereet  on  the  mortgac*^ 
Defendant  had  been  let  into  poneuion  more  than  a  year  before  the  mortgage,  by  the  mortgagar, 
and  luffered  by  him  ae  a  favonr,  to  oeenpy  the  premiaee  withont  payment  of  rent,  and  withoet 
any  written  acknowledgment  The  mortgagor's  right  of  entry  as  against  defendant  aecraeC 
under  itat  3  A  4  W.  4,  o.  27,  less  than  twenty  yean  before  the  mortgage,  bat  more  th«a 
twenty  years  before  ejectment  broaght 

Held,  that  stat  T  W.  4  A  1  Vict  o.  S8,  presenred  to  the  lessor  of  the  plaint,  being  a  maw 
gagee,  the  same  right  of  entry  as  if  sUt  S  A  4  W.  4,  e.  37,  had  not  passed :  and  that»  tka 
defendant's  possession  nerer  haTing  been  snob  as,  before  stat  8  A  4  W.  4,  c  37,  woold  hawa 
•been  advene  toithe  lessor  of  the  plidntiff,  he  was  entitled  to  reeorer;  thongh  tiie  marl- 
gago^s  right  of  entry  within  the  meaning  of  stat  S  A  4  W.  4»  a.  37,  had  aaoraed  helara 
the  mortgage,  and  was  barred  nnder  that  statnta  by  liq^  of  time  befna  eoauBenessMat 
of  the  aetion. 
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Ejectmbnt  for  a  hoase.     On  the  trial,  before  Gresswell,  J.,  at  the 
last  Spring  Assises  at  York,  it  appeared  that,  in  1828,  John  Eyre,  the 
owner  in  fee  of  the  house,  mortgaged  it,  with  other  property,  for  a  term 
of  500  years,  to  a  person  deceased,  whose  executor  was  the  lessor  of 
the  plaintiff;  and  interest  had  been  paid  by  John  Eyre,  in  1841.     The 
defendant,  Martha,  was  the  sister  of  John  Eyre.   Her  mother  had  been 
tenant  for  life  of  the  house ;  the  defendant  resided  there  with  her  mo* 
ther  up  to  the  time  of  the  mother's  death,  in  1821 ;  and  from  that  time, 
which  was  before  the  mortgage  and  more  than  twenty  years  before  the 
commencement  of  the  action,  she  had  been  permitted  by  John  Eyre, 
who  on  the  death  of  the  tenant  for  life  became  entitled  to  the  fee,  to 
reside  there  without  payment  of  rent ;  and  she  never  had  made  any 
written  acknowledgment  of  her  brother's  title.     It  was  contended  for 
the  defendant  that  by  stat.  8  &  4  W.  4,  c.  27,  the  entry  was  barred. 
The  answer  was,  that  the  right  of  entry  was  preserved  by  stat.  7  W.  4 
&  1  Vict.  *c.  28.     The  learned  Judge  directed  a  verdict  for  the  r«Q/.» 
defendant,  reserving  leave  to  move  to  enter  a  verdict  for  the  ^ 
plaintiff. 
KnowleBj  in  last  Easter  Term,  obtained  a  rule  nisi  accordingly. 
Wat9on  and  12.  Hall^  in  this  term  (May  80th),  showed  cause.(a) — The 
defendant  was  in  possession  in  1821 ;.  and  the  right  of  entry  first  ac- 
crued, within  the  meaning  of  stat.  8  &  4  W.  4,  o.  27,  s.  2,  at  the  latest 
in  1822.     If  the  possession  of  the  defendant  commenced  in  such  a  man- 
ner that,  under  the  old  law,  it  would  have  been  held  possessio  fratris, 
the  effect  of  stat.  3  &  4  W.  4,  c.  27,  s.  18,  is  that  the  right  of  entry 
accrued  in  1821  when  she  first  entered.     If  she  was  tenant  at  will,  or 
from  year  to  year,  it  accrued,  under  sects.  7  and  8,  at  the  end  of  a 
year,  that  is  in  1822.     In  either  way,  the  right  of  entry  of  John  Eyre, 
and  those  claiming  under  him,  was  barred,  several  years  before  this 
action  commenced.    But  it  is  said  that,  inasmuch  as  the  lessor  of  the 
plaintiff  is  a  mortgagee,  his  right  of  entry  is  giv^n  by  stat.  7  W.  4  &  1 
Vict.  c.  28.     That  statute  was  passed  immediately  after  the  decision  in 
Doe  dem.  Jones  v.  Williams,  5  A.  &  E.  291  (E.  C.  L.  B.  vol.  81),  in 
consequence  of  the  doubt  there  thrown  out  by  Patteson,  J.     [Lord 
Campbell,  C.  J. — The  point  suggested  by  my  brother  Patteson  alarmed 
mortgagees,  as  well  it  might :  and,  in  consequence,  that  very  learned 
Judge  Littledale  drew  the  Act  7  W.  4  &  1  Vict.  c.  28.]    The  object  of 
that  Act  was  to  obviate  the  doubt  whether  the  mortgagee  was  not  by 
stat.  8  &  4  W.  4,  0.  27,  barred  as  against  the  mortgagor.  It  *effec- 


taates  that  object ;  the  mortgagee  may  enter  upon  the  mortga- 


[♦868 


gor,  and  upon  any  one  on  whom  ^he  mortgagor  could  enter ;  but  it  never 
could  be  intended  that  a  mortgagee  could  enter  on  any  person.  It  may  be 
material  to  observe  that  the  right  of  entry  in  the  present  case  accrued 
before  the  mortgage ;  and  therefore  the  question  comes  to  be  whether 

(o)  Before  Lord  Oaapbefi,  0.  J.,  PaUoeon,  Celeriage,  and  lilt,  U. 
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a  person  out  of  possession  of  land  can,  by  a  subseq^ient  mortgage  and 
payment  of  interest,  confer  a  right  of  entry  on  another,  which  shall  con- 
tinue after  his  own  is  barred.  In  Doe  dem.  Goody  v.  Garter,  9  Q.  B. 
868  (E.  G.  L.  R.  vol.  58),  the  lessor  of  the  plaintiff  was  a  mortgagee, 
yet  the  statute  was  held  a  bar. 

Knowlen  and  Unthanhy  contra. — In  Doe  dem.  Goody  r.  Garter,  it 
does  not  appear  that  interest  had  been  paid  within  the  twenty  years; 
most  probably  there  was  no  evidence  of  that  fact ;  at  all  events  the 
Court  had  not  their  attention  called  to  stat.  7  W.  4  &  1  Vict.  c.  28,  and 
gave  no  decision  on  its  construction.  This  is  the  first  time  that  the 
Court  has  had«to  give  the  statute  a  judicial  interpretation.  Its  object 
was  to  secure  mortgagees,  whose  title  was  shaken  by  stat.  3  &  4  W.  4, 
c.  27  ;  that  could  scarcely  be  effected  by  anything  short  of  an  enact- 
ment that  a  mortgagee  who  had  received  payment  within  twenty  jean 
should  be  in  the  same  position  in  which  he  was  before  stat.  3  &  4  W.  4, 
c.  27 ;  and,  accordingly,  the  words  of  stat.  7  W.  4  &  1  Vict.  c.  28,  are 
express,  that  he  may  make  his  entry  <>  anything  in  the  said  Act  not- 
withstanding." The  meaning  must  be,  that  he  is  barred  where,  before 
^or^q-^  stat.  8  &  4  W.  4,  c.  27,  he  would  have  been  barred,  and  not  *olher- 
-*  wise.  Now  in  the  present  case  it  is  clear  that,  but  for  stat.  3  k 
4  W.  4,  c.  27,  the  lessor  of  the  plaintiff  would  have  had  a  right  of  entry; 
for  the  possession  of  the  defendant  never  was  adverse  to  that  of  her 
brother  John  Eyre,  nor,  consequently,  to  that  of  his  mortgagee.  It 
would  be  different,  probably,  if  the  possession  of  the  defendant  had  been 
adverse,  or  if  the  title  of  the  mortgagor  had  been  extinguished  under 
stat.  3  &  4  W.  4,  c.  27,  s.  34,  at  the  time  of  the  mortgage. 

Cur.  adv.  vulL 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

We  are  of  opinion  that  in  this  case  the  verdict  ought  to  be  entered 
for  the  lessor  of  the  plaintiff.  Looking  only  to  stat.  3  &  4  W.  4,  c.  27, 
the  action  is  barred ;  for  it  was  not  commenced  within  twenty  years 
next  after  the  time  at  which  the  right  to  bring  such  action  first  accrued 
to  the  lessor  of  the  plaintiff  or  to  any  person  through  whom  he  claims. 
The  facts  that  the  defendant  was  the  sister  of  John  Eyre,  and  that  she 
held  with  his  consent,  are  now  immaterial ;  the  possession  of  a  relation 
of  the  person  entitled  being  no  longer  deemed  the  possession  of  the  heir, 
and  lapse  of  time  for  the  requisite  period,  without  payment  of  rent  or  writ- 
ten acknowledgment,  giving  a  title  irrespective  of  any  consideration 
whether  the  possession  was  adverse.  The  defendant,  having  been  tenant 
at  will  to  her  brother,  had  been  in  possession  more  than  twenty-one 
years'from  the  time  of  her  entry,  without  payment  of  rent  or  written 
acknowledgment ;  and  under  stat.  3  &  4  W.  4,  c.  27,  the  fee  woold 
♦^701  ^*^®  vested  in  her ;  Doe  dem.  Goody  *v.  Carter.  But  we  most 
^  look  to  the  statute,  7  W.  4  &  1  Vict.  c.  28,  upon  which  a  Court 
of  law  is  now  for  the  first  time  called  upon  to  put  a  construction. 
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In  the  year' 1828,  John  Eyre,  being  seised  in  fee  of  the  house  in 
question,  mortgaged  it  for* a  term  of  500  years:  the  lessor  of  the  plain- 
tiff is  now  the  assignee  of  the  mortgage  ;  and  the  mortgagor  had  paid 
him  interest  on  the  mortgage  till  recently  before  the  commencement  of 
this  action.     His  counsel  contend  therefore  that  his  right  of  recovery 
is  the  same  as  if  stat.  3  &  4  W.  4,  c.  27,  had  never  passed,  in  which 
case,  there  having  been  no  adverse  possession,  the  action  would  clearly 
have  been  maintainable.     The  statute  relied  upon,  after  reciting  that 
doubts  had  been  entertained  as  to  the  effect  of  the  former  statute  «« so  far 
as  the  same  relates  to  mortgages,"  enacts  «<  that  it  shall  and  may  be  lawful 
for  any  person  entitled  to  or  claiming  under  any  mortgage  of  land"  to 
«  bring  an  action"  « to  recover  such  land  at  any  time  within  twenty  years 
next  after  the  last  payment  of  any  part  of  the  principal  money  or  inte- 
rest secured  by  «uch  mortgage,  although  more  than  twenty  years  may 
iiave  elapsed  since  the  time  at  which  the  right"  to  brin^  such  acf^ion 
"shall  have  first  accrued."     This  language  in  its  natural  and  gramma- 
tical sense  applies  to  the  present  case.     The  lessor  of  the  plaintiff  is  en- 
titled to  and  claims  under  a  mortgage  of  the  house  to  recover  which  the 
action  is  brought ;  and  he  has  brought  his  action  within  twenty  years 
next  after  the  last  payment  of  interest  secured  by  such  mortgage, 
although  more  than  twenty  years  had  elapsed  since  the  time  at  which 
the  right    to  bring  the  action  had  first  accrued.      The  defendant's 
counsel   contend  that  the  enactment  must  be  confined  to  the   case 
*where  the  mortgagor  has  himself  been  and  continued  in  posses- 
sion of  the  mortgaged  premises,  or  might  himself  maintain  an 
ejectment  against  a  tenant  in  possession;  and  we  are  told  that  its 
object  was  to  remove  a  doubt  whether,  where  the  mortgagor  had  been 
allowed  to  remain  in  possession  more  than  twenty  years  after  the  for<- 
feiture  of  the  mortgage  by  default  in  repaying  the  mortgage-money, 
although  the  interest  on  the  mortgage  continued  to  be  regularly  paid^ 
the  mortgagee  could  maintain  an  ejectment  against  the  mortgagor  or 
his  tenants.     But  we  must  learn  the  object  of  the  Legislature  from  the 
language  of  the  statute :  and  it  clearly  appears  to  have  been,  to  make 
mortgages   an  available  security,  where  they  were  good  and  valid  in 
their  inception,  and  the  mortgagee,  having  received  payment  of  his 
interest,  cannot  be  charged  with  any  laches.      This  object  would  be 
effectually  defeated  if  we  were  to  adopt  the  limited  construction  pro- 
posed, by  interpolating  the  words  necessary  for  that  purpose.     In  the 
vast  majority  of  mortgages  in  England,  the  mortgagor  is  not  in  the 
actual  possession  of  the  mortgaged  lands  when  the  mortgage  is  executed^ 
and  they   afterwards  remain  in  the  possession  of  his  tenants.     The 
mortgagee  and  those  who  advise  him  are  perfectly  satisfied  if,  upon 
reference  to  a  conveyancer,  the  title  to  the  premises  to  be  mortgaged, 
is  pronoanced  good,  and,  upon  a  reference  to  a  surveyor,  the  value  is 
found  to  be  sufiicient.     If  the  mortgagee  receives  regular  payment  of 
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his  interest  under  the  mortgage,  he  never  inquires,  and  he  would  not 
be  allowed  to  inquire,  whether  rent  is  regularly  paid  by  the  tenants  to 
the  mortgagor. 

The  mortgagor,  therefore,  according  to  the  defendant's  constroction 
♦QT91  ^^  ^^^  statute,  by  omitting  to  receive  *rent  for  twenty  years  or 
^  to  obtain  a  written  acknowledgment  from  a  tenant,  maj  place 
the  mortgagee  in  the  position  of  suddenly  finding  that  for  the  repay- 
ment of  the  mortgage-money  he  must  look  only  to  the  personal  credit 
of  an  insolvent.     On  the  other  band  it  is  said  that,  although  there  may 
be  little  sympathy  for  a  person  who,  like  the  defendant,  ungratefully 
and  fraudulently  seeks  to  turn  long-continued  kindness  into  the  means 
of  robbing  a  benefactor,  we  must  regard  the  hardship  which  may  be 
thrown  upon  a  purchaser  for  value,  who  for  twenty  years  has  been  in 
undisputed   possession  of  the  estate.     But  a  purchaser  can  only  be 
affected  by  mortgages  executed  prior  to  his  purchase;   in  a  register 
county  he  must  have  full  notice  of  a  prior  mortgage,  or  it  is  Void  as 
against  him ;  and,  even  without  the  benefit  of  a  register,  there  must 
have  been  negligence  on  his  part  if  an  existing  mortgage  is  not  dis- 
covered.    It  was  argued  before  us  that  the  owner  of  an  estate,  who  is 
himself  barred  by  a  tenant  having  occupied  twenty  years  without  pay- 
ment of  rent  or  acknowledgment,  might,  by  executing  a  mortgage,  and 
payment  of  interest  to  a  mortgagee,  vest  in  the  latter  a  right  of  entry 
which  he  could  not  exercise  himself:  but  by  such  a  mortgage  nothing 
would  pass,  under  stat.  8  &  4  W.  4,  c.  27,  s.  84,  the  right  of  the  owner 
being  extinguished  at  the  end  of  the  period  of  limitation. 

A  case  may  be  put,  where  a  person  who  has  occupied  as  tenant  by 
Buiferance  nearly  twenty  years  without  payment  of  rent  or  written 
acknowledgment  might  be  deprived  of  the  benefit  of  the  Statute  of 
Limitations  by  the  owner  mortgaging  the  premises  and  going  on,  for  a 
great  many  years  afterwards,  paying,  interest  to  the  mortgagee.  Bat 
^nrro-i  ^^  canuot  bc  considered  to  have  been  *an  object  of  the  Legislature 
-*  to  protect  the  interest  of  such  a  person.  The  mortgagor  cer- 
tainly may,  in  some  cases,  gain  a  consequential  advantage  by  our  con- 
struction of  the  statute,  although  it  was  passed  for  the  security  of 
mortgagees.  Still,  without  this,  the  security  intended  to  be  given  to 
mortgagees  cannot  be  enjoyed. 

Seeing  no  inconvenient  consequences  which  would  follow  from  sup- 
posing that  the  words  of  the  Legislature  were  used  in  their  natural  and 
grammatical  sense,  we  think  that  we  are  not  at  liberty  to  put  any  forced 
or  limited  construction  upon  them,  and  therefore  .that  the  lessor  of  the 
plaintiff  is  entitled  to  our  judgment.  ^  Rule  ab8olate.(a) 

(o)  Reported  by  0.  BlMkban,  Eiq. 
Sm  the  next  oMe. 
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DOE,  on   the  seyeral   demises  of  BADDELET  and  WALLER,  v. 
MASSEY.    June  18. 

A  tenut  taking  in  land  a4)*m°^  ^  ^i>  o^n»  ^7  eneroMhoient,  mwit,  ai  between  bimaelf  and 
the  landlord,  be  deemed,  primi  facie,  to  take  it  as  part  of  tbe  dcmiied  land :  bat  tbat  pre- 
lamption  will  not  prevail  for  tbe  landlord's  benefit  against  third  persons. 

The  laodlord  of  A.  and  B.,  adjacent  closes,  mortgas^d  them,  and  afterwards  demised  A.  Tbe 
tenant  of  A.  built  npon  B.  without  leaTe  of  the  landlord,  who,  on  permission  being  asked, 
refused  it,  saying  he  had  granted  rights  over  B.  to  occupiers  of  other  acyoining  lands.  The 
tenant  held  both  A.  and  B.  for  twenty  years,  paying  rent  to  the  landlord  under  the  demise 
of  A.,  but  not  expressly  in  respect  of  B.  Held  that,  on  this  evidence,  he  might  insist,  as 
against  the  landlord^  on  a  twenty  years'  occupation  of  B.  within  stat  3  A  4  W.  4,  c.  27,  ss.  2 
andl  ' 

On  a  purohase  of  lands  whioh  were  under  mortgage,  the  purchaser  paid  the  principal  and 
interest  due  on  the  mortgage,  and  took  a  conveyance  in  which  mortgagor  and  mortgagee 
joined,  of  tbe  premises,  and  of  the  mortgagor's  equity  of  redemption  and  all  the  residue  of  hia 
interest: 

field,  that  the  purebaaer  was  a  person  "claiming  under'*  a  mortgage,  within  stat.  7  W.  4  A  1 
YieL  c.  28 ;  and  that  the  twenty  years'  limitation  under  stat  3  A  4  W.  4,  o.  27,  s.  2,  ran 
from  the  paying  off  of  the  mortgage  and  interest 

Ejectment  for  a  workshop,  &c.,  and  one  acre  of  land,  in  the  parish  of 
St.  James,  Clerkenwell,  in  the  *county  of  Middlesex.     Demises, 


by^Baddelej  on  18th  and  by  Waller  on  12th,  of  April,  1850. 
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The  plaintiff's  particular  of  demand  described  the  premises  as  a  piece 
of  ground  situate  between  the  backs  of  the  gardens  of  the  houses  Nos. 
9  and  10,  Wilmington  Square,  in  the  aboye-named  parish  (or  part  of 
the  said  gardens),  and  the  gardens  or  yard  of  houses  in  John  Street, 
Wilmington  Square  aforesaid ;  together  with  the  workshop,  erections, 
and  buildings  standing  and  being  thereon. 

On  the  trial,  before  Coleridge,  J.,  at  the  sittings  in« Middlesex  during 
last  Easter  term,  it  appeared  that,  in  April,  1821,  the  Marquis  of  North- 
ampton, being  tenant  in  fee  of  a  piece  of  ground  called  Spa  Fields, 
demised  certain  parcels  of  it  to  Qeorge  Groodwin  for  99  years :  and  that 
Goodwin,  in  May,  1822,  demised  part  of  these  lands,  including  the 
ground  now  in  question,  to  John  Wilson,  a  builder,  for  95  years.  Houses, 
9  and  10  Wilmington  Square,  had  already  been  built  upon  the  demised 
lands.  In  July,  1822,  Wilson  mortgaged  the  lands  to  Benjamin  €h>ode 
for  the  residue  of  the  term,  to  secure  payment  of  80002.  In  1824, 
Goode,  by  conyeyance  to  which  Wilson  was  a  party,  assigned  the  mort- 
gage to  Stewart  Marjoribanks  and  others.  In  June,  1825,  Wilson  exe- 
cated  a  farther  mortgage  to  George  Child  of  the  same  premises,  subject 
to  the  mortgage  last  before  mentioned. 

Wilson  continued  in  possession,  and,  on  26th  May,  1829,  demised  a' 
part  of  the  mortgaged  lands,  adjoining  the  parcel  now  in  dispute,  to 
Massey,  the  defendant,  for  21  years.  Massey  soon  afterwards  requested 
Wilson  to  grant  him  a  lease  also  of  the  ground  now  in  question  (being 
at  tbat  time  waste)  for  the  purpose  of  building?  Wilson  had  already 
granted  a  right  of  way  over  this  ground  to  the  occupiers  of  9  and  10 
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^nnr-i  Wilmington  Square;  *and  he  therefore  declined  to  grant  Maasey 
^  the  lease,  or  any  permission  to  build  on  the  spot ;  and  be  told 
Massey  that,  if  he  built  there,  he  must  do  it  on  his  own  responsibility. 
Massey  then  built  on  this  piece  of  ground  the  workshop  and  premises 
described  in  the  particular,  Wilson  not  interfering,  and  never  receiving 
any  rent  in  respect  of  this  parcel. 

By  indenture  between  Marjoribanks  and  his  co-mortgagees  of  the  first 
part,  Oeorge  Child  of  the  second  part,  Wilson  of  the  third  part,  and' 
Robert  Child  of  the  fourth  part,  dated  20th  August,  1834,  the  principal 
and  interest  due  on  the  mortgages  being  then  paid  off,  Wilson^s  term 
in  all  the  mortgaged  premises  was  assigned,  by  direction  of  Wilson,  to 
Robert  Child  (the  party  paying  off  the  mortgages),  to  hold  free  from 
the  said  mortgages ;  and  all  Wilson's  equity  of  redemption,  and  all  the 
rest,  residue,  &c.,  of  hia  interest  in  the  premises,  were  at  the  same 
time  conveyed  to  R.  Child.  On  his  death  his  executors,  according  to 
the  directions  of  his  will,  sold  the  premises,  and  assigned  the  term  to 
William  Croft  Fish,  the  purchaser.  On  the  death  of  Fish,  his  executor, 
in  1846,  acting  under  the  directions  of  his  will,  sold  the  premises  and 
assigned  them  to  Richard  Rock  Baddeley,  the  first  lessor  of  the  plain- 
tiff. The  other  lessor  of  the  plaintiff,  Arthur  Waller,  claimed  und«r  a 
mortgage  from  Baddeley,  executed  in  1846. 

Massey  on  the  expiration  of  his  lease,  in  1850,  gave  up  the  premises 
demised  to  him  by  Wilson,  but  refused  to  surrender  the  land  adjoining. 

It  was  urged  on  behalf  of  the  defendant  that  the  action  was  barred 
by  Stat.  3  &  4  W.  4,  c.  27,  ss.  2,  3,  for  want  of  possession  or  receipt 
of  rent  within  twenty  years ;  and  that  the  claim  was  not  saved  by  stat. 
*«i761  "^  W-  *  *  J^  ^^c^-  ^-  28,  4;he  lessor  of  the  plaintiff  Baddeley  *not 
^  being  a  person  «<  entitled  to  or  claiming  under  any  mortgage" 
within  the  meaning  of  that  Act.  Coleridge,  J.,  directed  a  verdict  for 
the  plaintiff  on  the  first  demise,  giving  leave  to  move  to  enter  a  nonsuit 
The  defendant  had  a  verdict  on  the  second  demise.  M.  Chamben,  in 
last  Easter  term,  obtained  a  rule  nisi  according  to  the  leave  reserved. 
In  this  term,(a) 

Knowlea  and  ffawkins  showed  cause. — First,  the  defendant  cannot 
dispute  that  he  held  the  close  in  question,  down  to  1850,  as  tenant  to 
Wilson  and  his  assigns.  This  and  the  close  demised  in  1829  were  parts 
of  one  estate  which  was  in  the  hands  of  Wilson.  The  close  in  question 
was  not  demised  by  Wilson  to  Massey ;  and  it  is  said  that  others  bad 
rights  over  it :  but  Massey  encroached  upon  it  with  the  acquiescence 
if  not  the  consent  of  Wilson  ;  and,  at  all  events,  any  encroachment  whicb 
he  made  during  his  tenancy  must  be  taken  to  have  been  for  the  benefit 
of  his  landlord,  if  the  contrary  be  not  proved ;  Doe  dem.  Lewis  v.  Rees, 

6  Car.  &  P.  610  (E.  C.  L.  R.  vol.'  25),  Doe  dem.  Dunraven  v.  Williams, 

7  Car.  &  P.  332  (E.  0.  L.  R.  vol.  32),  Doe  dem.  Harrison  v.  Murrell, 

(a)  Jane  Tth.    Before  Lord  CampbeU,  C.  J.,  Patteeon,  Coleridge,  and  Brl«,  Jn 
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8  Car.  &  P.  134  (£.  C.  L.  R.  vol.  34),  Doe  dem.  Lloyd  v.  Jones,  15  M.  & 
W.  580. t(a)   An  enclosure  of  waste  by  a  tenant  is  to  be  presumed  to  have 
been  made  for  the  landlord  and  with  his  assent,  particularly  where  the 
landlord  has  a  reversionary  interest  in  such  waste ;  Bryan  dem.  Child  v. 
Winwood,  1  Taunt.  208.     If  so,  the  close  here  in  question  was  insepa- 
rable from  the  land  demised  in  1829,  and  should  have  been  given  up 
with  it.    [Lord  Campbell,  C.  J. — The  principle  of  law  must  be  that 
the  ^lessee  is  estopped  from  denying  that  the  whole  premises  are 
those  which  were  demised  to  him.     It  would  be  strange  to  lay 
down  that  the  tenant  steals  for  the  benefit  of  his  landlord.]     There  is 
nothing  here  to  rebut  the  presumption  that  the  land  was  taken  in  for 
the  landlord's  benefit.     [Lord  Campbell,  G.  J. — If  it  was  so  taken, 
the  landlord  is  thereby  entitled  as  against  the  tenant  who  took,  but  not 
aa  against  a  third  person.]    If  that  person «did  not  interfere  for  twenty 
years,  the  fact  might  operate  as  against  him.     On  the  evidence  in  this 
case,  the  tenant's  conduct  is  not  that  of  a  person  encroaching  for  him- 
self.   He  applies  for  a  lease,  is  told  that  the  landlord  will  not  interfere 
(having  a  difficulty  in  granting  the  lease,  on  account  of  his  own  conduct 
with  respect  to  a  right  of  way),  and  thed  openly  proceeds  in  the  same 
manner  as  if  the  lease  had  been  granted. 

But,  further,  the  claim  of  the  lessor  of  the  plaintiff  is  saved  by  stat. 
7  W.  4  &  1  Vict.  c.  28,  the  last  payment  of  interest  on  Wilson's  mort- 
gage having  been  made  on  20th  August,  1884.  <rhat  statute  was 
passed  expressly  for  the  relief  of  mortgagees,  whose  rights  were  doubt- 
ful onder  stat.  3  &  4  W.  4,  c.  27.  [Lonl  Campbell,  C.  J. — The  imme- 
diate evil  contemplated  was  that  the  statute  of  3  &  4  W.  4  might  be 
held  to  run  from  a  default  in  payment  of  the  mortgage-money,  though 
the  interest  might  have  been  paid  for  nineteen  years  afterwards. (6) 
Bat  the  Act  may  apply  to  other  cases.]  It  is  true  that,  in  this  case, 
Wilson's  mortgage  was  paid  off  before  Robert  Child  acquired  the  title 
from  which  that  of  Baddeley  is  derived.  But  the  conveyance  to  Robert 
*Child  was  by  the  mortgagor  and  mortgagee;  and  stat.  7  W.  4  r«Q.^n 
&  1  Vict.  c.  28,  preserves  the  right  (for  twenty  years  after  any  ^ 
payment  of  interest)  to  any  person  «  entitled  to  or.  claiming  under"  any 
mortgage.  [Lord  Campbell,  C.  J. — Whatever  right  of  entry  was  in 
the  mortgagee  passed  to  Robert  Child  by  the  conveyance.]  KnowleM 
referred  to  the  argument  on  behalf  of  the  plaintiff  in  Doe  dem.  Palmer 
r.  Eyre,  ante,  p.  366. 

Chambers  and  John  Hendersorij  contr Jl. — First :  If  the  argument  on 
the  other  side  be  correct,  Massey  was  a  tenant  at  will  of  the  land  taken 
in  by  encroachment ;  and  there  has  been  no  notice  to  determine  the 
will.  But  the  encroachment  could  not  take  effect  for  the  benefit  of  the 
landlord,  as  against  a  third  person.     It  was  pointed  out  in  argument, 

(a)  8e«  Andrews  v,  Hmilea,  2  B.  A  B.  349  (B.  C.  L.  R.  toI  75). 
(6)  8oe  Due  dem.  Jooec  v,  WUliams,  5  A.  ^  B.  291  (E.  C.  L.  R.  yaV  81). 
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in  Doe  dem.  Lloyi  v.  Jones,  15  M.  &  W.  584,t  that,  "  in  Doe  dem. 
Coldough  V.  Mulliner,  1  Esp.  N.  P.  C.  460,  Lord  Kenyon  ruled,  that 
an  encroachment  bj  the  tenant  on  the  waste  did  not  belong  to  his  land- 
lord, and  is  reported  to  have  revolted  at  the  idea  that  the  tenant  coolJ 
make  his  landlord  a  trespasser."  Alderson,  B.,  remarked,  in  the  first 
cited  case :  «« The  answer  to  that  is,  that  the  presumption  may  be  re- 
butted by  the  repudiation  of  the  landlord,  as  well  as  by  the  acts  of  the 
tenant.'*  Here  the  landlord  refused  altogether  to  countenance  the 
encroachment.  In  Doe  dem.  Golclough  v.  Mulliner,  the  lord  was  a  third 
person,  whose  rights  could  not  be  affected  by  anything  that* took  place 
between  the  landlord  and  tenant :  so,  in  the  present  case,  was  the  mort- 
gagee. In  Doe  dem.  Dunraven  v.  Williams,  7  Gar.  k  P.  333  (E.  C.  L 
R.  vol.  32),  Coleridge,  J.,  said:  ««Prim&  facie,  the  law  presumes  that 
♦^7Q1  *^^^U  enclosure  made  by  a  tenant  adjoining  the  demised  premises 

-*  was  made  by  him  for  the  benefit  of  his  landlord  :"  but  he  added: 
i^and  there  is  no  evidence  in  this  case  to  rebut  that  presumption.'*  ^'If 
you  think  that  the  defendant  enclosed  the  land  in  question,  as  he  has 
said  he'  did,  as  being  part  of  the  premises  comprised  in  his  lease,  his 
possession  was  not  adverse."  *   The  question  is  one  of  evidence :  and 
here  it  was  not  put  to  the  jury  to  say  whether,  in  fact,  the  act  of  en 
croachment  was  done  for  the  landlord's  benefit.      [Lord  Gampbsll, 
G.  J. — We  think,  as  to  this  point,  that  the  close  in  question  cannot  be 
considered  part  ofethe  demised  premises  for  the  purposes  of* the  Act: 
and,  if  it  was  not,  there  has  been  no  acknowledgment  or  payment  of 
rent  within  twenty  years  to  take  the  case  out  of  stat.  3  &  4  W.  4,  c 
27,  sects.  2,  3.] 

Then,  secondly,  the  lessor  of  the  plaintiff  is  not  a  person  <<  entitled 
to  or  claiming  under  any  mortgage  of  land"  within  the  meaning  of  stat. 
7  W.  4  &  1  Vict.  c.  28.  He  claims  under  a  mortgagee,  in  the  sense  of 
tracing  title  through  him,  but  not  under  a  mortgage.  The  mortgage 
in  this  case  were  at  an  end  when  the  term  passed  to  Robert  Child. 
[Lord  Gampbell,  G.  J. — The  mortgagees  were  parties  to  the  convey- 
ance ;  what  estate  was  in  them  ?]  The  legal  estate.  [Lord  Campbell, 
G.  J.— -Was  not  the  estate,  such  as  they  had,  conveyed  so  as  id  vest  in 
Ghild  ?]  Ghild  became  possessed  of  the  original  estate  under  Goodwin's 
lease  to  Wilson :  the  mortgage  was  immaterial  to  his  right.  The  statute 
applies  only  wnere  there  is  an  existing  mortgage  at  the  time  of  action 
brought.  It  was  to  avoid  doubtful  questions  between  actual  mortgagors 
and  mortgagees  under  stat.  3  &  4  W.  4,  c.  27,  that  the  latter  Act  was 
^ooA-i  passed.      *Sect.  28  of  the  former  statute  required    a  written 

^  acknowledgment  to  bar  the  mortgagee,  but  did  not  expresslj 
make  payment  of  interest  sufficient  to  prevent  his  being  barred.  Thai 
is  remedied  by  stat.  7  W.  4  &  1  Vict.  c.  28.  If  the  former  Act  con- 
templated, as  its  language  shows,  the  relations  of  parties  under  existing 
mortgages,  the  latter  must  be  construed  as  having  the  same  view.    The 
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defendant  relies  on  the  strict  words  of  the  statute^  and  a  clear  twenty 
years'  possession.     When  the  payment  took  place  in  1834,  his  occupa- 
tion was  not  interfered  with  or  noticed.     [Patteson,  J. — A  mortgagee 
does  not  consider  who  occupies  the  premises.    Lord  Campbell,  C.  J. — 
No  mortgagee  throaghout  England  and  Wales  thinks  of  troubling  him- 
self as  to  who  occupies  the  premises,  if  the  interest  is  paid.]     In  Doe 
dem.  Goody  t».  Carter,  9  Q.  B.  863  (E.  C.  L.  R.  vol.  68),  it  was  held 
that  the  son's  tenancy  under  the  father  was  not  determined  when  the 
father  mortgaged  the  premises.    The  Construction  now  attempted  would 
modify  the  statutes  very  seriously.    In  the  case,  not  uncommon,  where 
by  continued  non-payment  the  title  is  within  a  few  months  of  being 
barred,  the  mortgagor,  by  a  payment  of  mortgage-money,  may  give 
himself  a  new  term  of  twenty  years.     That  was  not  the  intention  of 
the  last  statute,  which  was  intended  for  the  protection  of  mortgagees, 
not  of  mortgagors.     As  long  as  the  mortgage  subsists,  it  enures  to  the 
ordinary  purposes  of  a  mortgage  in  securing  principal  and  interest ; 
and  he  in  whom  it  is  vested  has  the  statutory  and  other  rights  of  a 
mortgagee.     But,  when  it  is  paid  off,  the  peculiar  provision  of  stat.  7 
W.  4  &  1  Vict.  c.  28,  is  at  an  end,  and  stat.  3  &  4  W.  4,  c.  27,  again 
governs.     *[£rlb,  J. — Do  you  draw  any  distinction  between  the 
mortgagee  himself  and  the  assignee  of  a  mortgage?     Do  you 
say  that,  if  a  mortgagee  takes  an  assignment  of  the  equity  of  redemp- 
tion, he  thereby  loses  the  twenty  years  given  by  stat.  7  W.  4  &  1  Vict, 
c.  28  ?]    Qufi  purchaser,  he  is  like  any  other  person.    [Erle,  J. — Very 
often  the  mortgagee,  when  payments  ^et  into  arrear,  finds  a  purchaser 
of  the  mortgage  and  equity  of  redemption.    You  say  that,  as  soon  as  a 
fee  simple  is  created,  the  mortgagee's  security  is  destroyed.] 

Cur.  adv.  vult. 
Lord  Campbell,  C.  J.,  now  delivered  judgment. 
This  case  likewise(tt)  depends  upon  the  construction  of  stat.  7  W.  4 
&  1  Vict.  c.  28.  During  the  argument  we  overruled  the  point,  made  on 
behalf  of  the  lessor  of  the  plaintiff,  that  the  bit  of  ground  for  which 
the  ejectment  was  brought  must  be  considered  as  having  been  taken  and 
occupied  by  him  as  part  of  the  demised  premises  in  respect  of  which 
rent  was  paid ;  for  the  conduct  of  both  parties  clearly  showed  the  con- 
trary ;  so  that,  as  against  Wilson  or  any  one  claiming  under  him,  other 
than  a  mortgagee,  lapse  of  time  would  be  a  bar. 

The  real  question  here  is,  whether  the  lessor  of  the  plaintiff  can  be 
considered  ^«  entitled  to  or  claiming  under"  a  mortgage.  He  is  not  a 
mortgagee,  nor  the  assignee  of  a  subsisting  mortgage ;  the  mortgage 
which  Wilson  had  created  in  1822  was  paid  off  in  1834,  when  the  mort< 
gagee  and  th^  owner  of  the  equity  of  redemption  conveyed  all  their 
interest  to  the  person  under  whom  the  lessor  of  the  plaintiff  claims. 

(«)  Judgmtni  waB  girtn  immedUtely  before  in  Doe  dem.  Palmer  v.  Byre,  ante,  p.  366. 
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^QQty-i  ^Although  be  is  not  entitled  to  the  nunigagey  we  think  that  he 
"-'  claifM  under  the  mortgage.  In  no  other  way  can  the  ststnte  be 
made  effectual  for  the  protection  of  mortgagees.  According  to  the 
construction  we  put  upon  it  in  Doe  ,dem.  Palmer  v,  Ejre,  ante,  p.  366, 
the  mortgagee  might  have  maintained  an  ejectment  after  the  expiration 
of  the  twenty  years,  or  he  might  have  transferred  this  right  of  action 
by  assigning  to  another  who  paid  him  off.  But,  suppose  that  the  mort- 
gage-deed contains  a  power  of  sale,  may  the  mortgagee  not  transfer 
the  same  right  to  a  purchaser  ?  Is  the  purchaser  barred  by  the  lapse 
of  time,  and  may  he  recover  back  the  purchase-money  which  went  in 
satisfaction  of  the  mortgage  T  If  so,  the  mortgagee  who  has  regularly 
received  payment  of  his  interest  may  entirely  lose  his  principal  from 
the  mortgagor  having  omitted  to  receive  rent  or  an  acknowledgment 
from  the  tenant  for  twenty  years.  On  payment  of  the  mortgage-money 
the  mortgage  ceases  to  exist  as  a  security  for  money ;  but  the  person 
to  whom  the  mortgagee  conveys  his  legal  interest  elaime  under  the  mort- 
gage, although  the  equity  of  redemption  should  likewise  be  convejed 
to  him. 

We  are  therefore  of  opinion  that  the  lessor  of  the  plaintiff  is  entitled 
to  our  judgment,  and  that  the  rule  to  enter  the  verdict  for  the  defend- 
ant must  be  discharged.  Rule  discharged. 


♦383]  ♦ABRAHAM  HIRST  v.  JOHN  HANNAH.    June  17. 

A  warrant  of  attorney,  to  confess  Judgment  a*  a  aeonrity  for  advaneei,  was  attested  in  due  fora 
by  an  attorney,  acting  for  defendant  and  as  his  attorney,  and  at  his  request,  but  who  also 
acted,  in  the  transaction,  for  the  plaintiff.  Defendant  was  informed  that  the  attorney  had 
been  consulted  by  plaintiff. 

The  warrant  was  executed  on  Oth  March,  1847.  Judgment  was  signed  on  19th  July,  184T; 
and  a  fi.  fa.  shortly  after  issued,  but  was  not  executed. 

The  plaintiff,  after  the  judgment  was  signed,  gave  fresh  credit  to  the  defendant  in  the  way  of  hli 
trade.  On  28th  June,  1850,  a  levy  was  made.  None  of  these  facts  were  oonoealed.  Th« 
defendant  was  adjudged  a  bankrupt  on  29th  July,  ^50.  A  rule  to  set  aside  the  warrant  of 
attorney  and  all  subsequent  proceedings  was  obtained  in  Trinity  term,  1851. 

Held,  that,  by  stat.  1  A  2  Vict  o.  110,  s.  9,  the  attorney  acting  for  the  plaintiff  oould  not  ui 
as  attorney  for  the  defendant,  and  that  the  objection,  being  made,  must  prevaiL 

Held,  also,  that  the  circumstances  above  stated  did  not  preclude  the  assignees  of  the  baokrnpt 
defendant  from  raising  the  objection. 

SembUf  that  lapse  of  time  after  execution  levied,  and  other  circumstances  showing  that  tb« 
plaintiff  was  knowingly  allowed  to  alter  his  position  on  the  faith  of  a  Judgment  thos  obtained, 
may  preclude  the  defendant  or  his  representatives  from  raising  the  objection.     Sed  Quart, 

Atherton,  in  this  term,  obtained  a  rule  Nisi  to  set  aside  the  war- 
rant of  attorney,  and  judgment,  and  all  ulterior  proceedings  in  this 
cause.  From  the  affidavits  on  both  sides  it  appeared  that,  on  6th  March, 
1847,  the  defendant^xecuted  a  warrant  of  attorney  to  confess  judg- 
ment in  the  Court  of  Queen's  Bench  for  4000/.,  with  a  defeasance 
stating  that  the  judgment  was  to  be  to  secure  payment  of  20001.  by 
certain  instalments,  and  that  no  execution  was  to  be  issued  till  default. 
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The  warrant  of  attorney  was  duly  filed ;  and  judgment  was  entered  up 
on  19tli  July,  1847.  Soon  after,  default  was  made  in  payment  of  the 
4r8t  instalment ;  and  a  writ  of  fi.  fa;  then  issued,  but  execution  was 
stayed  by  the  plaintiff.  On  28th  June,  1850,  a  levy  was  made,  and  the 
goods  seized.  Hannah,  the  defendant,  was  adjudged  a  bankrupt  on 
29th  July,  1850. 

The  present  rule  was  obtained,  on  28th  May,  in  this  term,  on  behalf 
of  Hannah's  assignees,  on  the  Aground  that  the  warrant  of  at-  r^coo^ 
torney  was  not  duly  attested.  It  was  attested  by  an  attorney  A 
in  due  form  ;  but  the  objection  made  was,  that  he  was  at  that  time  the 
attorney  acting  for  the  plaintiff.  As  to  this,  the  facts  appeared  to  be, 
that  the  witnessing  attorney  was  acquainted  with  both  Hirst  and  Han- 
nah ;  that  Hirst  first  consulted  him  as  to  the  kind  of  security  he  could 
have,  when  he  suggested  a  warrant  of  attorney ;  and  that,  afterwards, 
Hannah,  of  his  own  accord,  came  to  the  attorney,  and  requested  him 
to  prepare  a  warrant  of  attorney.  Hannah  now  deposed  expressly  that 
he  employed  the  attorney  as  his  attorney ;  that  in  selecting  him  he  was 
not  influenced  by  Hirst,  but  solely  by  his  confidence  in  an  old  friend ; 
and  that  he,  and  he  only,  paid  the  bill  of  costs ;  but  it  was  not  denied 
that,  besides  the  previous  consultation  with  Hirst,  of  which  Hannah 
was  informed  by  the  attorney  on  their  first  interview,  the  same  attor- 
ney received  the  warrant  of  attorney  from  Hannah  and  kept  it  for 
Hirst,  and  acted  as  Hirst's  attorney  in  entering  up  judgment  and  issu- 
ing execution. 

It  further  appeared  that  no  concealment  was  practised;  that  the 
petitioning  creditor,  and  assignee  of  Hannah,  was  aware  of  the  judg- 
ment ;  and  that  Hirst  sold  Hannah  goods  on  credit,  in  the  ordinary 
course  of  business,  after  the  judgment  was  signed,  which,  it  was  de- 
posed, he  would  not  have  done,  had  he  not  believed  the  judgment  was 
a  valid  security. 

Watson^  Cowling^  and  Hugh  Hill  now  showed  cause. — The  enactment 
in  force  on  this  subject  is  stat.  1  &  2  Vict.  c.  110,  s.  9,  which  enacts 
that  (« no  warrant  of  attorney  '*'to  confess  judgment  in  any  per-  r^eo^^ 
sonal  action,  or  cognovit  actionem,  given  by  any  person,  shall  ^ 
be  of  any  force  unless  there  shall  be  present  some  attorney  of  one  of 
the  superior  Courts  on  behalf  of  such  person,  expressly  named  by  him 
and  attending  at  his  request,  to  inform  him  of  the  nature  and  effect  of 
such  warrant  or  cognovit,  before  the  same  is  executed ;  which  attorney 
shall  subscribe  his  name  as  a  witness  to  the  due  execution  thereof,  and 
thereby  declare  himself  to  be  attorney  for  the  person  executing  the 
same,  and  state  that  he  subscribes  as  such  attorney."  Now  here  the 
attesting  witness  is  shown  by  the  affidavits  to  have  been  retained  by 
Hannah  and  expressly  named  by  him.  [Patteson,  J. — But  he  had 
been  in  previous  communication  with  Hirst,  and  advising  him  on  the 
matter  :  and,  when  the  warrant  of  attorney  was  executed,  it  was  given 
VOL.  xvn.— 82 


885  HIEST  ».  HANNAH.    T.  T.  1851. 

to  bim  to  keep  for  Hirst.  Now,  in  Sanderson  v*  Westley,  6  M.  &  W. 
98, 100,t  it  was  said  by  my  brother  Alderson :  "  Wherever  there  is  but 
one  attorney  present,  it  ought  to  be  perfectly  clear  that  he  is  not  the 
plaintiff's  attorney."  Erlb,  J. — In  the  present  case  it  seems  clear  that 
the  attorney  was  named  by  Hannah,  and  was  bonfi  fide  acting  for  Han- 
nah ;  but  it  seems  also  that  he  was  acting  as  attorney  for  Hirst.  Lord 
Campbell,  C.  J. — The  question,  therefore,  must  be  whether,  consist- 
ently with  the  decided  cases,  a  warrant  of  attorney  so  attested  is  valid.] 
In  WaJton  v.  Chandler,  1  Com.  B.  806  (E.  C.  L.  R.  vol.  50),  the  war- 
rant  of  attorney  was  held  valid,  though  the  attesting  attorney  was  in 
effect  but  the  agent  of  the  plaintiff's  attorney.  [Pattbson,  J.— The 
defendant  there  had  the  opportunity  of  consulting  a  person  not  engaged 
^oo/i-i  for  the  plainliff  as  the  attorney  here  was.    Lord  Campbell,  *C. 

-^  J. — Tou  cite  the  case  as  if  the  subscribing  witness  there  waa 
really  acting  under  the  plaintiff's  attorney,  and  only  nominally  the  de- 
fendant's attorney.  But,  whatever  the  facts  might  be,  the  Court  in 
Walton  t;.  Chandler  upheld  the  warrant  of  attorney  on  the  ground  that 
they  thought  the  attesting  attorney  was  in  fact  the  attorney  of  the  de- 
fendant only.]  In  Haigh  v.  Frost,  7  Dowl.  P.  C.  743,  the  facts  were 
exceedingly  like  the  present.  [Coleridge,  J. — There  the  decision  of 
the  Court  proceeded  on  the  express  ground  that  in  fact  the  attorney 
was  not  acting  for  the  plaintiff.(a)]  At  all  events,  the  present  appli- 
cants cannot  be  permitted  to  raise  the  objection ;  it  has  been  waived 
by  lapse  of  time.  When  a  judgment  has  been  signed,  and  execution 
has  issued,  those  who  come  to  set  aside  the  judgment  and  so  make  all 
concerned  in  the  execution  trespassers  by  relation  ought  to  do  bo 
promptly.  [Patteson,  J. — Can  this  objection  be  waived  ?  Is  not  the 
effect  of  the  statute  to  make  a  warrant  of  attorney  not  properly  attested 
a  nullity  ?]  It  may  be  so ;  and  the  judgment,  founded  on  it,  may  be  as 
voidable  as  if  it  had  been  entered  up  without  any  authority  at  all ;  but 
the  judgment  is  not  void ;  and  the  Court  do  not  set  it  aside  unless  on 
the  application  of  some  person  who  has  a  right  to  make  that  applica- 
tion. Now  the  assignees  of  the  bankrupt  in  their  own  time,  and  the 
bankrupt  to  whom  they  are  privy,  have  knowingly  allowed  the  plaintiff 
and  the  sheriff  to  act  on  the  faith  of  the  judgment ;  execution  has  been 
issued ;  fresh  credit  has  been  given  ;  the  parties  have  altered  their  po- 
sition on  the  faith  of  this  judgment ;  and  the  assignees  are  therefore 
precluded  from  taking  the  objection. 
*^ft71       *Peacock  and  ffallj  contrsl,  were  desired  by  the  Court  to»con- 

-'  fine  thei"  argument  to  the  point  whether  the  assignees  of  Hannah 
were,  under  the  circumstances,  at  liberty  to  raise  the  objection.  The 
objection  to  a  judgment  on  warrant  of  attorney,  that  the  warrant  was 
void,  cannot  be  waived;  Gripper  v.  Bristow,  6  M.  &  W.  807.t  1° 
Pryor  v.  Swaine,  2  Dowl.  &  L.  37,  the  warrant  of  attorney  was  sel 

(a)  See  this  stated  in  the  jndgment*  7  DowL  P.  C.  746. 
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aside  five  years  after  it  was  executed.     In  Cocks  v.  Edwards,  2  DowL 
P.  C.  N.  S.  55,  the  judgment  was  set  aside,  at  the  instance  of  the 
defendant's  assignees,  more  than  a  year  after  the  proceeds  pf  an  exectt- 
tioQ  levied  had  been  paid  to  the  plaintiff.     [Lord  Campbell,  C.  J. — If 
the  objection  may  be  taken,  it  mast  prevail ;  but  it  is  urged  against  you 
that  the  defendant  has  taken  fresh  credit  on  the  faith  of  this  judgment, 
and,  after  he  has  done  so,  it  would  be  against  all  justice  to  permit  him 
or  those  privy  to  him  to  take  any  objection  of  which  he  was  aware  at 
that  time.]     Even  in  such  a  case  as  is  supposed,  the  statute  i^  impera- 
tive.   For  the  purpose  of  preventing  frauds,  it  enacts  that  no  warrant 
of  attorney  «« shall  be  of  any  force"  unless  the  defendant  has  at  the  time 
the  advice  of  an  attorney  acting  on  his  behalf.     It  must  always  be 
known  to  the  defendant  that  he  has  not  had  this  advice ;  and,  ih  almost 
every  case  where  the  warrant  of  attorney  is  to  secure  a  loan,  the 
advance  is  not  made  till  after  the  warrant  is  signed.     To  establish  the 
rule  therefore  that  a  subsequent  advance  precludes  the  defendant  from 
taking  the  objection  would  make  the  statute  inoperative.     [Erle,  J. — 
Suppose  that  a  term  of  years  were  taken  in  execution,  and  the  plaintiff, 
having  bought  it  from  the  sheriff,  proceeded  to  build  *apon  the  tikqoq 
premises :  do  you  say  that  the  defendant  might  wait  till  10,000/.  ^ 
was  spent  in  improving  them,  and  then  come  and  as  a  matter  of  strict 
law  set  aside  the  judgment  and  execution  ?]     It  is  difficult  to  say  that 
there  are  not  possible  cases  estopping  a  defendant  from  raising  the 
objection ;  but  in  the  present  case  there  are  no  advances  beyond  what 
had  been  agreed  upon  on  the  treaty  for  the  warrant.    The  general  credit 
given  in  the  way  of  business  is  too  remotely  connected  with  the  judg- 
ment to  affect  the  question. 

Lord  Campbell,  C.  J. — I  should  be  unwilling  to  lay  it  down  that  no 
lapse  of  time,  or  fresh  dealings  between  the  parties,  could  preclude  the 
defendant  from  raising  an  objection  of  this  sort ;  but,  in  the  present 
case,  I  cannot  say  it  has  been  so  clearly  made  out  that  there  have  been 
any  such  fresh  dealings,  or  alteration  of  the  position  of  the  parties  on 
the  faith  of  the  judgment,  as  would  warrant  us  in  laying  down,  for  the 
first  time,  that  the  assignees  of  the  defendant  are  precluded  from  raising 
the  objection. 

Then,  they  being  at  liberty  to  make  the  objection,  and  the  objection 
being  made,  it  must  prevail.  It  is  clear  that,  though  the  attesting 
attorney  was  acting  for  the  defendant,  he  was  also  acting  for  the 
plaintiff. 

Patteson,  J. — I  think  the  words  of  the  Act  very  clearly  show  that 
the  attesting  attorney  must  be,  not  the  attorney  for  the  plaintiff,  but 
another  person.  1^  think  that  under  no  circumstances,  and  in  no  case, 
can  the  attorney  who  is  acting  for  the  plaintiff  be  the  attorney  for  the 
defendant  within  this  statute ;  and,  if  a  defendant  chooses  to  say  that 
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*^M1  he  has  confidence  in  the  plaintiff's  ^attorney,  and  will  employ 
•^  him  and  nobody  else,  he  ought  to  be  told  that  the  warrant  of 
attorney  wcuild  be  good  for  nothing,  and  that,  if  he  persists,  he  cannot 
have  the  loan  or  the  security. 

But  in  this  case  it  is  urged  that  there  were  advances  after  the  execu- 
tion of  the  warrant  of  attorney,  that  there  has  been  a  lapse  of  time 
since  the  judgment  was  signed,  and  levy  made,  and  that,  consequently, 
the  parties  are  precluded  from  now  raising  the  objection.  And  so  I 
should  have  said  if  it  had  not  been  for  the  strong  words  of  the  Act. 
But  it  is  very  difficult,  to  separate  the  judgment  from  the  warrant  of 
attorney  which  the  Act  says  shall  be  of  no  force.  And,  if  it  may  under 
any  circumstances  be  set  up,  so  as  to  be  of  force,  I  have  great  difficulty 
in  saying  when  it  is  to  be  set  aside. 

Coleridge,  J. — I  also  think  the  rule  must  be  absolute  on  the  ground 
that  a  statute  intended  to  prevent  frauds,  by  requiring  formalities,  must 
be  strictly  observed  or  it  is  of  no  avail. 

Erlb,  J. — I  fear  that  formal  provisions  intended  by  the  Legislature 
to  protect  persons  from  frauds  are  too  often  perverted  to  an  opposite 
purpose.  But  I  am  not  prepared  at  present  to  lay  down  any  rule,  the 
application  of  which  to  the  facts  of  the  present  case  would  prevent  the 
parties  before  us  from  raising  this  objection.  Bule  absolate.(a) 

(a)  Reported  by  C.  BUokbuxn,  Esq. 


^„^^  *BANASTRE  TARLETON,  an  Infant,  by  CTNRIC  LLOYD, 
"^^^J      his  next  Friend,  v.  HENRY  THOMAS  LIDDELL  and  JOHN 
GOBLE  BLAKE.     June  17. 

By  settlement  on  the  marriage  of  J.  T.  and  IsabeUa*  afterwards  his  wife,  a  moiety  of  certain 
lands  was  conveyed  to  trustees,  to  tlie  use  of  J.  T.  and  his  assigns  for  his  life ;  remainder 
to  the  use  of  Isabella  and  her  assigns  for  her  life ;  remainder  to  the  use  of  the  first  and  other 
sons  of  J.  T.  by  Isabella  saocessiTely  in  tail  male ;  remainder  to  the  use  of  the  daughters  of 
J.  T.  by  Isabella  as  tenants  in  common  in  tail  general,  with  cross  remainders  between  them; 
remainder  to  the  use  of  the  settlor,  A.  the  father  of  Isabella,  his  heirs  and  assigns  for  erer. 
J.  T.  was  seised  in  fee  of  the  other  moiety. 

By  indentures  executed  after  the  marriage,  in  1815,  and  to  which  J.  T-,,  his  said  wife,  and  J.  C 
T.  his  eldeat  son  (then  of  age)  were  parties,  the  settled  moiety  was  conveyed  to  a  tenant  for 
the  purpose  of  suifering  a  recovery,  and  the  unsettled  moiety,  with  other  lands  of  which  J. 
T.  was  seised  in  fee,  were  conveyed  to  trustees  and  their  heirs :  and  the  uses  of  the  respeetiTS 
e6nveyances  were  declared  as  follows : 

As  to  the  first-mentioned  moiety,  to  the  use  of  J.  C.  T.  and  his  heirs  during  the  life  of  J.  T.; 
remainder  to  the  use  of  Isabella  and  her  assigns  for  her  life :  and,  as  to  the  same  moie^ 
afler  the  determination  of  the  life  estates,  and  also  as  to  the  moiety  and  lands  secondly  above 
mentioned  from  and  immediately  after  the  execntian  of  this  conveyance,  to  the  use  of  J. 
G.  T.  and  his  assigns  for  his  life,  remainder  to  the  use  of  the  first  and  other  sons  of  J.  C.  T. 
successively  in  tail  male ,  remainder  to  the  use  of  B.  T.,  the  younger  son  of  J.  T.,  and  his 
assigns  for  his  life ;  remainder  to  the  use  of  the  first  and  other  sons  of  the  same  E.  T.  sne- 
eessively  in  tail  male ;  remainder  to  the  use  of  the  first  and  other  sons  thereafter  to  be  bora 
to  J.  T.  by  Isabella  or  any  future  wife  successively  in  tail  male ;  remainder  to  the  use  of  M. 
the  only  daughter  of  T.,  and  her  assigns  for  her  life;  remainder  to*  the  ue  of  the  fint  and 
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Other  loiu  of  II.  raeeMsiTely  in  tail  male ;  remainder  to  the  use  of  the   first  and  other 

daagbters  thereafter  to  be  bom  to  J.  T.  by  his  then  present  or  any  future  wife  succefsivoly 

in  tail  male  ,*  remainder  to  the  nae  of  the  first  and  other  sons  of  the  body  of  J.  C.  T.  sucoes- 

iirely  io  tail  general;  remainder  to  the  nse  of  the  first  and  other  sons  thereafter  to  be  born 

of  the  body  of  J.  T.  by  his  then  present  or  any  fntnre  wife  successively  in  tail  general ; 

remainder  to  the  nse  of  the  first  and  other  sons  of  the  body  of  M.  (the  then  only  daughter) 

roecesslTely  in  tail  general ;  remainder  to  the  use  of  the  first  and  other  daughters  to  be  bom 

of  the  body  of  J.  T.  by  his  then  present  or  any  future  wife,  suooessively  in  tail  genera} ; 

remainder 'to  the  nse  of  J.  T.  in  fee.    The  recovery  was  suffered;  A.  B.  being  demandant, 

C.  D.  tenant,  and  Isabella  and  J.  C.  T.  Toochees,  who  Touched  the  common  vouchee. 

J.  T.  was  a  trader,  within  the  bankrapt  laws,  and  executed  the  conveyances  of  1815  with  intent 

to  delay  and  defraud  his  ereditors:  but  J.  C.  T.,  his  son,  was  not  privy  to  that  intention.     J. 

T.  became  bankrapt;  and  his  assignees  filed  a  bill  in  Equity  to  set  aside  the  deeds  of  1815, 

ud  the  recovery;  and  a  decree  was  made,  declaring  the  same  void  as  against  the  ereditors, 

and  the  assignees  entitled  to  the  lands ;  it  was  also  ordered  that  the  indentures  should  be 

given  up  to  the  assignees  to  be  cancelled,  which  was  done. 

The  assignees  afterwards  agreed  to  sell  their  interest  in  J.  T.'s  estates  to  J.  C.  T. :   and  by 

indentures  of  July,  1821,  made  for  the  purpose  of  barring  all  estates  tail,  remainders,  ^c,  in 

and  expectant  on  the  first-mentioned  moiety,  and  for  limiting  the  same  as  after  mentioned, 

J.  C.  T.,  and  the  assignees  at  the  request  and  for  the  accommodation  of  J.  C.  T.,  bargained, 

sold,  and  released,  Ac,  the  first-mentioned  moiety  to  C.  D.,  in  order  that  he  might  be  tenapt 

to  and  suffer  a  recovery,  which  was  declared  to  enure  to  the  nse  of  the  assignees  during  the 

life  of  J.  T.  the  father,  and,  from  and  after  his  decease,  to  the  nse  of  J.  C.  T.  in  fee ;  the 

release  to  be  void  on  non-payment  of  purchase-money  by  J.  C.  T.    The  recovery  was  suffered 

accordingly,  J.  C.  T.  being  vouchee.     And  afterwards,  by  indentures  of  March,  1823,  reciting 

payment  of  the  said  purchase -money,  the  assignees  bargained,  sold,  and  released,  Ac,  to  J. 

C.  T.,  the  life  estate  of  J.  T.  in  the  first-mentioned  moiety,  and  the  fee  simple  in  the  other 

moiety. 

Afterwards,  J.  T.  and  his  wife  died;  and  J.  C.  T.  sold,  and,  in  1849,  conveyed  by  deed,  the  fee 

simple  of  the  entirety  to  a  purchaser  for  value. 
On  a  case  stated  for  Uie  opinion  of  this  Court,  whether  the  eldest  son  of  J.  C.  T.  had  any  and 

what  estate  or  interest  in  the  first-mentioned  moiety  :    Held : 
That  the  deed  of  1815  was  made  by  J.  T.  without  consideration,  and  was  fraudulent  and  void 

as  against  creditors  by  stat  13  Elis.  c  5,  and  that  nothing  passed  by  it  to  J.  C.  T. 
That,  J.  C.  T.  being  a  party  to  the  recovery,  its  operation  as  to  him  was  not  preserveu  by  stat.  13 
Eliz.  c.  5;  a.  4.     But  that  it  barred  the  estates  of  the  younger  brother  of  J.  G.  T.,  his  sister, 
and  the  original  settlor,  they  being  persons  having  remainder  or  reversion  within  sect  4. 
That,  if  the  release  of  1815  was,  under  these  circumstances,  wholly  vitiated,  the  recovery  of 
1815  operated,  not  to  the  former  uses,  but  as  a  simple  recovery  without  any  deed  to  lead 
nses:  and  that  J.  C.  T.  thereupon  became  tenant  in  fee;  and  that,  even  if  be  had*  continued 
tenant  in  tail,  his  estate  became  a  fee  simple  by  the  recovery  and  deeds  of  1821  and  1823, 
and,  consequently,  his  eldest  son  had  now  no  interest 
That,  whatever  order  might  have  been  made  by  the  Court  of  Chaneery,  if  J.  C.  T*  had  inter- 
posed to  prevent  the  deed  of  1815  (to  lead  uses)  from  being  entirely  cancelled,  the  recovery, 
as  the  case    now  stood,  enured  to  the  use  of   J.  T.  for  life  (which  interest  passed  to  his 
assignees),  with  remainder  to  J.  C.  T.  in  fee;  all  the  uses  declared  by  the  deed  of  1815  being 
void.     And 
That,  even  if,  ander  that  deed,  J.  G.  T.  had  become  tenant  for  life  in  remainder  with  remainder 
to  his  first  son  in  tail,  yet  the  conveyance  by  that  deed  was  a  voluntary  conveyance  within 
stat  27  Elia.  o.  4,  and  void  (notwithstanding  the  recovery  in  1821)  as  against  a  purchaser 
for  value;  and  that,  on  the  conveyance  to  such  a  purchaser  in  1849,  the  interest  of  J.  G.  T., 
having  become  by  the  recovery  of  1815  (for  want  of  a  deed  to  lead  nses)  a  fee  simple  interest, 
was,  by  the  conveyance  of  1849,  transferred  to  the  purchaser. 

ViCB  Chancellor  Sir  J.  L.  K.  Bruce  sent  the  following  case  for  the 
opinion  of  this  Goart. 

*By  indenture  dated  the  80th  day  of  Septemher,  179.0,  and  rutoM 
made  between,  and  executed  by,  Alexander  Collingwood  of  Un-  ^ 
thank  in  the  county  of  Northumberland,  Esq.,  and  Isabella  Colling* 
wood,  spinster,  second  daughter  of  the  said  A.  Collingwood  by  Margaret 
his  wife,  of  the  first  part,  John  Tarleton  of  Liverpool,  Esq.,  of  the 

Y 
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second  part,  and  Clayton  Tarleton  of  Liverpool,  Esq.,  and  Tbomu 
Collingwood  of  Gray's  Inn,  Esq.,  of  the  third  part,  one  undivided 
moiety  of  a  manor  and  hereditaments  in  the  county  of  Northumber- 
land, therein  particularly  described,  and  hereinafter  called  «'  The  Col- 
lingwood Estates,"  was  conveyed  anjd  assured  unto  the  said  Claytou 
Tarleton  and  Thomas  Collingwood  and  their  heirs.  To  the  use  of  the 
said  Alexander  Collingwood,  his  heirs  and  assigns,  until  a  marriage 
then  intended  between  the  said  John  Tarleton  and  Isabella  Colling- 
wood was   duly  had    and   solemnized;    and,  after   the  solemnization 
*M^1  thereof.  To  *the  use  of  the  said  John  Tarleton  and  his  assigns 
^  for  his  life  without  impeachment  of  waste,  with  remainder  to 
the  use  of  the  said  C.  Tarleton  and  T.  Collingwood  and  their  heirs 
during  the  life  of  the  said  John  Tarleton,  upon  trust  to  preserve  the 
contingent  uses  and  estates  thereinafter  limited  from  being  defeased  or 
destroyed ;  with  remainder  to  the  use  of  the  said  Isabella  Collingwood 
and  her  assigns  for  her  life ;  with  remainder  to  the  use  of  the  said  C. 
Tarleton  and  T.  Collingwood  and  their  heirs  during  the  life  of  the  said 
Isabella  Collingwood  (as  before,  to  preserve  contingent  uses,  &c.); 
with  remainder  to  the  use  of  the  first  and  other  sons  of  the  said  John 
Tarleton  by  the  said  Isabella  his  then  intended  wife  successively  in 
tail  male ;  with  remainder  to  the  use  of  the  daughters  of  the  said  John 
Tarleton  by  the  said  Isabella  his  wife  as  tenants  in  common  in  tail  gene- 
ral with  cross  remainders  between  them ;  with  remainder  to  the  use  of 
the  said  Alexander  Collingwood,  his  heirs  and  assigns  for  ever. 

The  marriage  between  the  said  John  Tarleton  and  Isabella  Colling- 
wood was  dulyjiad  and  solemnized;  and  there  was  issue  of  the  said 
marriage,  John  Collingwood  Tarleton  the  eldest  son,  and  other  children. 
The  said  John  Collingwood  Tarleton  attained  the  age  of  twenty-one 
years  before  the  18th  day  of  March,  1815. 

At  the  time  of  the  execution  of  the  indentures  of  the  17th  and  18th 
days  of'  March,  1815,  hereinafter  stated,  the  said  John  Tarleton  was 
seised  to  him  and  his  heirs  for  an  estate  of  inheritance  in  fee  simple  of 
and  in  the  other  moiety  of  the  said  Collingwood  estates,  and  also  of  and 
in  the  entirety  of  certain  estates  called  the  Ingram  estates. 

By  indenture  of  bargain  and  sale,  dated  the  18th  day  of  March, 
♦3931  ^^^^'  ^*^^y  ©nrollc<i?  4c.  (in  the  'Common  ♦Pleas,  as  of  Easter 
^  term,  55  G.  3),  made  between  the  said  John  Tarleton  and  Isabella 
his  wife  of  the  first  part,  the  said  John  Collingwood  Tarleton  of  the 
second  part,  William  Ainge  of  the  third  part,  and  Robert  Blake  of  the 
fourth  part,  the  said  John  Tarleton  and  Isabella  his  wife  and  the  said 
John  Collingwood  Tarleton  did  grant,  bargain,  sell,  ratify,  and  confirm 
unto  the  said  William  Ainge  and  his  heirs  the  said  undivided  moiety 
eomprised  in  the  said  indenture  of  settlement  of  the  80th  day  of  Sep- 
tember, 1790,  of  and  in  the  said  Collingwood  estatesi  To  hold  the  same 
unto  and  to  the  use  of  the  said  W.  Ainge,  his  heirs  and  aaaigps  for 
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e^er,  to  the  intent,  &c.  (that  Ainge  might  become  tenant  of  the  free* 
hold  of  the  said  moiety  for  the  purpose  of  suffering  a  recovery,  kc. ; 
Robert  Blake  to  be  demandant,  William  Ainge  tenant,  and  Isabella 
Tarleton  and  J.  C.  Tarleton  vouchees) ;  which  recovery  when  suffered 
it  was  thereby  declared,  &c.  (declaration  that  it  should  enure  to  such 
uses,  upon  such  trusts,  intents,  and  purposes,  and  with,  and  subject  te 
sach  powers,  provisoes,  &c.,  as  were  or  should  be  expressed  by  the  in- 
denture of  18th  March,  1815,  next  stated). 

By  indentures  of  lease  and  release  dated  respectively  the  17th  and 
18th  days  of  March,  1815,  the  release  being  made  between  the  said 
John  Tarleton  and  Isabella  his  wife  and  the  said  John  Gollingwood 
Tarleton  of  the  first  part,  the  said  John  Tarleton  of  the  second  part,' 
William  Richard  Cosway  and  Edward  Thurlow  of  the  third  part,  and 
Edwa/d-  Houghton  and  William  Ainge  of  the  fourth  part,  after  reciting 
the  said  indenture  of  bargain  and  sale  of  even  date  with  the  now  stat- 
ing indenture,  and  reciting  that  the  said  John  Tarleton,  Isabella  his 
wife,  and  John  Gollingwood  Tarleton,  were  severally  desirous  *of  rmoq^ 
declaring  the  uses  of  the  said  undivided  moiety  intended  to  be  '- 
comprised  in  and  conveyed  by  the  aforesaid  indenture  of  bargain  and 
sale  and  the  said  common  recovery  to  be  suffered  in  pursuance  thereof 
as  aforesaid,  and  that  the  said  John  Tarleton  was  desirous  of  convey- 
ing, settling,  and  assuring  the  said  hereditaments  of  or  to  which. he  was 
seised  or  entitled  for  an  estate  of  inheritance  in  fee  simple  to  the  uses 
and  upon  the  trusts  thereinafter  expressed  and  declared  of  and  concern- 
ing the  same  premises  respectively.  It  was  witnessed  that,  for  effectu- 
ating such  intent  and  purpose  as  aforesaid,  and  for  divers  other  good 
and  valuable  causes  and  considerations,  and  for  the  nominal  considera- 
tion therein  mentioned,  he  the  said  John  Tarleton  did  grant,  bargain, 
sell,  alien,  release,  and  confirm  unto  the  said  W.  R.  Cosway  and  E. 
Thurlow,  and  their  heirs,  all  that  the  said  undivided  moiety  or  equal 
half  part  or  share  of  him  the  said  John  Tarleton  of  and  in  the  said 
Gollingwood  estates  and  hereditaments,  and  also  the  entiretjpf  the  said 
Ingram  estates  and  hereditaments.  To  hold  the  same  unto  the  said  W. 
R.  Cosway  and  E.  Thurlow,  their  heirs  and  assigns,  to  the  uses  and 
upon  the  trusts  thereinafter  expressed  and  declared  of  and  concerning 
the  same :  and  it  was  further  expressed,  agreed,  and  declared,  by  and 
between  the  said  parties  thereto,  that  the  said  undivided  moiety  of  the 
said  Collingwood  estate,  and  hereditaments  comprised  in  and  conveyed 
by  the  aforesaid  indenture  of  bargain  and  sale  of  even  date  therewith 
should  be  and  remain,  and  that  the  same  bargain  and  sale  and  the  said 
recovery  to  be  suffered  as  aforesaid  should  operate  and  enure,  and  also 
that   the   grant  and  release  thereinbefore  contained  should  severally 
operate  and  enure,  to  the  uses  and  npon  the  trusts  thereinafter 


^expressed  and  declared  of  and  concerning  the  same  premises 
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respectively,  vis. :  As  to  the  said  undivided  moiety  of  the  said  Colling- 
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wood  estates  comprised  in  and  intended  to  be  conveyed  by  the  aforeBaid 
indenture  of  bargain  and  sale  and  recovery  to  be  suffered  in  pnrsnance 
thereof  as  aforesaid.  To  the  use  of  the  said  John  Collingwood  Tarleton 
and  his  heirs  during  the  life  of  the  said  John  Tarleton  for  the  onlj 
proper  use  and  benefit  of  him  the  said  J.  C.  Tarleton  and  bis  heirs, 
with  remainder  to  the  use  of.the  said  Isabella  Tarleton  and  her  assigns 
for  life  without  impeachment  of  waste :  And  as  to  the  said  undivided 
moiety  of  the  said  Collingwood  estates  comprised  in  the  said  indentore 
of  bargain  and  sale,  from  and  after  the  determination,  and  subject  to 
the  uses  and  trusts  thereinbefore  declared  thereof,  and  also  as  to  the 
other  undivided  moiety  of  the  same  estates  and  as  to  the  entirety  of  the 
said  Ingram  estates,  from  and  immediately  after  the  execution  of  the 
now  stating  indenture.  To  the  use  of  the  said  J.  G.  Tarleton  and  hia 
assigns  for  his  life  without  impeachment  of  waste ;  with  remainder  to 
the  use  of  the  said  W.  R.  Cosway  and  E.  Thurlow  and  their  heirs  dur- 
ing the  life  of  the  said  J.  G.  Tarleton,  in  trust  to  preserve  contingent 
remainders ;  with  remainder  to  the  use  of  the  first  and  other  sons  of 
the  said  J.  G.  Tarleton  successively  in  tail  male ;  with  remainder  to  the 
use  of  Edward  Thomas  Tarleton,  the  younger  son  of  the  said  John  Tarle- 
ton, and  his  assigns,  for  his  life,  without  impeachment  of  waste  ;  with 
remainder  (to  trustees,  as  before,  during  the  life  of  Edward  Thomas 
Tarleton,  to  preserve  contingent  remainders);  with  remainder  to  the 
use  of  the  first  and  other  sons  of  the  said  Edward  Thomas  Tarleton 
successively  in  tail  male ;  with  remainder  to  the  use  of  the  first  and 
*^QfiT  ^*^®^  ^^^^  thereafter  *to  be  born  to  the  said  John  Tarleton  by 
^  the  said  Isabella  his  then  present  or  any  future  wife  successivelj 
in  tail  male ;  with  remainder  to  the  use  of  Margaret  Anne  Tarleton, 
spinster,  the  only  daughter  of  the  said  John  Tarleton,  and  her  assigns 
for  her  life  without  impeachment  of  waste ;  with  remainder  (to  trustees, 
as  before,  during  the  life  of  Margaret  Anne  Tarleton  to  preserve  con- 
tingent remainders) ;  with  remainder  to  the  use  of  the  first  and  other 
sons  of  tVsaid  Margaret  Anne  Tarleton  successively  in  tail  male ;  with 
remainder  to  the  use  of  the  first  and  other  daughters  thereafter  to  be 
born  to  the  said  John  Tarleton  by  the  said  Isabella  or  any  future  wife, 
successively  in  tail  male ;  with  remainder  to  the  use  of  the  first  and 
other  sons  of  the  body  of  the  said  John  Gollingwood  Tarleton  succes- 
sively in  tail  general ;  with  remainder  to  the  use  of  the  first  and  other 
sons  thereafter  to  be  born  of  the  body  of  the  said  John  Tarleton  by  his 
said  present  or  any  future  taken  wife,  successively  in  tail  general ;  with 
remainder  to  the  use  of  the  first  and  other  sons  of  the  body  of  the  said 
Margaret  Anne  Tarleton  successively  in  tail  general ;  with  remainder 
to  the  use  of  the  first  and  other  daughters  to  be  bom  of  the  body  of  the 
said  John  Tarleton  by  his  then  or  any  after  taken  wife,  successively  in 
tail  general ;  with  remainder  to  the  use  of  the  said  John  Tarleton,  his 
heirs  and  assigns  for  ever.  ^  « 
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A  recovery  was  suffered  of  the  said  moiety  of  the  said  Gollingwood 
estates  comprised  in  the  said  settlement  of  the  SOth  day  of  September, 
1790  (Easter  term  55  G.  S) ;  and  therein  the  said  R.  Blake  was  de- 
mandant,  the  said  W.  Ainge  tenant,  and  the  said  Isabella  Tarleton  and 
J.  C.  Tarleton  were  voachees^who  vouched  over  the  common  vouchee. 

*The  said  John  Tarleton  was,  in  and  previously  to  the  month  of  ri„QQY 
March,  1815,  and  at  the  time  of  the  execution  of  the  said  several  ^ 
indentures  of  bargain  and  sale  of  the  18th  March,  1815,  and  indentures 
of  lease  and  release  of  the  17th  and  18th  March,  1815,  indebted  to 
various  persons,  and  a  trader  subject  to  the  bankrupt  laws :  and  the  said 
several  indentures  bearing  date  the  17th  and  18th  March,  1815,  were 
made  and  executed;  and  the  said  common  recovery  was  suffered,  with 
the  intent  on  the  part  of  the  said  John  Tarleton  thereby  to  delay,  hin- 
der, and  defraud  the  creditors  of  the  said  John  Tarleton  in  their  lawful 
actions  against  him,  and  in  the  recovery  of  their  debts  from  him :  but 
the  said  John  Gollingwood  Tarleton  was  not  party  or  privy  to  such 
intent,  but  believed  and  supposed  that  the  said  deeds  were  intended  for 
another  and  different  object,  and  not  for  the  purpose  of  defeating  oi 
delaying  the  creditors  of  the  said  John  Tarleton. 

The  case  then  stated  that  a  commission  of  bankrupt,  under  the  Great 
Seal,  dated  22d  June,  1815,  was  issued  against  John  Tarleton,  directed, 
kc.j  and  that,  under  such  commission,  John  Tarleton  was  duly  found 
and  declared  a  bankrupt;  and  certain  assignees  were' appointed,  to 
whom  the  commissioners  assigned  (on  July  11th,  1816)  all  the  lands, 
tenements,  and  hereditaments,  &c.,  whereof  John  Tarleton  at  the  time 
he  became  bankrupt,  or  since,  had  any  estate,  right,  title,  or  interest, 
habendum  to  the  use  of  the  assignees,  their  heirs  and  assigns,  subject 
to  mortgages,  charges,  &c.,  if  any,  in  trust,  &c.  (for  themselves  and  all 
other  the  creditors  of  J.  T.  seeking  relief  under  the  commission). 

The  case  then  stated  that  the  assignees  (one  of  those  first  named 
having  died  and  another  being  substituted)  filed  *their  bill^f  r^cqq^ 
complaint  in  the  High  Court  of  Chancery  against  the  said  John  ^ 
Gollingwood  Tarleton  and  the  said  John  Tarleton  and  Isabella  his  wife, 
Edward  Thomas  Tarleton,  Margaret  Anne  Tarleton  (then  out  of  the  ju- 
risdiction of  the  Court),  William  Ainge,  Robert  Blake,  William  Richard 
Cosway  (then  out  of  the  jurisdiction  of  the  Court),  Edward  Thurlow, 
Edward  Houghton,  and  Edward  Falkner,  as  defendants  thereto,  in  order 
to  set  aside  the  said  several  deeds  of  the  17th  and  18th  days  of  March, 
1815,  and  the  said  common  recovery,  as  void  against  the  creditors  of 
the  said  John  Tarleton.  And,  by  the  decree  made  on  the  hearing  of 
the  said  cause  on  the  2d  day  of  July,  1819,  by  the  then  Master  of  the' 
Rolls,  it  was,  among  other  things,  ordered  that  the  parties  should  pro- 
ceed to  a  trial  at  law  in  His  Majesty's  Court  of  King's  Bench,  at  the 
next  assizes  to  be  holden  in  and  for  the  county  palatine  of  Lancaster, 
on  one  or  more  issue  or  issues  to  try  the  validity  of  the  said  indenture 
VOL.  XVII. — 88  Y  2 


898  TARLETON  i^.  LIDDELL.    T.  T.  1851. 

of  bargain  and  sale  bearing  date  the  18th  day  of  March,  1815,  and  tbc 
said  recovery  suffered  in  pnrsuance  thereof,  and  also  of  the  said  inden- 
tares  of  lease  and  release  dated  respectively  the  17th  and  18th  days  of 
the  said  month  of  March,  1815 :  in  vrhich  said  issue  or  issues  the  said 
James  Barnes,  John  Hornby,  and  Benjamin  Rolfe  (J.  Tarleton's  assign- 
ees)  were  to  be  plaintiffs,  and  the  said  J.  C.  Tarleton,  W.  Ainge,  B. 
Blake,  E.  Thurlow,  E.  Houghton,  and  E.  Falkner  were  to  be  defendants. 

In  pursuance  of  the  said  decree,  the  said  parties  proceeded  to  a  tritl 
of  the  said  issue  at  the  Summer  assizes  for  the  County  Palatine  of 
Lancaster  in  the  year  1819 ;  when  the  jury  impannelled  to  try  snch 
*^QQ1  ^^^^^  found  that  the  said  several  deeds,  conveyances,  *and  reco- 
^  very  were,  and  each  of  th^m  was,  void  and  fraudulent  in  the  law 
as  against  the  creditors  of  the  said  John  Tarleton. 

The  said  cause  came  on  to  be  heard  again  before  the  Master  of  the 
Rolls  on  the  16th  day  of  December,  1819 ;  when  it  was  decreed  that 
the  said  indenture  of  bargain  and  sale  dated  the  18th  day  of  March, 
1815,  and  the  recovery  suffered  in  pursuance  thereof,  and  also  the  said 
indentures  of  lease  and  release  dated  respectively  the  17th  and  18th 
days  of  March,  1815,  were  fraudulent  and  void  as  against  the  creditors 
of  the  said  John  Tarleton  the  bankrupt,  and  the  plaintiffs  in  the  said 
cause  as  the  assignees  of  his  estate  and  effects,  and  that  the  said  plain- 
tiffs were  entitled  to  have  possession  of  the  premises  comprised  in  the 
said  several  indentures  delivered  up  to  them.  A  further  order  was 
made  in  the  said  cause  on  the  12th  day  of  March,  1821,  whereby  it 
was  ordered  that  the  said  several  indentures  should  be  delivered  up  to 
the  said  assignees  to  be  cancelled.  The  said  several  indentures  were, 
in  pursuance  of  the  said  order,  delivered  up  to  the  said  assignees,  and 
were  cancelled. 

The  said  assignees  of  the  said  John  Tarleton  subsequently,  with  the 
consent  of  the  Lord  Chancellor  sitting  in  bankruptcy,  agreed  to  ^ell 
their  interest  in  the  said  Collingwood  estates  to  the  said  John  Colling- 
wood  Tarleton  for  the  sum  of  S0,000{.,  which  was  paid  to  them  by  the 
said  J.  C.  Tarleton. 

By  indentures  of  lease  and  release  dated  the  5th  and  6th  days  of 
July,  1821,  the  release  being  made  between  the  said  J.  Hornby,  &e. 
(the  assignees),  of  the  first  part,  the  said  J.  C.  Tarleton  of  the  second 
*4001  P*^*'  ^^^  ®*^^  William  Ainge  of  the  third  part,  and  *Edgar 
-*  Taylor  of  the  fourth  part :  It  was  witnessed  that,  for  barring 
and  destroying  all  estates  tail  and  all  remainders  and  reversions 
thereupon  expectant  or  depending  of  and  in  the  moiety  or  half  part 
or  share  thereby  released  of  and  in  the  hereditaments  thereinafter 
described,  and  for  limiting  and  settling  the  said  moiety  or  half  part  or 
share  in  the  manner  thereinafter  mentioned,  and  for  the  nominal  con- 
sideration therein  mentioned,  they  the  said,  &c.  (the  assignees),  at  the 
request  and  by  the  direction  and  for  the  accommodation  of  the  said 
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John  Collingwood  Tarleton,  testified  bj  his  being  a  party  to  and  exe- 
cuting the  now  stating  indenture,  did,  and  each  of  them  did,  bargain, 
sell,  alien,  release,  and  confirm,  and  the  said  J.  C.  Tarleton  did  grant, 
bargain,  sell,  alien,  release,  and  confirm,  unto  the  said  William  Ainge 
and  to  his  heirs  and  assigns,  during  the  life  of  the  said  John  Tarleton, 
the  said  moiety  of  the  said  Collingwood  estates  comprised  in  the  said 
indenture  of  settlement  of  the  SOth  day  of  September,  1790 ;  To  hold 
the  same  unto  the  said  William  Ainge  and  his  heirs  during  the  life  of 
the  said  John  Tarleton  to  the  use  of  the  said  W.  Ainge  and  his  heirs 
and  assigns  during  the  life  of  the  said  John  Tarleton,  to  the  intent 
that  the  said  W.  Ainge  might  become  perfect  tenant  of  the  freehold  of 
the  said  undivided  moiety  or  half  part  or  share  of  and  in  the  said  here- 
ditaments, against  whom  one  or  more  gopd  and  common  recovery  or 
common  recoveries  might  be  had  and  suffered  thereof  in  such  manner 
as  thereinafter  mentioned :  and  it  was  thereby  declared  that  the  said 
common  recovery  and  all  other  common  recoveries,  fine  and  fines,  should 
be  and  enure  to  the  use  of  the  said  J.  Hornby,  &c.  (the  assignees),  their 
heirs  and  ^assigns,  during  the  natural  life  of  the  said  John  r-n^Ar^^ 
Tarleton  the  father,  and,  from  and  after  the  decease  of  the  said  '- 
J.  Tarleton  the  father,  to  the  use  of  the  said  J.  C.  Tarleton,  his  heirs 
and  assigns  for  ever  and  to  and  for  no  other  use,  intent,  or  purpose 
whatsoever ;  and  it  was  thereby  declared,  &c.  (declaration  that,  if  J. 
C.  Tarleton,  his  heirs,  executors,  &c.,  should  not  pay  the  assignees,  or 
their  assigns,  the  sum  of  80,0002.  on  or  before  6th  of  January  then 
next,  the  release  or  other  assurance  by  those  presents  made  by  the 
assignees  should  determine  and  be  void,  and  it  should  be  lawful  for 
them  to  enter  upon  and  hold  the  said  undivided  moiety  thereby  released, 
in  their  former  estate). 

In  pursuance  of  the  said  indenture,  a  recovery  was  suffered  (Trinity 
term  2  G.  4),  wherein  the  said  Edgar  Taylor  was  demandant,  the  said 
William  Ainge  tenant,  and  the  said  John  Collingwood  Tarleton  vouchee, 
who  vouched  over  the  common  vouchee,  of  the  said  moiety  olT  the  said 
Collingwood  estates  and  hereditaments. 

By  indentures  of  lease  and  release  dated  respectively  the  6th  and 
7th  days  of  March,  1828,  the  release  being  made  between  the  said  J. 
Barnes,  &c.  (the  assignees),  of  the  first  part,  Ambrose  Lace  of  the 
second  part,  and  the  said  John  Collingwood  Tarleton  of  the  third  part, 
reciting  that  the  said  J.  Barnes,  &c.  (with  the  consent  and  approbation 
of  the  creditors  of  the  said  John  Tarleton  duly  convened  for  that  pur- 
pose) contracted  and  agreed  with  the  said  J.  C.  Tarleton  for  the  abso- 
lute sale  to  him  the  said  J.  C.  Tarleton,  at  the  clear  price  and  sum  of 
80,0002.,  of  the  said  life  estate  of  the  said  John  Tarleton,  in  one 
moiety  and  the  fee  simple  in  possession  of  the  other  moiety,  of  the  said 
Collingwood  estates,  and  all  other  the  estate,  right,  title,  or  interest 
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*dn9l  *^^  ^'™  ^^^  ^^^  John  Tarleton  in  or  to  the  same :  It  was  wit- 
-^  nessed  that,  in  parsnance  of  the  said  agreement,  and  in  eonsi- 
der9.tion  of  80,0002.,  paid  by  the  said  J.  C.  Tarleton  to  the  said  J. 
Barnes,  &c.  (the  assignees),  they  the  said  J.  Barnes,  fcc,  did,  and  each 
of  them  did,  bargain,  sell,  alien,  release,  and  confirm  nnto  the  Ud  J. 
C.  Tarleton  *and  to  his  heirs  and  assigns,  for  and  daring  the  natural 
life  of  the  said  John  Tarleton,  all  that  undiyided  moiety  in  and  by  the 
said  indenture  of  settlement  of  the  80th  day  of  September,  1790, 
granted  and  conveyed  of  and  in  the  said  Gollingwood  estates,  to  hold 
the  same  anto  and  to  the  ase  of  the  said  J.  0.  Tarleton,  his  heirs  and 
assigns,  for  and  during  the  life  of  the  said  John  Tarleton  :  and  it  was 
farther  witnessed  that,  in  farther  parsnance  of  the  said  agreement,  and 
for  the  considerations  aforesaid,  the  said  J.  Barnes,  &c.  (the  assignees) 
did  bargain,  sell,  alien,  release,  and  confirm  unto  the  aaid  J.  C.  Tarle 
ton  and  to  his  heirs  and  assigns,  all  that  the  other  undivided  moietj 
of  the  same  estates,  to  hold  the  same  unto  the  said  J.  C.  Tarleton  and 
his  heirs  to  the  use  of  the  said  J.  C.  Tarleton,  his  heirs  and  assigns  ab- 
solutely and  for  ever. 

The  said  John  Tarleton  and  Isabella  his  wife  died  before  the  year 
1843. 

The  said  John  Gollingwood  Tarleton  has  lately  sold  the  fee  simple 
and  inheritance  of  the  entirety  of  the  said  Gollingwood  estates  to  the 
said  defendant  Henry  Thomas  Liddell  for  a  large  sum  of  money,  which 
has  been  paid  to  him  by  the  said  Henry  Thomas  Liddell:  and,  by 
indentures  duly  executed,  and  dated  the  Ist  day  of  April,  1849,  and 
made  between  the  said  J.  G.  Tarleton  of  the  one  part  and  the  said  H. 
T.  Liddell  of  the  other  part,  *the  said  J.  G.  Tarleton,  in  consi- 
deration of  such  sum  of  money,  has  conveyed  and  assured  the 
entirety  of  the  said  Gollingwood  estates  unto  and  to  the  use  of  the  said 
H.  T.  Liddell,  his  heirs  and  assigns  for  ever. 

All  the  property  of  the  said  John  Tarleton  has  been  got  in  and  dis- 
posed of  under  his  bankruptcy :  and  the  proceeds  thereof  have  been 
applied  in  payment  of  his  debts  proved  under  the  said  bankruptcy,  and 
have  been  insufficient  for  the  payment  of  such  debts  in  full. 

The  plaintiff  Banastre  Tarleton  is  the  eldest  son  of  the  said  John 
Gollingwood  Tarleton. 

Either  of  the  parties  is  at  liberty  to  refer  to  any  of  the  deeds  0€ 
documents  stated  in  this  case,  which  are  to  be  considered  as  thongh 
they  bad  been  set  forth  at  full  length. 

The  question  for  the  opinion  of  the  Gourt  is,  Whether  the  plaintif 
Banastre  Tarleton  has  any  and  what  estate  or  interest  in  the  moiety 
of  the  said  Gollingwood  estates  comprised  in  the  said  indenture  of 
settlement  of  the  30th  day  of  September,  1790.  « 

The  case  was  argued  in  last  term.(a) 

(a)  April  25th.    Before  Lord  Ckmpbell,  0.  J.,  Paiteeon,  Wightnuui,  and  Brie^  Jt. 
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Peaeoeky  for  the  plaintiff. — ^First.     The  conveyance  by  John  Tarle- 
ton  of  17th  and  18th  March,  1815,  was  not  void  as  against  creditors 
within  Stat.  18  Eliz.  c.  5.     J.  C.  Tarleton,  the  son,  gave  up  his  estate 
tail  in  the  settled  moiety  of  the  Gollingwood  estates,  and  acquired,  in 
retarn,ti8  father's  life  estate  in  that  moiety,  together  with  a  life  estate 
to  himself  in  all  the  estates.     The  transaction  was  a  purchase  by  the 
father  of  part  of  his  son's  estate  under  the  settlement  for  a  considera- 
tion; the  adequacy  *of  the  consideration  cannot  be  measured;  r^^^/^j^ 
it  vas  not  merely  colourable,  and  is  sufficient  as  against  credi-  ^ 
tors ;  Roe  dem.  Hamerfon  v,  Mitton,  2  Wils.  856.     The  son  was  not 
cognisant  of  his  father's  debts  when  he  executed  the  deeds.     [Lord 
Oampbbll,  C.  J. — Were  not  these  matters  decided  by  the  equity  suit 
and  action  at  law  ?]     J.  0.  Tarleton  was  no  party  to  those.     If  the 
eonveyance  here  had  been  a  bill  of  sale  of  goods,  it  would  have  been 
Taiid,  as  having  consideration  to  support  it,  though  there  was  an  Inten- 
tion to  defeat  creditors ;  Holbird  v.  Anderson,  5  T.  R.  285,  Pickstock . 
V.  Lyster,  8  M.  &  S.  871  (E.  C.  L.  R.  vol.  80),  Wood  v.  Dixie,  7  Q.  B. 
892  (E.  G.  L.  R.  vol.  58).     No  distinction  can  be  drawn  on  this  point, 
between  real  estate  and  chattels :  and  goods  transferred  by  bill  of  sale 
conld  not  be  recovered  back  merely  because  the  vendor  had  sold  them 
knowing  that  he  should  become  bankrupt,  and  had  spent  the  money. 
[Lord  Campbell,  C.  J. — However  small  the  consideration  for  the  sale  ?] 
Unless  it  were  so  small  as  to  prove  collusion  with  the  purchaser,  that 
would  make  no  difference.     Here,  collusion  on  the  part  of  J.  C.  Tarle- 
ton is  negatived.     It  is  true  that  the  creditors  gain  no  benefit :  but 
that  would  equally  have  been  the  case  if  the  consideration  had  been 
marriage.     [Lord  Campbell,  C.  J. — They  not  only  gain  nothing,  but 
tbey  lose  the  Ingram  estates  and  the  unsettled  half  of  the  CoUingwood 
estates.    And  the  father,  John  Tarleton,  obtains  no  real  quid  pro  quo.] 
He  gets  a  resettlement  of  his  estate.     [Lord  Campbell,  C.  J. — Only 
a  change  in  his  own  marriage  settlement,  leaving  the  uses  not  essen- 
tially altered.]    Even  the  surrender  by  J.  C.  Tarleton  of  his  own  estate 
tail  is  a  consideration  as  against  creditors.     [Lord  Campbell,  C.  J. — 
He  probably  thought  he  *was  bettering  his  own  position.    Pat-  r^^/v^ 
TESoy,  J. — If  this  conveyance  was  void  against  creditors,  it  is  ^ 
void  against  the  purchasers  from  J.  C.  Tarleton.     You  are  seeking  to 
npset  all  the  proceedings  which  have  taken  place  in  the  twenty-one 
years  since  the  decree  in  Chancery.     Lord  Campbell,  C.  J. — Did  the 
Vice  Chancellor,  in  sending  this  case,  intend  us  to  consider  whether  the 
decree  in  Chancery  was  void  ?    Unless  he  wished  it,  I  think  we  ought 
not.     W.  T.  S.  Daniel,  with  Peacoeky  stated,  that  the  objection,  before 
the  Vice  Chancellor,  was  to  the  plaintiff's  title  generally,  and  that  the 
ease  was  not^stated  with  a  view  to  any  one  question  in  particular,  though 
the  principal  dispute  was,  supposing  the  conveyance  to  have  been  void 
as  against  creditors,  what  the  consequence  would  be.     J.  V.  Priory 


405  TARLETON  v.  LIDDELL.    T.  T.  1851. 


with  Cfromptofij  contrd.,  said  that  the  case  had  not  been  fully  argued 
when  referred  to  this  Court  by  the  Vice  Chancellor.]  The  plaiotiff  is 
entitled  to  contend  that  the  view  on  which  the  decree  of  1819  was 
grounded  is  incorrect.  [Patteson,  J.  —  Your  argument  suggests  a 
very  easy  mode  of  defrauding  creditors,  by  conveying  a  man's  life 
estate  to  his  son,  the  son  being  ignorant  of  the  design.  Lord  Camp- 
bell, C.  J. — And  the  conveyance  being  made  on  tfny  consideration, 
however  slight.] 

Secondly,  assuming  the  father's  deed  to  have  been  ineSectnal  as 
against  his  creditors,  the  recovery  operated,  as  against  them,  to  all  the 
uses  except  those  which  affected  the  estate  of  the  father :  that  is  to  say, 
his  life  estate  would  be  subject  to  the  claim  of  his  creditors,  but  the 
recovery  would  take  effect  to  the  uses  declared  by  J.  C.  Tarleton,  and 
the  remainders  limited  by  his  deed  would  be  valid  under  stat.  13  Eliz. 
c.  6,  's.  4,  which  is  introduced  expressly  to  protect  recoveries. 
*40fil  *Otherwise,  if  a  recovery  were  suffered  under  circumstances  lie 

^  the  present,  the  son  wishing  to  cut  off  the  estate  tail,  and  joining 
in  the  recovery  for  that  purpose,  the  creditors  might  prevent  the  son 
from  taking  the  fee.  The  recovery  here  was  valid  in  law :  the  convey- 
ance is  void  by  the  statute^  as  against  the  creditors  only.  An  elegit 
sued  out  by  them  could  have  operated  only  on  John  Tarleton's  estate: 
it  could  not  have  affected  the  estate  tail  limited  to  the  son.  Nor  coold 
the  cancellation  of  the  deed  devest  that  estate.  The  decision  in  the 
equity  suit,  to  which  the  now  plaintiff  was  no  party,  cannot  bind  him 
here ;  Nathans  v.  Giles,  5  Taunt.  558  (E.  C.  L.  R.  vol.  1).  But,  sup- 
posing the  recovery  void,  still  the  grandson,  the  now  plaintiff,  has  the 
estate  tail.  His  father,  J.  C.  Tarleton,  was  tenant  in  tail,  and  might, 
by  bis  deed  of  1815,  convey  a  base  fee,  subject  to  be  devested  by  entry 
of  the  issue  in  tail;  Machell  v.  Clarke,  2  Ld.  Ray.  778;  Doe  dem. 
Daniel  v.  Woodroffe,  2  Ho.  Lords  Ca.  811.(a)  And,  here,  the  issue  in 
tail  does  not  enter,  but  is  the  very  person  who  takes  the  estate  taS 
through  J.  C.  Tarleton  under  this  conveyance.  [Patteson,  J. — If  there 
has  been  no  valid  recovery,  he  will  be  in  by  remitter,  and  not  under  his 
father's  deed.]  The  remitter,  at  any  rate,  does  not  take  effect  during 
J.  C.  Tarleton's  life.  And,  whether  the  plaintiff  be  remitted,  or  m  of 
a  new  estate,  he  is,  at  all  events,  in  by  a  legal  title. 

Thirdly,  the  question  is,  whether  the  settlement  of  1815  is  void  as 
against  a  subsequent  purchaser  from  J.  C.  Tarleton,  by  stat.  27  Eliz. 
♦4071  ^'  ^'     ^  conveyance,  to  *be  void  under  that  Act,  must  be  purely 

^  and  entirely  voluntary,  and  must  have  that  character  at  the  time 
when  it  is  executed.  If  there  was  any  consideration,  it  is  not  voluntary 
within  the  statute :  and  this  is  consistent  with  the  law  laid  down  in  Doe 

(a)  Affirming  the  jadgment  of  the  Ezeheqaer  Chamber  in  Woodroffe  o.  Do^dem.  DaoielU  1$ 
M.  A  W.  769,t  which  reversed  (in  part  only)  the  judgment  of  the  Court  of  Excheqoer  in  Po* 
dem.  Daniell  v.  Woodroffe,  10  M.  A  W.  tfOS.f 


17  ADOLPHUS  &  ELLIS.    N.  S.  407 

dem.  Otlev  v.  Manning,  9  East,  59.  Now,  in  the  present  case,  when 
the  conveyance  of  1815  was  executed,  there  was  clearly  some  considera- 
tion to  the  son,  J.  C.  Tarleton,  who  is  expressly  found  to  have  been 
anacqaainted  with  the  fraud.  There  would  have  been  no  question  as  to 
this  if.  John  Tarleton  had  not  had  creditors.  It  would  be  very  dangerous 
to  hold,  upon  strict  views  as  to  consideration,  that  a  resettlement  of 
estates  between  fether  and  son  was  void  against  subsequent  purchasers 
from  the  son.  Almost  every  resettlement  of  this  kind  might  be  found 
voluntary,  if  the  question  were  raised.  Assuming  that  there  was  con- 
sideration at  the  time  of  the  conveyance,  it  is  not  vitiated  by  a  failure 
of  the  consideration  afterwards ;  as  by  eviction.  And,  supposing  that 
the  recovery  was  originally  good,  J.  G.  Tarleton  could  not  defeat  it  by 
his  own  subsequent  sale.  He  himself  could  not  have  disturbed  the  re- 
settlement :  can  he  place  a  purchaser  in  a  better  situation  than  his  own  ? 
[Erlb,  J. — The  question  is,  whether  John  Tarleton  received  a  good  bon& 
fide  consideration  for  the  conveyance  made  to  J.  C.  Tarleton  in  1815 ; 
it  being  found  that  that  conveyance  was  voluntarily  made,  for  the  pur- 
pose of  defeating  creditors.] 

Cfromptonj  contr^  was  stopped  by  the  Court  as  to  the  first  point.-^ 
As  to  the  second :  Supposing  Liddell,  the  subsequent  purchaser,  to  be 
oat  of  the  question,  no  ^estate  could  pass  to  the  plaintiff  under  r-ntAOQ 
the  conveyance  of  1815,  which  has  been  expressly  found  by  ver-  *■ 
diet  to  be  fraudulent  on  the  part  of  John  Tarleton,  and  declared  void 
on  that  ground  by  a  decree,  which  was  followed  n^  by  an  •order  for 
cancelling  the  indentures.  Had  any  estate  passed  hj  the  deeds,  the 
Master  of  the  Rolls  would  have  directed  a  reconveyance,  not  a  can- 
cellation. But,  supposing  that  some  estate  (as  a  base  fee)  passed  at 
the  time  of  conveyance,  yet,  the  conveyance  being  without  considera- 
tion and  so  fraudulent  within  stat.  13  Eliz.  c.  5,  it  becomes  void  when 
the  creditors  come  in  to  impeach  it,  and  is  so  for  all  purposes,  and  as 
to  all  persons ;  the  law  then  considers  that  there  was  not  a  good  estate 
at  any  time,  even  before  the  creditors  interfered.  The  same  principle 
was  recognised  in  the  case  of  sale  of  a  chattel,  when  the  sale  was 
avoided  by  reason  of  fraud,  in  Murray  v,  Mann,  2  Exch.  538,  541. f 
[Erls,  J.,  mentioned  sect.  4  of  stat.  13  Eliz.  c.  5.]  That  is  designed 
to  protect  tenants  in  tail,  who  have  an  interest  in  the  entail  being  cut 
off;  not  to  qualify  the  operation  of  the  Act,  as  to  persons  under  mer- 
cantile liabilities.  This  Court  has  held,  where  a  lease  was  expressly 
surrendered  in  consideration  of  having  a  new  lease,  and  the  new  lease 
proved  to  be  a  bad  execution  of  a  power,  that  the  surrender  was  inope- 
rative ;  and  this  although  the  new  lease  was  not  absolutely  void  but 
voidable  only ;  Doe  dem.  Earl  of  Egrcmont  v.  Courtenay,  11  Q.  B.  702 
(E.  C.  L.  R.  vol.  68).  And,  as  to  the  supposition  of  a  base  fee  passing, 
it  is  said  in  Roe  dem.  Earl  of  Berkeley  v.  Archbishop  of  York,  6  East, 
86,  106  (referred  to  in  the  last  cited  case) :  «<  There  is  no  case  or  au- 
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thority  which  says,  that  if  a  conveyance '''cannot  operate  <b  the 
way  intended,  to  pass  the  estate  intended,  that  it  shall  operate  in 
another  way  to  pass  an  estate,  which  was  not  intended,  and  not  within 
the  contemplation  of  the  parties.  « And  thobgh  the  manner  of  passing 
an  estate  is  not  to  be  regarded ;'  yet,  « the  intent  is  to  be  regarded, 
what  I  estate  is  to  pass,  and  to  whom  V  And  so  it  is  laid  down  by  Lord 
C.  J.  Willes,  in  his  Report,  687.(a)"  Onions  v.  Tyrer,  1  P.  Wms.  343, 
as  to  the  effect  of  a  will  intended  to  revoke  a  prior  will  and  substitute 
new  provisions,  bat  imperfectly  executed,  bears  some  analogy  to  this 
case.  It  being,  then,  impossible,  in  the.  present  case,  that  the  uses 
could  take  effect  as  intended,  the  conveyance  effects  nothing.  At 
most  assuming  that  something  passed,  the  uses  would  result  back. 

As  to  the  third  point :  Doe  dem.  Otley  v.  Manning,  9  East,  59,  folly 
recognises  the  doctrine,  laid  down  in  Lord  Townshend  v.  Windham, 
2  Yes.  Sen.  1,  10,  that  under  stat.  27  Eliz.  c.  4,  every  voluntary  con- 
veyance is  void,  where  there  is  a  subsequent  conveyance  for  value, 
even  though  there  be  <<  no  fraud  in  that  voluntary  conveyance,  nor  the 
person  making  it  at  all  indebted.*'  It  makes  no  difference  that  the 
purchaser  knew  of  the  fradulent  conveyance ;  Gooch's  Case,  5  Rep.  60  a. 
In  Roe  dem.  Hamerton  v.  Mitton,  2  Wils.  356,  there  was  abundant 
consideration.  The  present  case  does  not  at  all  resemble  those  of 
conveyances  by  way  of  marriage  settlement :  but,  even  in  those,  the 
conveyance  has  not  been  held  good  as  against  subsequent  purchasers, 
where  it  did  not  carry  out  the  bargain  upon  which  the  settlement  was 
based,  but  did  something  which  the  conveying  party  was  not  bound  to 
*4101  ^^ '  ^^®  *dem.  Barnes  v.  Rowe,  4  New  Ca.  787  (E.  C.  L.  R.  vol/ 
^  33) ;  though  he  probably  acte4  in  the  belief  that  he  was  fulfilling 
an  obligation.  And,  in  a  marriage  settlement,  a  remainder  to  the  settIor*8 
brother  has  been  held  void  under  the  statute,  as  against  a  purchaser ; 
Johnson  v.  Legard,  6  M.  &  S.  60 ;  though  a  limitation  in  such  a  settle- 
ment to  the  issue  which  the  settlor  might  have  by  a  future  marriage,  had 
been  held  valid  in  Clayton  v.  Earl  of  Wilton,  6  M.  k  S.  67,  note.  Alimi- 
lation  in  a  marriage  settlement  of  an  estate,  the  property  of  the  wife,  to 
her  brothers  and  sisters,  was  held  void  under  the  statute,  in  Gotterell  v. 
Homer,  13  Sim.  506.  The  distinctions  are  nice ;  but  the  principle  is  that 
the  settlement,  to  prevail  against  the  statute,  must  be  grounded  upon  some 
consideration  beneficial  to  the  settlor,  and  not  merely  on  the  desire  of 
benefiting  or  assisting  the  person  in  whose  favour  the  provision  is  made. 
The  concurrence  of  such  person  (being  a  necessary  party)  in  the  settle- 
ment is  not  sufficient,  unless  such  concurrence  was  made  matter  of  bar- 
gain with  the  settlor ;  Doe  dem.  Baverstock  v.  Rolfe,  8  A.  ft  E.  650, 
672  (E.  C.  L.  R.  vol.  35),  where  Goodright  dem.  Humphreys  v.  Moses, 
2  W.  Bl.  1019,  and  other  cases  are  cited.  To  create  a  valuable  con- 
sideration, the  party  joining  must  relinquish  something,  and  not  vir- 

(a)  Roe  dem.  Wilkinaon  o.  Traomarr,  WiUeB,  682, 
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tuailj  take  hack  all  he  gave ;  Ruasel  v.  Hammond,  1  Atk.  18, 16 ;  which, 
with  Ooodright  dem.  Humphreys  v.  Moses,  is  commented  upon  in 
Boberts  on  Fraudulent  Conveyances,  pp.  271 — 274. 

Peacock^  in  reply. — ^No  decision  has  laid  it  down  that,  in  a  case  of 
fflatnal  convevances,  a  defect  in  the  title  on  one  side,  by  which  the  title 
is  sabsequently  prejudiced,  ^annuls  the  conveyance  on  the  other,  r^,^^^ 
The  case  is  diffei^nt  from  that  of  exchanges.     The  decision  in  ^ 
Doe  dem.  Earl  of  Egremont  v.  Gourtenay,  11  Q.  B.  702  (E.  G.  L.  R. 
roL  63),  applies  strictly  to  the  case  of  lease  and  surrender :  if  nothing 
was  really  taken  out  of  the  reversion  in  granting  the  supposed  new  lease, 
the  old  lease  was  not  merged.     Doe  dem.  Baverstock  v.  Rolfe,  8  A.  & 
E.  650  (E.  G.  L.  R.  vol.  85),  decided  only  that  a  settlement,  otherwise 
Tolantary,  was  not  made  valid  by  the  concurrence  of  certain  parties. 
Goodright  dem.  Humphreys  v.  Moses,  2  W.  Bl.  1019,  was  simply  a 
case  of  no  consideration,  and  not  at  all  similar  to  the  present.   The  Court 
will  not  extend  the  doctrine  of  voluntary  conveyance,  farther  than  it 
WAS  carried  in  Doe  dem.  Otley  v.  Manning,  9  East,  59.     If  the  present 
transaction  is  invalidated,  it  is  so  simply  by  the  statutory  provision  of 
13  Eliz.  c.  5,  and  not  by  relation  to  any  other  act  done,  as  in  bank- 
ruptcy.    Supposing  the  bankrupt  laws  out  of  the  question,  John  Tarle- 
ton,  if  he  had  not  conveyed,  would  have  been  entitled  to  the  rents 
and  profits  of  the  estate  till  the  creditors  sued  out  an  elegit ;  and  then 
he  could  not  have  been  called  upon  to  refund  what  he  had  taken.     A 
person  to  whom  he  conveys,  is  in  the  same  situation.     The  transaction 
is  not  affected,  under  the  statute  of  Elizabeth,  by  relation  back  to  any 
other  act,  as  in  bankruptcy.     And,  supposing  that«  the  conveyance  of 
1815  were  in  question  as  an  act  of  bankruptcy,  no  such  relation  is 
established  ;  since  nothing  appears  as  to  the  debt  of  the  petitioning 
creditor,  from  whom  the  other  creditors,  and  the  assignees,  derive  their 
rights  under  the  commission ;  Tope  v.  Hockin,  7  B.  &  G.  101  (E.  G.  L. 
B.  vol.  14).  Our.  adv.  vuU. 

*Lord  Gampbbll,  G.  J.,  now  delivered  the  judgment  of  the  rit^Aiq* 
Court.  ^ 

The  question  in  this  case  beingi  whether  the  plaintiff,  Banastre  Tarle. 
ton,  an  infant,  had  any  estate  or  interest  in  certain  estates  comprised 
in  an  indenture  of  settlement  of  the  80th  of  Sept^ber,  1790,  of  which 
estates  a  common  recovery  was  suffered  in  Easter  term,  1815,  it  is 
material  to  see  who  were  the  parties  living  and  interested  in  the  estates  ' 
at  the  time  of  that  recovery. 

John  Tarleton,  the  grandfather  of  the  plaintiff  (then  a  trader  within 
the  bankrupt  laws),  was  tenant  for  life,  with  remainder  to  his  wife 
Isabella  for  life,  with  remainder  to  his  son  John  GoUingwood  Tarleton 
(the  father  of  the  now  plaintiff)  in  tail  male,  with  remainder  to  the 
younger  son  of  John  and  Isabella  Tarleton,  viz.,  Edward  Thomas 
Tarleton,  in  tail  male,  with  remainder  to  Margaret  Anne  Tarleton,  tho 
VOL.  XVII.— 34  Z 
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daughter  of  John  and  Isabella  Tarleton,  in  tail  general,  with  remainder 
to  Alexander  Gollingwood  (the  original  settlor)  in  fee.  John  Colling- 
wood  Tarleton  had  attained  twenty-one  years  of  age  in  1815,  but  wm 
not  married  till  many  years  afterwards. 

An  indenture  of  bargain  and  sale,  dated  18th  March,  1815,  was  exe- 
cuted, by  which  John  Tarleton,  Isabella  his  wife,  and  J.  C.  Tarleton, 
joined  in  making  William  Ainge  a  tenant  to  the  praecipe  for  the  purpose ' 
of  suffering  a  common  recovery  in  which  Robert  Blake  should  be  demand- 
ant, to  such  uses  as  should  be  expressed  in  another*  indenture  of  the 
same  date.  That  recovery  was  suffered,  in  which  Isabella  Tarleton  and 
J.  G.  Tarleton  were  vouchees,  who  vouched  over  the  common  vouchee. 
It  is  plain  that  there  were  proper  parties  to  this  recovery,  and  it  was 
^.^ 0-1  in  all  respects  ^regular.  By  indenture  of  lease  and  release  of 
^  the  17th  and  18th  March,  1815,  John  Tarleton  and  Isabella  his 
wife  and  J.  C.  Tarleton  being  parties  to  the  release,  the  uses  of  the 
recovery  were  declared  to  be  to  J.  G.  Tarleton  and  his  heirs  during  the 
life  of  John.  Tarleton  for  his  own  proper  benefit,  with  remainder  to 
Isabella  Tarlelon  for  life,  with  remainder  to  J.  G.  Tarleton  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail  male,  with  remainder  to 
Edward  Thomas  Tarleton  for  life,  with  remainder  to  his  first  and  other 
sons  in  tail  male,  with  remainder  to  Margaret  Anne  Tarleton  for  life, 
with  remainder  to  her  first  and  other  sons  in  tail  male,  with  sundry 
other  remainders  to  unborn  children ;  and  with  the  ultimate  remainder 
to  John  Tarleton  in  fee.  By  the  same  indentures  other  estates  of  which 
John  Tarleton  was  seised  in  fee  were  conveyed  by  him  to  the  same 
uses,  except  that  J.  jC*  Tarleton  was  to  take  an  immediate  estate  for  his 
life  in  them. 

John  Tarleton  was  at  the  time  insolvent,  and  knew  that  he  was  so; 
and  all  this  was  done  by  him  for  the  purpose  of  defrauding  his  creditors; 
but  J.  G.  Tarleton  was  ignorant  of  the  insolvency  and  of  the  intended 
fraud. 

John  Tarleton  soon  afterwards,  on  the  22d  June,  1815,  became  bank- 
rupt; and,  on  the  11th  July,  1816,  the  usual  conveyance  of  all 'his 
estates  and  property  was  made  to  his  assignees  on  their  petition.  The 
Gourt  of  Ghancery,  on  the  2d  July,  1819.  directed  an  issue  at  law  to 
try  whether  the  deedsland  recovery  were  fraudulent  and  void  in  law  as 
against  the  creditors  of  John  Tarleton.  The  issue  was  tried ;  and  the 
jury  found  that  they  were  fraudulent  and  void  as  against  the  creditors. 
After  this  finding,  the  Gourt  of  Ghancery,  on  the  16th  December, 
*4141  *^^^^>  decreed  that  the  deeds  of  recovery  were  fraudulent  and 
-^  void  as  against  the  creditors,  and  that  the  assignees  were  entitled 
to  possession,  and,  on  the  12th  March,  1821,  further  ordered  that  the 
deeds  should  be  delivered  up  to  the  assignees  to  be  cancelled,  which  was 
done  accordingly.  The  decree  does  not  profess  to  reverse  the  recovery 
or  to  set  it  aside ;  nor  indeed  had  the  Gourt  any  power  or  jurisdiction 
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to  do  either  one  or  the  other ;  but  the  Court  ordered  the  deeds  to  be 
cancelled,  which  they  clearly  had  jurisdiction  to  do :  and,  if  by  that 
decree  and  order  the  deeds  of  17th  and  18th  March  to  lead  the  uses  of 
the  recovery  become  wHolly  inoperative,  the  present  plaintiff  cannot 
bave  any  interest  in  the  estates,  because  it  is  only  by  the  release  giving 
J.  C.  Tarleton  an  estate  for  life  only,  with  remainder  to  his  first  son  in 
*  tail  male,  that  the  plaintiff  can  found  any  claim. 

It  was  contended  for  the  plaintiff  that  the  proceedings  in  Chancery 
were  altogether  wrong :  that  the  deeds  of  17th  and  18th  March,  1815, 
were  executed  on  good  considerations  and  valid  in  law :  but,  no  consi- 
deration given  to  J.  C.  Tarleton  for  extinguishing  his  estate  tail  in 
remainder  and  taking  back  only  an  estate  for  life  was  shown,  except 
that  of  having  his  father  J.  Tarleton's  estate  for  life  in  the  settled  pro- 
perty, and  also  an  estate  for  his  own  life  in  the  unsettled  property, 
conveyed  to  him.  That  conveyance  being  clearly  fraudulent  and  void 
within  statr  13  Eliz.  c.  5,  nothing  whatever  passed  to  J.  C.  Tarleton  by 
the  deeds ;  and,  the  consideration  having  utte/ly  failed,  not  by  matter 
ex  post  facto,  but  by  reason  of  the  original  fraud  in  J.  Tarleton  the 
father,  nothing  in  his  estates  ever  passed  to  his  son ;  and  the  case 
stands  the  same  as  if  there  had  never  been  any  consideration  or  pro- 
fessed consideration  whatever.  The  *case  of  Roe  dem.  Hamerton  p^ . . . 
V.  Mitton,  2  Wils.  856,  which  was  relied  on  by  the  plaintiff's  ^ 
coansel,  is  wholly  different  from  the  present ;  for  there  the  party  con<« 
veying  and  settling  the  land  did  take  a  benefit,  and  had  a  good  consi- 
deration, in  having  part  of  his  lands,  of  which  he  was  seised  in  fee, 
discharged  from  an  annuity.  We  are  therefore  clearly  of  opinion  that 
the  proceedings  in  Chancery  were  quite  right.  The  only  question  is, 
what  is  the  effect  of  them  with  regard  to  the  estate  of  J.  C.  Tarleton  in 
which  the  assignees  of  his  father  John  Tarleton  had  no  interest. 

The  4th  section  of  stat.  13  Eliz.  c.  5,  was  relied  on  as  showing  that 
a  recovery,  though  fraudulent  within  that  statute,  would  stand  good  as 
to  other  parties,  and  therefore  that,  as  J.  C.  Tarleton  was  no  party  to 
aity  fraud,  it  would  stand  good  as  to  him,  and  enure  to  the  uses  which 
he  had  declared  by  his  deed.  Now  the  words  of  that  section,  when 
examined,  clearly  show  that  it  applies  only  to  persons  who  are  not  par- 
ties to  the  recovery,  but  have  estates  in  remaiider  or  reversion  subse- 
quent to  and  expectant  on  the  estates  of  those  who  are  parties  to  the 
recovery.  This  section  speaks  of  recoveries  had  <<  against  tenant  iu^ 
tail,  or  other  tenant  of  the  freehold,  the  reversion  or  remainder^  or  the 
right  of  revereion  or  remainder j  then  being  in  any  otJier  person  or  per- 
sons ;"  and  enacts  that  every  such  recovery  <<  shall  as  touching  such 
person  and  persons  which  tJien  had  any  remainder  or  reversion"  <«  stand, 
remain,  and  be  of  such  like  force  and  effect,  and  of  none  other"  as  if  this 
Act  bad  never  been  made.    It  is  plain  that  the  persons  here  spoken  of 
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*dlftl  ^^^  ^^^  those  against  whom  the  recovery  is  *had.  No  doubt  at 
^  all  can  exist  as  to  the  meaning,  supposing  a  recovery  to  be  suf- 
fered by  tenant  in  tail  in  possession ;  nor  can  it  make  any  difference 
that  in  this  case  the  tenancy  in  tail  was  in  remainder ;  for  the  recoTery 
is  had  not  only  against  the  immediate  tenant  to  the  praecipe  but  against 
the  vouchee.  The  meaning  of  ihe  clause  evidently  is  that,  although 
the  uses  of  a  fraudulent  recovery  shall  not  prevail  to  defraud  creditors, 
yet  that  the  recovery  shall  stand  good  to  bar  those  in  remainder  or 
reversion,  as  if  there  had  been  no  fraud.  J.  G.  Tarleton  is  not  a  person 
having  a  remainder  or  reversion  within  the  meaning  of  the  section  of 
the  statute ;  and  therefore  nothing  that  he  has  done  in  regard  to  the 
f  ecovery  can  be  affected  by  it :  and  the  now  plaintiff  was  not  such  a 
person ;  for  he  was  not  born  till  many  years  afterwards.  But  Edward 
Thomas  Tarleton  (the  younger  brother  of  J.  G.  Tarleton),  *and  Margaret 
Anne  Tarleton  his  sister,  and  Alexander  GoUingwood  the  original  set- 
tlor, may  be  said  to  have  been  persons  having  a  remainder  or  reversion : 
and  therefore  as  regards  them  the  recovery  may  stand  good  and  in 
force  under  that  section  of  the  statute.  It  would  however  only  stand 
good  as  a  recovery  eimply^  so  as  to  bar  their  estates,  wholly  independent 
.  of  the  question  as  to  the  operation  of  the  deed  to  lead  the  uses. 

Now,  if  that  deed,  namely  the  release  of  18th  March,  1815,  be  wholly 
vitiated  and  done  away  with  by  the  fraud  of  John  Tarleton,  it  will  fol- 
low that  the  now  plaintiff  has  no  interest  in  the  lands.  The  recovery 
will  then  stand  as  a  recovery  simply  without  any  deed  to  lead  or  declare 
the  uses.  In  such  a  case,  though  it  was  originally  held  that  it  should 
♦1171  ®^^^®  ^^  ^^^  ^"^  Ti&eSy  ♦Argol  V.  Gheney,  Latch.  82,  Wakertf. 
^  Snowe,  Palm.  859,  and  so  J.  G.  Tarleton  would  remain  tenant  in 
tail  male,  yet  subsequent  cases  show  that  the  recovery  would  enure  to 
give  the  fee  simple  to  tenant  in  tail ;  Nightingale  v.  Earl  Ferrers,  3  P. 
Wms.  206 ;  Stapilton  v.  Stapilton,  1  Atk.  2 ;  Roberts's  Gase,  3  Atk. 
808,  813 ;  Martin  dem.  Tregonwell  v.  Strachan,  5  T.  R.  107,  note. 

In  either  way  the  plaintiff  would  have  no  interest ;  for,  if  J.  C.  Tar- 
leton remained  tenant  in  tail,  he  plainly  acquired  the  fee  simple  by  a 
subsequent  recovery  suffered  by  him  in  Trinity  term,  1822.  His  father's 
assignees,  who  were  then  tenants  for  the  life  of  the  father  John  Tarle- 
ton, joining  in  making*  tenant  to  the  praecipe,  by  deeds  of  lease  and 
release  of  the  5th  and  6th  July,  1821,  the  uses  were  declared  after  the 
death  of  John  Tarleton  to  J.  C.  Tarleton  in  fee.  If  he  did  not  remain 
tenant  in  tail,  but  the  use  under  the  recovery  of  1815  was  to  him  in 
fee,  of  course  the  now  plaintiff  could  take  nothing :  added  to  which,  the 
release  of  6th  July,  1821,  declared  that  not  only  the  recovery  then 
intended  to  be  suffered  but  all  other  recoveries  should  enure  to  the  use 
of  J.  G.  Tarleton  in  fee ;  so  that,  on  the  supposition  that  there  was  no 
deed  to  lead  or  declare  the  uses  of  the  recovery  in  1815,  this  deed  of 
6th  July,  1821  (if  it  operated  at  all,  which,  probably  it  would  not,  as 
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the  recoyerj  to  which  it  relates  was  wholly  void)  would  operate  as  a 
deed  to  declare  the  uses  of  that  recovery;  for  the  nonjoinder  of  Isi^ 
bella  Tarleton  who  was  only  tenant  for  life  in  remainder  would  not  be 
of  any  importance. 

John  Tarleton  and  his  wife  Isabella  having  died  before  *J.  G.  r^A-to 
Tarleton  sold  and  conveyed  the  property  to  the  defendant  Lid-  ^ 
dell,  it  is  not  material  to  trace  how  John  Tarleton 's  life  interest  in  a 
moiety  of  the  Gollingwood  estates,  being  the  settled  property  in  ques- 
tion, passed  to  J.  G.  Tarleton,  together  with  the  other  moiety  of  which 
John  Tarleton  was  seised  in  fee,  by  conveyance  from  the  assignees  for 
80,000Z.     The  whole  case,  in  truth,  resolves  itself  into  this  question ; 
whether  the  deed  of  18th  March,  1815,  is  still  a  subsisting  deed  as« 
regards  the  usf  declared  by  it  to  J.  G.  Tarleton  for  life  with  remainder 
to  his  first  son  (the  now  plaintiff)  in  tail  male ;  even  assuming,  as  we 
think  we  mpst,  that  the  recovery  of  Easter  term,  1815,  is  still  unre- 
versed and  subsisting  as  a  recovery.     Now  the  Court  of  Chancery 
ordered  this  deed  to  be  cancelled.    It  was  certainly  void  as  regards  the 
life  estate  of  John  Tarleton  in  the  property  in  question,  and  as  to 
the  whole  of  the  property  of  which  he  was  seised  -in  fee,  and  professed 
to  convey  by  it.     But  it  is  said  that  the  fraud  of  the  father  did  not 
affect  the  conveyance  by  J.  G.  Tarleton  of  his  estate  in  remainder ;  and 
that  the  Court  of  Chancery  exceeded  its  power  in  ordering  the  whole 
deed  to  be  cancelled,  and  should  have  declared  it  void  quoad  the  pro- 
perty of  which  John  Tarleton  was  seised  in  fee,  and  directed  a  recon- 
veyance of  the  life  estate  of  J.  Tarleton  in  the  settled  property  to  his 
assignees,  leaving  the  rest  of  that  deed  as  well  as  the  deed  of  bargain  and 
sale  of  the  18th  March,  1815,  to  make  a  tenant  to  the  prsBcipe,  and  the 
recovery,  untouched.    It  must  be  recollected  that'  a  fraud  was  practised 
on  J.  C.  Tarleton  by  his  father  as  much  as  it  was  upon  the  creditors. 
He  was  induced  to  execute  the  deed  and  join  in  the  I'ecovery  by  the 
consideration  of  having  his  father's  life  estate  and  his  fee  simple  estate 
^conveyed  to  him;  which  consideration  utterly  failed  and  never  r^^^o 
took  effect  by  reason  of  the  fraud :  and  he  was  obliged  ultimately  *- 
to  purchase  a  part  only  of  the  estates  proposed  to  be  conveyed  to  him 
for  30,000{.     Surely,  then,  the  fraud  may  well  be  said  to  have  tainted 
the  whole  transaction.     The  use  first  declared  (that  during  the  life  of 
the  father)  being  void  on  account  of  tlie  fraud,  must  not  the  subsequent 
uses  also  be  held  void  7   In  Beckwith's  Case,  2  Rep.  56  b,  where  husband 
and  wife  levied  a  fine  of  the  lands  of  the  wife,  and  the  husband,  with- 
out the  wife's  consent,  by  deed  declared  the  uses  to  himself  and  wife 
for  life  with  certain  remainders  over,  and  the  wife  by  deed  without  the 
assent  of  her  husband  declared  the  uses  to  herself  for  life  with  the  same 
remainders  over  as  those  contained  in  the  deed  of  her  husband,  it  was 
held  that  not  only  the  uses  for  life  in  which  they  disagreed,  but  the 
snbaeqaent  uses  in  which  they  agreed,  were  all  void,  and  the  fine  was 
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by  construction  of  law  to  the  use  of  the  wife  and  her  heirs  as  if  no 
use  had  been  declared.     So,  here,  we  think  that  all  the  uses  declared 
by  the  deed  of  March,  1815,  must  be  held  void,  and  that,  by  constnio- 
tion  of  law,  the  recovery  enured  to  the  use  of  the  father  for  life  (which 
passed  to  his  assignees),  remainder  to  the  son  in  fee.     Whether  the 
Court  of  Chancery  at  the  prayer  of  J.  C.  Tarleton  would  or  would  not 
have  set  aside  the  deed  to  lead  the  uses  altogether,  both  as  regarded 
him  as  well  as  the  creditors,  we  need  not  inquire.     The  Court  did  not 
do  so ;  the  son  does  not  appear  to  have  been  any  party  to  the  proceed- 
ings in  Chancery ;  and  the  decree  is  only  that  the  deeds  and  recorerj 
*d901  ^^^^  fraudulent  and  void  as  against  *the  creditors.     The  snbse- 
^  quent  order  that  they  should  be  delivered  up  to  be  cancelled 
seems  to  have  been  for  the  benefit  and  protection  of  the  creditors,  and 
not  of  J.  C.  Tarleton.    J.  C.  Tarleton  no  doubt  treated  the  recovery 
of  1816  as  having  been  set  aside  by  the  Court  of  Chancery,  and,  con- 
sidering himself  to  be  still  tenant  in  tail,  as  if  that  recovery  had  neTer 
been  sufiered,  afterwards  in  1822  suffered  another  recovery ;  bat  the 
Court  of  Chancery  did  not  authorize  that  step ;  it  dealt  only  with  the 
estates  of  J.  Tarleton  the  bankrupt,  and  authorized  his  assignees  to 
sell  a  portion  of  them  to  J.  0.  Tarleton :  the  assignees  also,  in  joining 
with  J.  C.  Tarleton  to  make  a  tenant  to  the  praecipe,  express  in  the 
release  of  6th  July,  1821,  that  they  do  so  «  at  the  request  and  by  the 
direction  and  for  the  accommodation  of  the  said  J.  C.  Tarleton ;"  and, 
as 'he  could  not  then  pay  the  purchase-money,  30,0002.,  the  uses  of  the 
recovery  are  declared  to  the  assignees  during  the  life  of  J.  Tarleton. 
Subsequently,  by  lease  and  release  of  6th  and  7th  March,  1823,  the 
purchase-money  being  paid,  the  assignees  conveyed  to  J.  C.  Tarleton 
their  interest  during  the  life  of  J.  Tarleton  in  the  property  in  question. 
From  all  this  it  is  plain  that  no  part  of  the  proceedings  io  Chancery, 
either  in  its  decrees  or  orders,  and  ne  act  of  the  assignees,  deals  at  all 
with  the  estate  of  J.  C.  Tarleton,  or.  prevents  the  operation  of  the 
release  of  March  18th,  1815,  by  which  he  declared  the  uses  to  himself 
for  life  only,  save  and  except  the  order  of  the  Court  of  12th  March, 
1821,  for  delivering  up  the  deeds  to  the  assignees  to  be  cancelled,  upon 
which  we  have  already  commented. 

But,  if  the  deeds  of  March,  1815,  be  not  wholly  void,  and  J.  C 
Tarleton  became  under  them  tenant  for  life  in  remainder  after  the  death 
*4211  ^^  ^^  father  and  mother,  *with  remainder  to  his  first  son  in  tail, 
-^  still,  as  the  consideration  for  his  suffering  the  recovery  of  1815 
and  declaring  the  uses  has  wholly  failed  or  rather  never  existed,  that 
declaration  of  uses  must  be  considered  as  voluntary ;  and,  on  the  part 
of  the  defendant  (a  purchaser  for  value  in  the  year  1849),  it  is  con- 
tended to  be  void  within  the  statute  27  Eliz.  c.  4. 

Undoubtedly,  if  J.  C.  Tarleton  had  been  seised  in  fee  in  1815,  and 
had  made  a  voluntary  deed  settling  his  estate  upon  himself  for  life  with 
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remainder  to  his  first  and  other  sons  in  tail,  though  he  afterwards 
married  and  had  a  son  (the  now  plaintiff),  he  might  in  1849  have  sold 
and  conveyed  the  lands  to  the  defendant,  a  bon&  fide  purchaser,  as  to 
whom,  by  all  the  authorities,  the  settlement  of  1815  would  have  been 
void  within  stat.  27  Eliz.  c.  4.     But,  whether  that  statute  extends  to 
the  case  of  a  tenant  in  tail  suffering  a  voluntary  recovery,  with  a  deed 
to  lead  the  uses  also  voluntary,  is  the  question  here.     The  settlor  him- 
self cannot  at  his  own  will  and  pleasure,  if  there  be  no  sale  or  purchaser, 
treat  his  own  voluntary  settlement  as  void  within  stat.  27  Eliz.  c.  4, 
and  make  a  new  settlement  of  the  estate.     Therefore,  as  J.  G.  Tarleton 
was  only  tenant  for  life  in  remainder  at  the  time  of  the  second  recovery 
in  1822,  being  twenty-seven  years  before  any  sale  took  place,  that** 
recovery  could^  not  operate  at  all,  and  may  be  falsified  by  the  now 
plaintiff,  the  alleged  remainder-man  in  tail  under  the  release  of  18th 
March,  1816.     That  second  recovery  in  1822  may,  therefore,  be  put 
oat  of  consideration  in  our  inquiry  as  to  the  effect  of  stat.  27  Eliz.  c.  4, 
with  reference  to  the  purchase  made  by  the  defendant  in  1849.     The 
only  way  in  which  it  should  seem  that  the  statute  of  27  Eliz.  can 
operate  would  be  by  treating  *the  sale  and  purchase  by  the  de-  r^Aoo 
fendant,  in  1849,  and  the  conveyance  to  him  by  J.  G.  Tarleton,  *- 
as  making  void  the  declaration  of  uses  in  the  voluntary  deed  of  18th 
March,  1815,  and  holding  that  thereupon  the  recovery  of  1815,  for 
want  of  a  declaration  of  uses,  would  enure  to  give  J.  G.  Tarleton  a 
remainder  in  fee  on  the  death  of  his  father  and  mother,  which  he  lias 
conveyed  to  the  defendant  in  1849.         * 

The  ease  of  Doe  dem.  Baverstock  v.  Rolfe,  8  A.  &  E.  650  (E.  G.  L. 
B.  vol.  85),  is  an  express  authority  for  so  holding.  That  case  was 
mainly  grounded  on  the  case  of  Fitzjames  v.  Moys,  1  Sid.  183 :  but  all 
the  authorities  bearing  upon  this  point  were  then  considered ;  and  we 
think  that  the  conclusion  at  which  the  Gourt  arrived  on  such  considera- 
tion was  correct. 

The  result  is,  that  either  the  deed  of  March,  1815,  was  wholly  vitiated 
and  done  away  with  by  the  fraud  of  J.  Tarleton  the  father,  or,  if  not, 
that  the  uses  declared  in  it  by  J.  G.  Tarleton  the  son  were  voluntary. 
The  effect  is  the  same  upon  the  supposed  right  of  the  present  plaintiff 
in  either  view  of  the  case. 

We  are  therefore  of  opinion,  under  all  the  circumstances  of  this  case, 
that  the  plaintiff  Banastre  Tarleton  has  not  any  estate  or  interest  in 
the  moiety  of  the  Gollingwood  estates  comprised  in  the  indenture  of 
settlement  of  the  80th  September,  1790 ;  and  we  shall  so  certify  to  the 
Vice  Chancellor.  A  certificate  was  sent,  as  above. 
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*zi9^i  *BLAIR,  administrator  of  JOSEPH  BUCKLEY,  deceased,  * 
^^"^J      ORMOND  and  HAYWARD,  Executors  of  THOMAS  WOOD, 
deceased.     May  29. 

Debt  by  administrator  of  B.  on  bond  made  bj  W.  to  B.,  dated  5th  December,  1812.  The  eendl- 
tion  recited  that  B.  had  agreed  to  adTanoe  to  W.  the  produce  of  the  9»W  of  certain  itoekia 
the  fnnds,  without  any  other  advantage  than  B.  would  have  been  entitled  to  if  the  stock  htd 
remained  in  his  name  in  the  bank;  that  B.  had  sold  the  stock  and  paid  the  prodoee  to  W.; 
and  that  it  had  been  agreed  between  them  that  the  same  or  a  like  sum  of  the  same  itoek 
should  be  replaced  and  transferred  to  B. ;  and  the  condition  was  that,  if  W.,  before  &th  im% 
then  next,  purchased  -the  said  amount  of  stock  and  transferred  the  same  to  B.,  and  paid  to 
B.,  in  lieu  of  the  dividends  thereof,  such  sums  as  B.  would  have  been  entitled  to  reeein 
for  the  dividends  if  the  stock  had  continued  in  his  name,  at  such  times,  and  in  soch  propor> 
tions,  and  in  such  manner,  as  the  dividends  would  have  been  payable  to  B.  if  the  stock  hsd 
not  been  sold,  then  the  bond  to  be  void.  Breach :  (1 )  that  W.  did  not,  before  the  6th  June,  orsioei^ 
purchaae  the  said  amount  of  stock  and  transfer  to  B.,  or  to  plaintiif  as  administrator;  (3)  tbst 
the  dividends  of  the  stock,  if  it  had  remained  standing  in  the  name  of  B.,  would  hare  beet  . 
payable  half-yearly  after  the  date  of  the  bond,  and  that  the  fli^st  and  only  one  of  fsek 
dividends  before  the  said  6th  June,  would  have  been  payable  on  6th  January,  1813;  tkatoa 
llth  September,  1824,  B.  died:  that,  if  the  stock  had  continued  standing  in  B.'s  name,  « 
plaintiflTs  as  administrator,  a  large  sum,  to  wit,  Ac,  would  have  been  payable  half-yearlj  u 
dividends,  and  that  the  money  payable  in  lieu  of  such  dividends,  and  becoming  due  after  B.'k 
death  (during  a  period  which  was  specified),  amounted  to  a  large  sum,  fo  wit,  k^;  sad 
that,  although  the  stock  had  not  been  transferred  into  the  name  of  B.,  or  of  his  administrator, 
yet  W.  had  failed  to  pay  the  sums  so  due  in  lieu  of  dividends. 

Plea:  that  the  causes  of  action  did  not  accrue  within  twenty  yean  next  before  the  eommenee- 
ment  of  the  suit 

Replication,  as  to  the  first  breach,  that,  while  the-  stock  remained  untransferred,  and  a  eertahi 
sum,  to  wit,  Ac,  was  due  in  lieu  of  the  dividends,  to  wit,  on  10th  September,  1824,  W. 
made  on  acknowUdgtnent  to  J,  B.  that  the  atoek  remained  untrune/erred  contrary  to  the  eondi* 
tion,  and  was  due  thereon,  by  W.  making  to  B,  eatit/aetion  on  account  of  part  <f  the  mid 
eum,  to  wit,  lOL;  and  that  the  action  was  brought  within  twenty  years  next  after  sock 
acknowledgment ;  and  as  to  the  other  causes  of  action,  thai  they  did  accrue  within  twentj 
years,  Ac. 

Rejoinder,  as  to  the  first  part  of  the  replication,  a  traverse  of  the  bringing  of  the  action  witbis 
twenty  years  next  after  such  supposed  acknowledgment.  Issue  thereon.  As  to  the  second  pert 
of  the  replication,  issue  was  joined. 

It  was  proved  that  B.  had,  since  the  advance  to  W.,  agreed  to  board  and  lodge  with  W.  at  lOi. 
6d.  per  week,  that  amount  to  be  deducted  from  the  interest  of  the  money  which  W.  had 
borrowed ;  and  that  a  settlement  should  be  made  every  six  months.  B.  had  boarded  aai 
lodged  with  W.  till  B.'s  death,  in  September,  1824;  but  no  settlement  had  ever  taken  pls(« 
though  frequently  demanded  by  B. 

Held,  first,  that,  supposing  the  issue  raised  by  the  rejoinder  cast  upon  plaintiff  the  burthen  of 
proving  that  such  an  acknowledgment  as  that  mentioned  in  the  replication  was  made  witbia 
twenty  years  next  before,  Ac,  there  was  sufficient  evidence  to  entitle  plaintiff  to  a  verdiel 
upon  both  the  first  and  the  second  issues. 

Secondly,  that  the  bond  was  not  within  stat  8  A  4  W.  4,  c.  42,  s.  5 ;  that  the  replieatioB, 
therefore,  was  no  answer  in  law  to  that  part  of  the  plea  which  related  to  the  first  breach; 
and  that  plaintiff  was  therefore  not  entitled  to  any  damaget  on  that  breach. 

But,  thirdly,  that  that  part  of  the  condition  which  stipulated  for  the  payment  from  time  to  tiaii 
of  the  sums  payabl^  in  lieu  of  the  dividends  still  remained  in  force  as  to  so  much  of  the 
sums  as  had  accrued  due,  from  time  to  time,  within  twenty  years  before  action  brought,  tbe 
penalty  of  the  bond  not  having  been  insisted  upon  in  respect  of  sums  accruiog  due  earlier; 
and  that  plaintiff,  therefore,  was  entitled  to  damages  in  respect  of  so  much  of  the  seeosi 
breach. 

Debt.     The  declaration  stated  that  Thomas  Wood,  since  deceased,  in 
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the  lifetime  of  Joseph  Buckley,  *a]so  since  deceased,  to  wit,  on 
5th  December,  1812,  b;  his  certain  writing  obligatory,  bearing 
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date  the  day  and  year  last  aforesaid,  and  sealed,  &c«  (profert  excused, 

the  bond  not  being  in  the  possession  or  power  of  plaintiff),  acknowledged 

himself  to  be  bound  unto  the  said  J.  Buckley  in  tha  sum  of  2000Z.,  to 

be  paid  to  the  said  J.  Buckley,  his  executors,  administrators,  &c. :  which 

writing  obligatory  was  subject  to  a  condition,  whereby,  after  reciting 

that  the  said  T.  Wood,  having  occasion  to  borrow  and  take  up  at  interest 

the  sum  of  877Z.  4«.  Id.  stock  of  the  5L  per  cent.  Navy  annuities 

transferable  at  the  Bank  of  England,  had  requested  J.  B.  to  advance 

him  the  same  or  the  produce  by  sale  thereof,  which  J.  B.  had  consented 

and  agreed  to  do  without  any  advantage  whatever  on  his  part  otherwise 

than  he  would  have  been  entitled  to  in  case  the  same  stock  had  con* 

tinued  to  stand  and  remain  in  his  own  name  in  the  books  of  the 

Governor,  &c.,  of  the  Bank ;  and  that  J.  B.  had  accordingly  caused  the 

same  stock  to  be  sold,  and  upon  or  immediately  before  the  execution  of 

the  said  writing  obligatory  paid  the  produce  thereof,  amounting  to  792Z. 

4«.  2(2.,  unto  the  said  T.  W.,  which  T.  W.  did  thereby  acknowledge : 

And  that  it  had  been  agreed,  by  and  between  T.  W.  and  J.  B.,  that  the 

same  or  a  like  sum  of  877Z.  4«.  Id.  stock  in  the  said  Navy  5Z.  per  cent. 

annuities  should  be  replaced  and  transferred  to  J.  B.  at  the  time  and 

in  manner  thereinafter  mentioned :  It  was  conditioned  that,  if  T.  W., 

his  heirs,  executors,  or  administrators,  or  any  or  either  of  them,  should, 

on  or  before  5th  June  next  ensuing  the  date  of  the  writing  obligatory, 

purchase  the  sum  of  8771.  4«.  Id.  stock  of  the  51.  per  cent.  Navy 

annuities,  transferable  at  the  Bank,  and  transfer  or  cause  the  same  to 

be  transferred  unto  or  into  the  name  or  names  of  *J.  B.,  or  of  r^j^oc 

his  executors,  &c.,  or  of  such  person  as  he  or  they  should  appoint,  *- 

and  well  and  truly  pay  or  cause  to  be  paid  to  J.  B.,  his  executors,  jtc, 

in  lieu  of  the  dividends  thereof,  such  sum  or  sums  of  money  as  J.  B., 

his  executors,  &c.,  would  have  been  entitled  to  receive  as  or  for  the 

dividends  of  the  said  sum  of  8772.  4«.  Id.  stock  in  case  the  same  had 

continued  standing  in  his  or  their  own  name  or  names  for  his  or  their 

proper  use,  at  such  time  and  times,  in  such  shares  and  proportions,  and 

in  such  manner,  as  the  same  dividends  would  have  been  payable  to  him 

or  them  in  case  the  same  had  not  been  sold  in  manner  aforesaid,  then 

the  said  obligation  should  be  void,  &c. :  otherwise,  &o.    The  declaration 

farther  alleged  that,  although  the  said  5th  day  of  June  next  ensuing, 

&c.,  elapsed  in  the  respective  lifetime  of  the  said  J.  B.  and  T.  W.,  and 

althoagh  J.  B.  did  not  appoint  or  transfer  the  said  877Z.  4«.  Id.  steck 

of  the  5L  per  cent.,  &c.j  or  any  part  thereof,  into  the  name  or  names 

of  any  person  or  persons  other  than  himself  the  said  J.  B.,  and  although 

T.  W.  did,  to  wit,  on  5th  January,  1813,  pay  to  J.  B.  such  a  sum  of 

money,  in  lieu  of  the  dividends  of  the  said  sum  of  877{.  4«.  Id.  stock, 

&c.,  as  J.  B.  would  have  been  entitled  to  receive  on  the  day  and  year 

last  aforesaid,  as*  or  for  the  dividends  of  the  same  stock  in  case  the 

same  had  continued  standing  in  his  name  (the  said  5th  January,  1818, 
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being  the  only  day  between  the  date  of  the  writing  obligatory  and  tlie 
5th  June  next  ensuing  the  date  thereof  when  any  such  dividend  on  the 
same  stock  would  iiave  become  payable) :  Yet'  that  T.  W.  did  not  nor 
would,  on  or  before  the  said  5th  June,  purchase  the  said  sum  of  8T7i. 
4«.  Id.  stock,  and  transfer  the  same,  or  cause  the  same  to  be  transfened, 
*iOR1  ^^^^  ^^  ^^^^  ^^^  name  of  J.  B.,  as  *by  the  said  condition  of  the 

-*  said  writing  obligatory  he  ought  to  have  done,  but  therein  wholly 
failed  and  made  default ;  and  the  said  amount  of  stock  never  had  been, 
nor  had  any  part  thereof  or  any  stock  in  lii^u  thereof  ever  been,  trans- 
ferred into  the  name  of  the  said  J.  B.,  or  of  the  plaintiff,  administrator 
as  aforesaid,  or  either  of  them ;  and  the  same  is  and  remains  wholly 
nntransferred,  contrary  to  the  tenor,  &c.,  of  the  condition. 

Second  breach.     That  the  dividends  of  the  stock  in  the  condition 
mentioned,  in  case  the  same  had  not  been  sold  as  aforesaid,  bat  had 
continued  standing  in  the  name  of  the  said  J.  Buckley,  would  have  been 
payable  half-yearly  from  and  after  the  date  of  the  writing  obligatory, 
on  5th  January  and  5th  July  in  every  year ;  and  the  first  of  such  half- 
yearly  dividends  would  have  been  so  payable  on  5th  January,  1813', 
and  that  halif-yearly  dividend  was  the  only  dividend  which  would  htve 
so  become  payable  after  the  making  of  the  writing  obligatory  and  before 
the  said  5th  June  in  the  condition  mentioned.     And  that  J.  B.,  after- 
wards, and  after  the  passing  of  a  certain  Act  of  Parliament  (a)  ««Foi 
transferring  several  annuities  of  52.  per  centum  per  annum  into  annui- 
.  ties  of  4{.  per  centum  per  annum,"  to  wit,  on  the  11th  September,  1824, 
died. .  That,  in  case  the  stock  in  the  condition  mentioned  had  not  been 
sold,  but  had  continued  standing  in  the  name  of  J.  B.,  or  of  the  plun- 
tiff  as  administrator,  within  the  true  intent,  &c.,  of  the  condition,  a  large 
sum  of  money,  to  wit,  182.  88.  5e2.,  would,  on  every  5th  day  of  Januvy 
and  5th  day  of  July,  in  each  of  the  years  1825,  &c.  (te  1830,  inclusive), 
have  become  due,  &c.,  aa  and  for  the  dividends  thereof:  And  the  set^ 
ral  sums  of  money  payable  by  virtue  of  the  condition  in  lieu  of  snch 
*d971  *^&^^~°^^i^^^^^®d  dividends  respectively  (and  which  suma  reaper 

^  tively  became  due  by  virtue  of  the  condition  after  the  decease 
of  the  said  J.  B.)  amounted  in  the  whole  to  a  large  sum  of  money,  to 
wit,  221{.  \b.  That  afterwards,  and  after  the  passing  of  an  Act  of  Par- 
liament (i)  "For  transferring  certain  annuities  of  4{.  per  centum  per 
annum  into  annuities  of  8{.  108.  or  5{.  per  centum  per  annum,"  another 
large  sum,  &c. :  averment  that  162.  2a.  4d.  would,  on  every  5th  January 
and  5th  July  from  1831  to  1844  inclusive,  have  become  due,  payable, 
&c.,  as  and  for  the  dividends  in  the  said  condition  mentioned,  if  the 
said  stock  had  not  been  sold :  and  the  sums  payable  by  virtue  of  the 
same  condition  in  lieu  of  such  last-mentioned  dividends  respectively 
(and  which  also  became  due  by  virtue  of  the  condition  after  the  decease 
of  J.  B.)  amounted  in  the  whole  to  a  large,  &c.,  to  •wit,  4512.  St.  4^ 

(a)  Stet  3  a  4,  e.  9.  (»)  Stat  11  O.  4  A  1  W.  4,  «.  1%. 


17  ADOLPHUS  k  ELLIS,    N.  8.  427 

That  ftfterwards,  and  after  the  death  of  J.  B.,  and  after  the  respective 
Bums  of  money  hereinbefore  mentioned  in  lieu  of  the  several  dividends 
aforesaid  had  so  become  dne,  and  before  the  commencement  of  this  soil, 
to  wit,  on  8d  September,  1844,  administration  of  the  goods,  &c.,  of  J. 
B.  was  first  granted  to  plaintiff.     And  although  the  said  stock  in  the 
condition  mentioned  hath  not,  nor  hath  any  part  thereof,  or  any  stock 
in  lien  thereof,  or  any  part  thereof,  ever  been  transferred  into  the  name 
of  J.  B.  or  of  plaintiff,  administrator,  &c.,  or  of  any  other  person  with- 
in the  true  intent,  &c.,  yet,  &c. :  Averments  that  T.  Wood  in  his  lifetime 
did  not,  nor  did  nor  would  defendants,  execntqjrs,  &c.,  pay  to  plaintiff, 
administrator,  &c.,  the  respective  sums  which  so  became  due  and  paya- 
ble, according  to  the  condition,  &c.,  in  lieu  of  the  several  dividends 
aforesaid  or  any  part  thereof;   *but  the  same,  amounting  to  r^Ag^Q 
672L  6s.  4(2.,  are  now  wholly  due  and  unpaid,  &c.,  to  plaintiff,  *- 
administrator  as  aforesaid,  contrary  to  the  tenor,  &c.,  of  the  condition. 
By  reason  of  which  said  several  breaches  the  writing  obligatory  be- 
came forfeited:  and  thereby  an  action  hath  accrued  to  plaintiff,  as 
administrator,  to  demand  and  have  of  and  from  defendants,  as  execu- 
tors, the  said  sum  of  2000{.  above  demanded. 

Pleas*  1.  That  the  bond  was  not  the  deed  of  testator.  Issue  there- 
on. 2.  That  the  causes  of  action  in  the  declaration  mentioned  did  not, 
nor  did  either  of  them,  accrue  at  any  time  within  twenty  years  next 
before  the  commencement  of  this  suit. 

Beplication  to  the  2d  plea,  so  far  as  the  same  related  to  the  breacl\ 
of  condition  first  assigned :  That,  at  the  time  of  the  making  of  the  ac- 
knowledgment by  Thomas  Wood  as  thereinafter  mentioned,  the  amount 
of  stock  in  the  condition  mentioned  was  and  remained  wholly  untrans- 
ferred,  contrary  to  the  tenor,  &c.,  of  the  condition  in  that  behalf ;  and 
that  a  certain  sum  of  money,  to  wit,  18Z.  8s.  5(2.,  was  then  due  and 
payable  from  T.  W.  to  J.  B/,  pursuant  to  the  said  condition,  in  lieu  of 
certain  dividends  which  J.  B.  would  have  been  entitled  to  receive  for 
and  in  respect  of  the  baid  sum  of  877Z.  4s.  Id.  stock  of  the  5Z.  per  cent. 
Navy  annuities,  in  case  the  same  had  continued  standing  in  his  name 
and  had  not  been  sold  as  in  the  condition  mentioned ;  and  that,  after 
the  making  of  the  writing  obligatory,  and  whilst  the  said  stock  was  and 
remained  wholly  untransferred  as  aforesaid,  and  whilst  the  said  sum  of 
mcmey  last  mentioned  was  so  due  and  payable  in  lieu  of  such  mentioned 
dividends,  to  wit,  on  10th  September,  1824,  T.  W.  made  an  acknow- 
ledgment to  the  said  J.  B.  that  the  said  amount  '^'of  stock  in  the  r^^Aoq 
said  condition  mentioned  then  remained  and  was  untransferred  ^ 
contrary  to  the  said  condition  in  that  behalf,  and  was  then  due  thereon, 
to  wit,  by  T.  W.  then  making  to  the  said  Joseph  Buckley  part  satisfac- 
tion on  account  of  the  said  writing  obligatory,  that  is  to  say,  by  T.  W. 
then  making  to  tho  said  J.  B.  satisfaction  on  account  of  part  of  the 
said  sum  of  money  so  then  due  and  payable  in  lieu  of  the  said  last-men- 
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being  the  only  day  between  the  date  of  the  writing  t\     M  actiomrw 
6th  Jane  next  ensuing  the  date  thereof  when  any  pv      .gment  so  made 
same  stock  would  Jiave  become  payable) :  Yet  tb    /     isaid. 
would,  on  or  before  the  said  6th  June,  purchas:  -i  causes  of  action 

U.  Id.  stock,  and  transfer  the  same,  or  cause  /  i  the  said  condition 
^,^^,  unto  or  into  the  name  of  J.  B.,  as  ♦  ^^  except  as  last  afore- 

J  said  writing  obligatory  he  ought  tr  '        within  twenty  years  next 
failed  and  made  default ;  and  the  said 

nor  had  any  part  thereof  or  any  stc  -  '^  replication:  That  the  action 
ferred  into  the  name  of  the  said  J  ^  next  after  the  supposed  acknow- 
as  aforesaid,  or  either  of  them  •  ^on  alleged  to  have  been  made.  Issue 
untransferred,  contrary  to  thr    jt  of  the  replication,  issue  was  joined. 

Second  breach.  That  t>  j^  Coleridge,  J.,  at  the  Spring  Assizes  for 
mentioned,'  in  case  the  sp  :j^  ^^^  fo«nd  for  the  plaintiff  on  all  the  issues, 
continued  standing  in  i\/Jtbe  Co^^^  ^»  » ^^ase,  the  material  parts  of  which 
payable  half-yearly  f   J^  .    ... 

on  6th  January  an*'    '    stttH  ^^^^  ^**«  Vitiiioti  was  brought  and  tried  in 
yearly  dividends   .  :^V  Sir  J.  L.  K.  Bruce,  V.  C,  of  the  9th  of  July, 
and  that  half-^  w'^^'^ncery  between  the  said  James  Blair  (complainant) 
so  become  pr    y^^^Orn^oni  and  W.  Hay  ward  and  others  (defendants); 
the  said  SV    <fj^^  upon  hearing  read  certain  exhibits,  the  defendants' 
^*''d8,  an     /  ^^^'ii'fld  the  proofs,  &c.,  it  was  ordered  that  the  now  plain- 
transfer-     .^!/V''^w  defendants  or  the  defendant  Hay  ward,  should  proceed 
ties  of      ^,^^0  action  of  law  to  be  brought  by  plaintiff  against  Ormond 
^^®^-      ^^^'''^'Idf  ^^  Hayward  alone,  upon  the  said  bond;  and  that  such 
sold     ^j  ^%  old  he  deemed  to  have  been  commenced  on  4th  September, 
tiff     -^^'^^^/j'j*/  of  the  filing  of  plaintiff's  bill :  and  that  for  the  purposes 
^'       ^^acb  taction  the  defendants  or  defendant  therein  should  admit  assets, 
'         d"th»t  the  bond  was  not  in  plaintiff's  possession  or  power,  and  that 
'^ffss  dalf  executed,  and  that  it  was  in-  conformity  with  the  exhibit 
/jefendants  being,  nevertheless,  at  liberty  to  take  any  objection  as  to 
^tainp  ;(a)  and  for  that  purpose  defendants  were  at  liberty  to  pW 
Xon  est  factum):  and  defendants  were  to  admit  grant  of  administration 
to  plaintiff,  as  in  the  pleadings  mentioned,  on  3d  September,  1844;  and 
both  parties  were  to  admit  that  J.  Buckley  died  on  11th  September, 
1824,  and  that  T.  Wood  died  on  5th  March,  1843. 

The  plaintiff  produced  on  the  trial  the  original  draft  bond  from  which 
cHe  bond  mentioned  in  the  decree  as  bearing  date  5th  December,  1812, 
'^^a  engrossed  (and  which  was  one  of  the  exhibits  before  the  Vice  Chan- 
^^llor) ;  and  such  draft  was  a  correct  copy  of  such  bond.  The  case  then 
^t;  out  the  draft,  which,  including  the  condition,  corresponded  withth* 
■^otid  and  condition  alleged  in  the  declaration. 
^  (The  case  then  made  some  statements  as  to  the  other  exhibits,  which 
^^x?c  not  BOW  material.)     The  admissions  were  made  as  ordered. 

(«)  See  BUlr  v.  Ormond,  14  Q.  B.  732  (B.  C.  L.  R.  toL  68). 
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out  evidence  to  show  that  in  fact  Buckley  r^^ qi 

that  he  had,  thereafter,  been  boarded  ^ 

^ek ;  that,  from  language  of  Wood,  which 

'i  allowance  had  been  made  by  him  in 

j\ie  arrangement  had  been  continued 

^  .ptember,  1824.(a) 

^,^^    "^f^  ^^     '^^  ^^  ***  ^^'  evidence  eet  oat  in  the  case. 

,  '*'•  ^   ^'-^    ** '  0     ''>  '  illiftm  Joyce,  proved  that  she  was  the  daughter  of  William 

\    '^   }^'    *''4\    ^^^  *  the  said  T.  Wood.     That  she  was  bom  in  the  year  1800;  Ac. 

'\''^^    '  ^        W  .e  oironmstanoes  under  which  Sasann&h  had  the  opportunity  of  wit- 

'-  y    ^^^  Thomas  Wood's  house.     That  she  knew  J.  Buckley.     That  he  boarded 

v.,     ^y  daid  T.  Wood  at  Charlton.     That,  before  1812,  he  went  away  every  six 

:.    '    "       '  to  bring  the  interest  of  his  money.    That  it  was  the  interest  of  his  money 

^  She  heard  it  was  so  from  T.  Wood  and  from  Buckley.  That,  out  of  that  money, 

.y  10«.  M.  a  week  to  T.  Wood  for  board  and  lodging  and  washing.    That  Buckley 
aake  her  a  present  of  a  five  shilling  piece  every  half  year  when  he  received  his 
ads.     That  she  had  heard  conversations  between  T.  Wood  and  Buckley  about  Buckley's 
^aey  in  the  funds.     8he  had  heard  her  uncle  say :  "  Sell  out  your  money  in  the  funds,  and  let 
ffle  have  it,  as  the  bank  wUl  break.    I  will  let  you  have  more  interest  than  you  get  at  the  bank 
for  it."    She  had  heard  that  several  times.    That  Buckley  was  very  mueh  against  it  for  some 
time;  bat  he  at  length  eomplied  with  iL    That  that  was  about  1812.    That  he  went  away  to 
London  and  came  back,  and  brought  back  the  money,  8002.  odd,  sewed  in  his  shirt  under  his 
left  arm.     That,  after  the  loan,  she  had  heard  conversations  between  Buckley  and  Wood  about 
the  advanco,  and  about  Buckley's  board  and  lodging.    That  what  she  heard  from  them  was 
that  the  half  guinea  a  week  for  his  board,  lodging,  and  washing  was  settled  to  be  paid  from  the 
interest  of  the  money.  That  the  half  guinea  a  week  for  his  board,  lodging,  and  washing  was  settled 
to  he  dednoted  from  the  interest  of  the  money  which  the  said  T.  Wood  had  borrowed.    That  that 
agreement  wsta  made  after  Buckley  had  sold  out  his  stock ;  nnd  that  they  were  to  have  a  settle- 
ment every  six  months,  the  same  as  he  had  when  he  had  brought  the  money  from  the  bank ;  but 
tbey  never  had  a  settlement  afterwards.  That  she  had  heard  Buckley  ask  her  uncle  for  a  settlement 
repeatedly  ftfter  (he  loan,  sometimes  two  or  three  times  a  day,  sometimes  not  for  a  week  or  so. 
On  those  oeeaaions  he  would  say : — **  Landlord"  or  **  Doddy,"  **  I  want  you  to  settle  with  me." 
He  waa  in  the  habit  of  calling  him  Landlord  more  frequency  than  Doddy.    That  sometimes  her 
ancle  would  give  him  a  few  shillings,  sometimes  not,  saying,  ''What  do  you  want  with  money? 
You  bara  plenty  to  eat  and  drink."    All  this  took  place  before  the  year  1817.    (Some  facts 
were  theft  added,  showing  the  facility  with  which  Buckley  was  managed  by  Wood,  especially  as 
to  the  cuatodj  of  Buckley's  papers.)    That  she  had  heard  Buckley  say  to  Wood  :  **  You  have 
gotmjmonej;  and  I  ean  neither  get  principal  or  interest ;  you  keep  me  pennyless."    That, 
after  Baekley's  death.  Wood  told  her  that  Buckley  had  lived  to  spend  all  his  money ;  whereupon 
she  told  him  she  knew  better,  and  that  he  nevergave  him  the  chance  to  spend  it    That  Wood 
made  no  answer,  but  smiled  and  walked  away.     That,  afler  the  loan  of  the  stock,  Buckley  did 
not  appear  to  have  in  his  pocket  any  more  money  than  two  old  five  shilling  pieces  and  a  few 
hai/penee,  but  no  money  to  any  amount:   and  ttfat,  with  respect  to  his  usual  habits  as  to 
expenaes,  she  never  knew  him  to  spend  anything  except  for  a  bit  of  gingerbread  which  he 
would  baj,  nnd  such  a  thing  as  that. 

Baekley  continued  from  the  time  of  the  said  arrangement  between  him  and  Wood,  until  the 
decease  of  Buckley,  to  board  and  lodge  with  Wood.  Buckley  died  in  the  house  of  Wood,  a^an 
advanced  »ge,  on  11th  September,  1824:  and  there  were  two  crown  pieces  in  Buckley's  pocket 
when  he  died. 

Sarah  Bartlett  proTcd  that  she  had  heard  Joseph  Buckley  ask  Thomas  Wood  for  a  settlement 
That  the  last  time  she  heard  this  was  in  April,  1823.  That  Mrs.  Wood  then  si^d  to  her  husband 
Thomas  Wood  :  "We  have  had  Buckley's  money;  and  you  pay  it"  Wood  then  said :  "Well, 
Pfte,  we  bsMl  ;  and  I  mean  to  pay  it" 

Simoa  Croodie,  who  had  lived  with  Wood  from  Michaelmas,  1822,  to  Michaelmas,  1823,  proved 
that  he  bad  frequently  heard  Buckley  say :  "Please,  Mr.  Wood,  settle  with  me."  Wood  used  to 
^  rerj  mild  -with  him  and  say,  "  I  will  do  so  another  day."  That  that  would  pacify  him ;  and 
le  would  go  a^ayi  And  come  back,  and  Wood  would  tell  him  the  same  story ;  and  sometimes 
^ood  would  say  that  he  would  settle  with  him  another  day.  Wood  was  never  harsh  with  him, 
ind  o«ed  to  say,  "I  will  settle  with  you  another  day,  Mr.  Buekley,"  and  always  was  very  mild. 
iometimes  Buckley  would  break  out  into  a  passion  with  Wood,  and  call  Wood  a  rogue. 

2A 
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*i^9l       *^^^  pleadings  on  both  sides  were  to  form  part  of  the  ease. 

*'-'  The  question  for  the  opinion  of  the  Court  was : 
*j.q«n  *Whether  there  was  evidence,  to  go  to  the  jury,  to  entitle  the 
-^  plaintiff  to  a  verdict  on  the  issues  raised  upon  the  2d  plea,  or 
either  of  them;  and  whether  the  said  evidence  was  sufiBcient  in  that 
behalf;  the  Court  to  draw  such  inferences  of  fact  as  the  jury  might 
have  drawn.  And  the  verdict  on  those  issues  was  to  be  entered  for 
plaintiff  or  for  defendants,  as  the  Court  might  direct.  Either  party  to 
be  at  liberty  to  raise  all  objections  arising  either  from  the  facts  or  on 
the  face  of  the  record.  And  either  party  to  be  at  liberty  to  turn  the 
special  case  into  a  special  verdict,  amending  it  first  by  adding  as  facts 
such  inferences  as  the  Court  might  have  drawn. 

The  case  was  argued  in  last  Easter  Term  (May  lst),(a)  by  Kinglake^ 
Serjt.,  for  the  plaintiff,  and  by  Butt  for  the  defendants.  The  points 
relied  upon  in  argument  appear  sufficiently  by  the  judgment. 

Cur,  adv.  vuU, 

Lord  Campbell,  C.  J.,  in  this  term  (May  29th),  delivered  the  judg- 
ment of  the  Court. 

The  first  q[uestion  to  be  considered  in  this  case  is,  whether  there  was 
*±^dr\  ®^}^®°^®  ^0  go  ^0  ^^®  j"^y  ^0  entitle  *the  plaintiff  to  a  vcr4ict 
^  on  the  first  issue  on  the  second  plea.  We  think  that  there  was. 
The  defendants  merely  rejoined,  as  to  the  part  of  the  plaintiff's  repli- 
cation to  the  second  plea  firstly  replied,  that  the  said  action  was  not 
brought  within  twenty  years  next  after  the  said  supposed  acknowledg- 
ment of  the  said  Thomas  Wood  in  the  said  replication  alleged  to  have 
been  made.  Supposing  that  this  casts  upon  the  plaintiff  the  barthen 
of  proving  that  such  an  acknowledgment  as  is  stated  in  the  replication 
was  made  within  twenty  years  next  before  the  commencement  of  th« 
action  on  the  4th  of  September,  1844,  we  think  that  the  evidence  was 
quite  sufficient  for  that  purpose,  as  it  proved  an  agreement  betweeii 
Wood  and  Buckley  that  Buckley  should  be  boarded  and  lodged  by  Wood 
for  the  weekly  sum  of  half  a  guinea,  and  that  this  weekly  sum  should 
go  and  be  accepted  in  part  satisfaction  of  the  sums  due  from  Wood  to 
Buckley  in  respect  of  the  dividends  on  the  stock,  till  it  should  be  t^ 
placed;  and,  further,  that  this  agreement  was  carried  into  effect  and 

.William  AVood,  a  nephew  of  Thomas  Wood,  proved  that,  in  September,  1814,  he  vrent  to  lire 
in  a  house  of  his  uncle's  at  Charlton,  and  that  Buckley  was  living  with  hie  uncle  at  tbmt  time  »t 
Charlton.  That,  in  answer  to  applications  for  a  settlement  by  Buckley,  Thomas  Wood  uftd  to 
pay,  **  You  don't  want  money."  That  he  never  saw  his  unole  Thomas  Wood  give  Buckley  doq«t. 
And  that,  after  Buckley's  death,  he  said  to  his  uncle,  ''How  you  must  be  put  about  for  moo«T  Ij 
Buckley's  death :"  in  answer  to  which  his  unole  said  that,  If  no  papers  eould  be  found,  iK>lh\x^iL 
could  be  redeemed ;  and  that  he  had  taken  care  of  that.  That  Buokley  was  iU  for  one  we«k 
before  his  decease ;  and  that  he  was  not  sensible  during  that  week. 

It  was  admitted  by  the  defendants'  counsel  that  Buckley  was  a  weak-minded  man,  iknd  tb&t 
the  stock  mentioned  in  the  condition  of  the  bond  had  never  been  transferred.  Buckley  waj 
taken  ill  oh  a  Saturday,  and  died  the  next  Saturday,  11th  September,  1824.  He  was  not  qiutff 
sensible  all  the  week ;  not  sensible  so  as  to  converse,  in  any  part  of  the  week. 

(a)  Before  Lord  Campbell,  G.  J.,  Patteson,  Wightman,  and  £rle,  Ji. 
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acted  upon  till  the  death  of  Buckley,  on  the  11th  of  September,  1824, 
down  to  which  time  he  was  boarded  and  lodged  by  Wood ;  the  weekly 
payment,  by  the  agreement,  going  and  being  received  under  the  agree- 
ment  in  satisfaction  of  money  then  due  and  growing  due  from  Wood  to 
Buckley  in  respect  of  the  dividends,  the  stock  never  having  been 
replaced.  Therefore,  if  this  evidence  is  believed,  immediately  before 
the  death  of  Buckley,  Wood  made  acknowledgment  to  him  that  the 
stock  remained  untransferred,  and  was  then  due ;  and  Wood  then  made 
to  Buckley  part  satisfaction  on  account  of  the  bond,  by  making  Buck- 
ley satisfaction  on  account  of  part  of  the  sum  of  money  then  due  and 
payable  in  lieu  of  the  dividends.  There  being  *such  evidence,  r^^ ^ or 
we  draw  from  it  the  inference  which  I  have  stated :  and  the  ac-  ^ 
tion  having  been  commenced  within  twenty  years,  this  issue  must  be 
entered  for  the  plaintiff.  The  cases  of  Hart  v.  Nash,  2  0.  M.  &  R. 
837,t  S.  C.  6  Tyr.  966,  and  Hooper  v.  Stephens,  4  A.  k  E.  71  (E.  C. 
L.  R.  vol.  81),  are  in  point  to  show  that  such  a  dealing  is  equivalent  to 
a  money  payment.(a) 

The  verdict  upon  the  second  issue  raised  on  the  second  plea  must 
likewise  be  entered  for  the  plaintiff,  as  the  dividends  mentioned  in  the 
second  breach  became  due  within  twenty  years  next  before  the  com- 
mencement of  the  action. 

By  the  agreement  between  the  plaintiff  and  the  defendants,  stated  in 
the  special  case,  either  party  is  at  liberty  to  raise  any  objection  on  the 
face  of  the  record.  And  the  defendants  objected  that  the  first  replica- 
tion to  the  second  plea  is  bad  in  point  of  law,  because  such  an  acknow- 
ledgment as  is  there  stated  would  not  take  the  case  out  of  the  statutes 
of  limitations. 

To  judge  of  this  objection,  we  must  look  to  see  what  the  real  con- 
tract was,  as  it  appears  frofn  the  bond  and  condition  bearing  date  6th 
December,  1812. 

The  condition  contains  a  recital,  that  Wood  wished  to  borrow  from 
Buckley,  and  to  take  up  at  interest,  the  sum  of  8772.  4s.  Ie2.,  five  per 
cent,  stock,  and-  had  applied  to  Buckley  to  advance  him  the  same,  or 
the  produce  by  sale  thereof;  whicli  Buckley  had  agreed  to  do,  being 
only  entitled  to  as  much  as  he  would  have  received  in  case  the  stock  had 
continued  standing  in  his  own  name.  It  *then  recites  that  the  r^Aoa 
Btock  had  been  sold  out,  and  the  produce  thereof,  amounting  to  ^ 
7922.  4s.  2d.j  had  been  paid  to  Wood ;  and  that  it  had  been  agreed  be- 
tweeti  them  that  the  like  sum  of  8772.  4s.  Id.j  five  per  cents.,  should  be 
replaced  by  Wood  in  the  name  of  Buckley.  The  condition  is  then 
declared  to  be,  that  Wood  should  replace  the  stock  on  or  before  the  6th 
day  of  June,  1813,  and  pay  to  Buckley,  in  lieu  of  the  dividends  thereof, 

(o)  Worthington  v.  Qrimsditeb,  7  Q.  B.  479  (E.  C  L.  R.  rol.  6:i),  CiiUmnder  r.  Howftrd,  10 
Con.  B.  290  (B.  C.  L.  R.  vol.  70),  Bernn  v.  Qothing,  3  Q.  B.  740  (E.  C.  L.  R.  vol.  43),  and  the 
note  ta  1  Smith's  Leading  Cases,  321,  od  Whitcomb  v.  Whiting,  2  DoagL  652,  were  also  referred 
to  dnriog  the  argument  on  ibis  point    And  see  Liusas  r.  Jones,  6  Q.  B.  949  (E.  C.  L.  R.  vol.  48). 
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such  sum  or  sums  of  money  as  Backley  would  have  been  entitled  to 
receive  for  the  dividends  of  the  8772.  4«.  Id.,  in  case  the  same  had 
continued  standing  in  his  name,  at  9ueh  time  and  times^  in  such  shares 
and  proportions,  and  in  such  manner,  as  the  same  dividends  would  have 
been  payable  to  him  in  case  the  same  had  not  been  sold  in  manner 
aforesaid. 

The  bond  is  conditioned  for  replacing  a  precise  amount  of  stock  on  a 
fixed  day,  viz.  5th  June,  1813,  not  for  the  payment  of  any  given  sum 
of  money  on  that  day,  nor  even  for  the  payment  of  such  a  sum  of  money 
as  would  purchase  the  given  amount  of  stock ;  but  for  replacing  the 
stock  itself. 

Such  being  the  nature  of  the  instrument  on  which  the  action  is  brought, 
we  are  to  consider  whether  it  comes  within  sect.  5  of  stat,  3  &  4  W.  4, 
c.  42,  by  which  it  is  provided  that,  if  any  acknowledgment  shall  have 
been  made,  either  by  writing,  or  by  part  payment  or  part  satisfaction 
on  account  of  any  principal  or  interest  being  then  due  on  any  specialty, 
it  shall  be  lawful  to  the  persons  entitled  to  the  action  to  bring  their 
action  for  the  money  remaining  unpaid  and  so  acknowledged  to  be  due 
within  twenty  years  aftei*  such  acknowledgment  by  writing  or  part  pay- 
ment or  part  satisfaction  as  aforesaid.  The  defendants*  counsel  insisted 
♦d^71  ^^^^  ^^^^  cannot  extend  *to  a  bond  conditioned  for  the  replacing 
-*  of  stock,  arguing  that  this  is  an  act  to  be  done,  and  that  the 
breach  sounds  in  damages,  depending  upon  the  price  of  the  stock  when 
it  ought  to  have  been  replaced  or  when  the  action  is  brought. 

We  are  of  opinion  that  this  view  of  the  5th  section  is  correct.  The 
payment  of  sums  of  money  in  lieu  of  dividends  which  would  have  been 
payable  if  the  stock  had  remained  in  the  name  of  the  obligee  is  not  pay- 
ment of  interest;  neither  is  any  sum  of  money  thereby  acknowledged  to 
be  due.  Indeed  the  replication  itself  does  not  so  allege  ;  but  only  that 
the  said  Thomas  Wood  made  an  acknowledgment  that  the  said  amount 
of  stock  remained  untransferredy  by  making  part  satisfaction  on  account 
of  the  money  so  payable  in  lieu  of  dividends.  This  averment  certainly 
does  not  bring  the  case  within  the  words  of  the  5th  seotion,  nor  (as  we 
think)  within  the  spirit  of  it.  If 'any  authority  was  wanting,  we  hare 
the  case  of  Gillingham  t;.  Waskett,  13  Price,  434,  in  which  it  was  held 
that  a  plea  of  set-off  to  such  a  bond  was  bad,  because  it  was  not  a  bond 
for  the  payment  of  money.  The  argument,  that,  as  the  bond  in  ques- 
tion is  plainly  within  the  3d  section,  it  must  necessarily  be  within  the 
5th,  is  quite  untenable ;  for  it  is  obvious  that  a  bond  conditioned  to 
perform  the  covenants  of  a  lease  in  respect  of  repairs,  or  any  other 
matter  sounding  purely  in  damages,  would  be  within  the  3d  section ; 
and  yet  it  would  be  impossible  by  any  ingenuity  of  construction  to  bring 
it  within  the  5th.  As,  therefore,  the  first  breach  relates  to  the  day  of 
default,  viz.  5th  June,  1813,  which  was  more  than  twenty  years  before 
the  action,  and  the  plea  sets  up  that  defence,  to  which  the  replication 
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is  DO  answer  in  law,  we  are  of  ^opinion  that,  though  the  yerdict  r^^^no 
on  the  rejoinder  taking  issue  on  that  replication  must  be  found  ^ 
for  the  plainttiT,  the  plaintiff  nevertheless  is  not  entitled  to  any  damages 
on  that  breach,  on  account  of  the  insuflSciency  of  the  replication. 

The  second  breach  stands  on  very  different  grounds.  Though  the 
remedy  to  recover  damages  for  not  replacing  the  stock  is  taken  away 
by  lapse  of  time,  yet  the  condition  so  to  replace  it  is  not  thereby 
wholly  destroyed :  and  that  part  of  the  condition  which  requires  the 
payment  from  time  to  time  of  such  sums  of  money  as  Would  have  been 
payable  by  way  of  dividends  if  the  stock  had  remained  in  the  name  of 
Buckley  still  continues  in  force.  This  last  stipulation  is  distinctly  ex- 
pressed in  the  words  of  the  condition,  that  Buckley  was  to  receive  such 
sums  of  money  as  he  would  have  been  entitled  to  for  dividends  at  such 
txme%  and  in  such  manner  as  the  dividends  would  have  been  payable  to 
him  if  the  stock  had  not  been  sold  out.  The  defendants'  counsel  con- 
tended that  this  extends  only  to  the  payment  of  the  dividends  down  to 
the  5th  June,  1813,  when  ^he  stock  was  to  be  replaced.  But  down  to 
that  day  there  could  only  have  been  one  dividend  due ;  and  the  language 
employed  seems  to  us  clearly  to  extend  to  all  accruing  dividends  till 
thp  stock  should  be  replaced. 

It  was  further  contended  that  the  statute  of  limitations  must  run 
from  the  5th  June,  1813,  when  there  was  a  forfeiture  of  the  bond  for 
not  replacing  the  stock.  But,  as  is  laid  down  by  Parke,  B.,  in  the 
recent  case  of  Sanders  v.  Coward,  15  M.  k  W.  48,  56,t  "  although,  on 
the  first  breach  of  the  condition  of  a  bond,  the  obligee  may  sue  the 


obligor,  and  have  judgment  under  stat.  8  &  9  W.  8,  c.  11,  as  *a 
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security  of  a  higher  nature  for  future  breaches,  he  is  not  bound 
to  pursue  that  course.  He  may  waive  the  right  of  action  on  the  bond, 
in  respect  of  the  fi^st  breach,  or  any  number  of  breaches,  and  be  con- 
tented with  the  specialty  security  only  for  future  breaches,  and  sue 
afterwards  on  a  subsequent  forfeiture,  and  assign  that  for  a  breach. '*(a) 

For  these  reasons  We  are  of  opinion  that  the  plaintiff  is  entitled  to 
judgment  on  the  second  breach. 

Leave  is  reserved  to  turn  the  special  case  into  a  special  verdict :  but 
there  are  no  materials  for  a  special  verdict ;  and  the*only  questions  which 
can  now  be  debated  appear  on  the  record,  and  may  be  brought  before  a 
superior  court  by  writ  of  error.  Our  judgment,  therefore,  is  that  the 
verdict  entered  for  the  plaintiff  must  stand,  and  that  the  judgment  be 
entered  for  the  plaintiff  for  the  penalty  of  the  bond;  but  that  the 
damages  be  confined  to  those  claimed  in  the  second  breach. 

Ordered :  That  the  verdict  entered  herein  for  the  plaintiff  do  stand, 
and  that  judgment  be  entered  for  the  plaintiff  for  the  penalty  of  the 

/a)  lackey  r.  Hawkios,  4  Com.  B.  055  (E.  G.  L.  R.  ToL  50),  Bealy  «.  Greenslade,  2  Cro.  k 
J.  Al.f  S.  C  2  Tvr.  i21,  HoIIia  v.  Palmer,  2  New  Ca.  713  (E.  C.  L.  R.  vol.  29),  and  SayUe  «. 
Jackson,  13  Price,  715,  were  also  cited  in  the  argument  on  this  point 
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bond :  bat  that  no  damages  be  levied  on  the  first  breach,  and  thit 
damages  (viz.)  672^  6«.  M.  be  levied  on  the  second  breach. 
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Where  a  plaintiff  in  the  Superior  Conrts,  having  recovered  leas  than  20^,  applies  for  eosti^ 
under  stat.  13  A  14  Victw  e.  61,  s.  13,  on  the  ground  that  title  to  hereditaments  came  in  q««s- 
tion,  the  onus  is  upon  him  to  show  that  he  ought  to  have  costs :  and  he  must  prore  tktt 
title  did  bon&  fide  eome  in  question  at  the  trial. 

The  plea  of  Not  possessed,  in  an  action  of  trespass  quare  olausum  fregit,  does  not  neccssanlj 
raise  a  question  of  title  in  this  sense. 

The  proviso  in  sUt  9  A  10  VlcL  c  95,  s.  58.  as  to  actions  "  in  which  the  title  to  Bnf  hersdits* 
ments  "shall  be  in  question,"  extends  only  to  actions  in  which  the  question  of  title  setaallj 
arises  in  the  course  of  the  trial 

Lush,  in  last  Easter  Term,  obtained  a  rule  to  show  cause  vrhj  the 
order  of  Patteson,  J.,  after  mentioned,  should  not  be  rescinded. 

It  appeared  by  the  affidavits  on  which  the  learned  Judge  made  the 
order  that  the  action  was  trespass  for  .breaking  and  entering  the  dwell- 
ing-house of  plaintiffs.  Defendant  pleaded :  1.  Not  guilty  (by  statote); 
2.  Not  possessed.  On  the  trial,  before  Lord  Campbell,  C.  J.,  at  the 
Middlesex  Sittings  after  Hilary  Term,  1851,  a  verdict  was  found  for 
plaintiffs,  with  40«.  damages.  The  Lord  Chief  Justice  said  that  he 
would  not  certify  that  it  was  a  proper  case  to  be  tried  in  a  superior 
Court ;  and  consequently  the  plaintiffs  made  no  application  for  a  certi- 
ficate. The  learned  Judge,  on  the  facts,  made  an  order  that  the  Master 
should  tax  and  allow  to  plaintiffs  their  costs  of  suit  according  to  the 
statute. 

Montague  Chambers  and  O.  W.  Wood  now  showed  cause.(a) — The 
Judge  had  power  to  make  the  order.  The  action  >as  brought  for  a 
cause  for  which  no  plaint  could  have  been  entered  in  a  county  court,  the 
record  necessarily  raising  a  question  of  title.  [Patteson,  J. — As  then 
advised,  I  thought  I  had  no  discretion,  and  was  bound  to  make  the  order. 
*44n  ^'^^  Court  of  *Exchequer,  in  Jones  r.  Harrison,  6  Exch.  329, t(i) 
^  has  since  deci4ed  that  the  power  of  the  Judge  under  stat.  13  & 
14  Vict.  c.  61,  s.  13,  is  discretionary.]  Jones  v.  Harrison  shows  that 
the  Judge  has  at  all  events  the  power  of  making  the  order,  thoagh  he 
may  not  be  absolutely  bound  to  make  it.  There  the  action  was  brought 
for  a  matter  in  which  the  Superior  Court  and  the  county  courts  had 
concurrent  jurisdiction;  but  the  question  of  title,  here  raised,  ii 
expressly  excluded  from  the  jurisdiction  of  the  county  courts  by  stat. 
9  &  10  Vict.  c.  95,  s.  58 :  in  either  case  the  Judge  has  clearly  the  power 
to  make  an  order  for  costs  under  stat.  13  &  14  Vict.  c.  61,  s.  13. 

(a)  Before  Lord  Campbell,  C.  J.,  Patteson,  Wightman,  and  Erie,  Js. 

(ft)  See  Orchard  v.  Mozsy,  2  E.  A  B.  206  (E.  C.  L.  R.  voL  75);  Crake  v.  Powell,  IE.  SB.  21^ 
And  Bee  sUt  15  A  16  Vict.  o.  54,  s.  4. 
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[Pattbson,  J. — ^If  I  had  thought  I  had  a  discretion,  I  should  have 
refused  to  make  the  order,  as  I  agreed,  in  my  yiew  of^the  case,  irith  the 
Lord  Chief  Justice,  who  refused  to  certify.]    No  certificate  was  neces- 
sary.  The  question  of  title,  raised  hy  the  issue  on  Not  possessed,  is  out 
of  the  jurisdiction  of  the  county  courts  altogether ;  Timothy  v.  Farmer, 
7  Com.  B.  814  (E.  C.  L.  R.  vol.  62) ;  Tinniswood  v.  Pattison,  3  Com. 
B.  243  (E.  G.  L.  B.  toI.  64);  Purnell  v.  Young,  8  M.  &  W.  288  ;t 
Wright  V.  Cattell,  S.  C.  (not  S.  P.),  18  Beav.  81,  19  L.  J.  (N.  S.)  Ch. 
527.   The  plaintiffs  are  therefore  entitled  to  costs  under  thd  Statute  of 
Gloucester  (6  Ed.  1,  c.  1,  s.  2).    [Lord  Campbell,  C.  J. — The  question 
of  title  may  arise  under  the  plea  of  Not  possessed ;  it  does  not  follow 
that  it  must.]  The  cases  cited  show  that  the  plea  puts  the  plaintiff's  title 
in  issue.     [Lord  Campbell,  C.  J. — The  words  of  stat.  9  &  10  Vict.  c. 
95,  s.  58,  are  <Mn  which  the  title,"  &o.,  <<  shall  he  in  question."    That 
seems  to  pdint  to  something  more  than  the  mere  raising  of  the  issue 
open    the    record.      Wightman,    J. — Before    the    New    Rules    the 
*plaintiff 's  title  might  be  disputed  under  the  plea  of  Not  guilty,  r^.^^^ 
According  to  your  argument,  there  would  always  have  been  a  ^ 
question  of  title  when  that  plea  was  pleaded.]   That  objection  is  noticed 
and  answered  in  the  judgment  in  Purnell  v.  Young,  8  M.  &  W.  295.f 
[Lord  Campbell,  C.  J. — ^Surely  a  county  court  may  try  the  mere  ques- 
tion of  possession  or  non-possession.]     Purnell  v.  Young,  8  M.  &  W. 
288,t  expressly  decides  that  a  denial  of  possession  is  necessarily  always 
a  denial  of  title.     Tinniswood  v.  Pattison  shows  that  it  is  immaterial 
whether  or  not  the  question  of  title  be  afterwards  actually  raised  at  the 
trial ;  the  defendant  must  at  all  events  be  prepared  at  the  trial  with 
STidence  as  to  that  question.     [Pattbson,  J. — How  can  the  county 
court  tell  whether  it  has  jurisdiction  in  a  matter  brought  before  it,  when 
there  are  no  pleadings  ?]     The  nature  of  the  issue  raised  would  appear 
in  the  course  of  the  eridence.     [Pattbson,  J. — Do  you  go  so  far  as  to 
say  that  no  action  of  trespass  for  breaking  and  entering  can  be  tried  in 
a  county  court  ?]    It  cannot,  where  the  title  of  the  plaintiff  is  denied. 
Even  consent  could  not  give  jurisdiction. 

Lushf  contr&. — The  question  is  simplv  whether  the  plaintiffs  are  enti- 
tled to  an  order  for  their  costs  under  stat.  13  &  14  Vict.  c.  61,  s.  18. 
In  the  first  place,  Jones  v.  Harrison,  6  Exch.  829,t  decides  that  the 
Judge's  power  to  make  such  order  is  discretionary.  Is  the  present, 
then,  a  case  for  the  making  of  an  order  under  such  discretionary  power  ? 
It  is  said  that,  by  stat.  9  &  10  Vict.  c.  95,  s.  58,  no  plaint  could  be 
entered  in  respect  of  this  dispute  in  a  county  court.  But  the  cases 
cited  in  support  of  this  proposition  do  not  go  that  length.  *Pur-  rn^AAo 
nell  V.  Young,  8  M.  &  W.  288,t  was  decided  upon  the  construction  *- 
of  stat.  43  Eliz.  c.  6,  which  defined  the  classes  of  actions  in  which  a 
Judge  might  certify  to  deprive  the  plaintiff  of  his  costs,  and  which 
excluded  actions  concerning  <«any  title  or  interest  of  lands."    Lilley 
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9.  Harvey,  5  Dowl.  k  L.  648,  decides  that  it  is  for  the  Judge  who  tries 
the  cause  to  determiiie  whether  or  not  a  question  of  title  is  really  raised 
in  the  cause.     There  was  nothing  here  which  could  have  authorized  a 
county  court  to  decline  jurisdiction,  if  the  action  had  been  brought  there. 
The  affidavits  do  not  show  that  any  question  as  to  title  was  in  fact  raised 
at  the  trial ;  it  was  for  the  plaintiffs  to  show  that  it  was ;  and  from 
what  appears  to  have  been  said  by  the  Lord  Chief  Justice  it  is  clear 
that  it  was  not.     A  prohibition  could  not  have  been  granted,  upon  the 
mere  issuing  of  the  plaint(a)  in  the  county  court :  and  therefore  the 
application  of  the  plaintiffs  for  costs,  which  assumes  that  there  was  a 
case  for  prohibition,  is  incorrect.     The  cases  cited  as  showing  the  effect 
of  a  plea  of  Not  possessed  decide  only  that  under  that  plea  the  question 
of  title  may  be  raised ;  not  that  it  is  necessarily  laised.     [Lord  Camp- 
.  BBLL,  G.  J. — I  should  be  sorry  if  the  plaintiffs,  in  the  present  case, 
were  entitled  to  full  costs :  the  action  was  vexatious ;  and  there  was 
nothing  in  it  which  a  county  court  could  not   have  tried.     My  own 
impression  is  that  it  is  not  within  the  exceptions  in  the  county  court 
Acts:  that  these  exclude  actions  in  which  title  << shall  be*'  in  question, 
but  not  actions  in  which  title  might  ba  in  question.] 

Cur.  adv.  vulL 
Lord  Campbell,  C.  J.,  afterwards,  in  this  term  (May  29th),  delivered 
the  judgment  of  the  Court. 

4'iiiJ.i  *^^  ^^^  ^^  opinion  that  this  rule  must  be  made  absolute.  The 
-*  learned  Judge  made  the  order  for  costs  to  the  plaintiffs,  consider- 
ing that  Stat.  IS  k  14  Vict.  c.  61,  s.  13,  was  imperative  on  him  to  do 
BO,  if  the  case  was  one  which  could  not  have  been  brought  before  the 
county  court,  and  treating  the  defendant's  plea  of  «  Not  possessed"  as 
conclusive  upon  him  that  the  title  did  come  in  question,  and  therefore 
that  the  county  court  could  not  have  entertained  the  suit,  according  to 
the  case  of  Timothy  v.  Farmer,  7  Com.  B.  814  (E.  C.  L.  R.  vol.  62). 
At  the  time  of  the  decision  in  that  case,  the  initiative  as  to  depriving 
the  plaintiff*  of  costs  lay  on  the  defendant,  by  stat.  9  &  10  Vict.  c.  95, 
8.  58;  and  it  might  be  that  he,  having  pleaded  "Not  possessed,"  was 
concluded  from  asserting  that  t^e  title  did  not  come  in  question.  But, 
by  the  last  Act,  the  onus  as  to  costs  for  the  plaintiff*  is  thrown  on  the 
plaintiff;  and  we  think  it  clear  that  he  is  bound  to  show  that  he  could 
not  sue  in  the  county  court,  by  establishing  the  fact  that  the  title  did 
really  bon&  fide  come  in  issue ;  not  merely  that  the  defendant  had  so 
pleaded  that  it  possibly  might  have  come  in  issue.  The  words  of  the 
58th  section  of  stat.  9  &  10  Vict.  c.  95,  are,  that  the  court  shall  not 
have  cognisance  of  any  action  "  in  which  the  title  to  any  corporeal  or 
incorporeal  hereditaments"  <'  nhall  be  in  qttestion."  We  hold  that  these 
words  mean,  shall  really  and  bon&  fide  be  in  question.  Now  the  affi- 
davits in  this  case  clearly  show  that  the  title  was  not  in  question.     The 

(a)  See  SeweU  v.  Jooes,  1  L.  M.  A  P.  526. 
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plaintiffs,  therefore^  might  have  sued  in  the  county  court ;  nor  could 
the  defendant  have  ousted  the  juriBdiction  of  that  court  bj  any  pretence 
of  disputing  the  title.     The  order  therefore  cannot  be  supported. 

Rule  absolute. 


♦The  QUEEN  v.  The  Poor  Law  Commissioners  for  ENGLAND  ^^ . . - 
and  WALES.     IFeb.  22.]  l  ^^^ 

In  the  Matter  of  The  United  Parishes  of  ST.  GILES  IN  THE  FIELDS 
and  ST.  GEORGE  BLOOMSBURY. 

The  Poor  Law  Commissioner^  may,  by  tbeir  orders  under  stat.  4  A  6  W.  4,  e.  76,  ss.  15,  42, 
control,  r«gu1»te,  and  gaide  the  guardians  of  a  parish  or  union,  though  goTemed  hj  a  local 
Act,  in  ih«  management  of  the  poor:  but  they  cannot  change  the  relations  of  the  local 
authorities  among  tbemselyeSi  nor  substantially  alter  the  machinery  established  under  the 
Aet  to  carry  out  its  purpose. 

Under  a  local  Act,Ml  G.  4  A  1  W.  4,  o.  z.,  the  general  management  of  the  affairs  of  a  district 
relative  to  the  maintenance  and  government  of  the  poor,  was  intrusted  to  a  body  of  vestry- 
men ;  and  they,  under  the  same  Act,  chose  directors  of  the  poor,  who  performed  executive 
duties  under  the  vestrymen,  and  subject  i\  rules  of  government  which  the  Act  empowered 
the  vestrymen  to  make.  The  directors  were  by  the  same  Act  to  exercise  all  the  powers,  ac 
to  the  poor,  which  might  b^  exercised  by  churchwardens  and  overseers.  The  vestrymen 
were  authorised  to  appoint  a  governor  of  the  workhouse,  and  such  other  officers  as  they 
should  think  fit,  with  salaries,  and  from  time  to  time  to  remove  such  officers  and  appoint 
others  in  their  places. 

The  Po6r  Law  Commissioners,  acting  under  stat.  4  A  6  W.  4,  c.  76t  made  an  order,  requiring 
among  other  things,  by  Article  66,  that  the  vestrymen  of  the  above  district  should,  whenever 
it  should  be  requisite,  or  there  should  be  a  vacancy,  appoint  persons  to  certain  enumerated 
offiees  (including  that  of  Master  of  the  workhouse),  and  also  such  assistants  and  servanta  •■ 
they  or  (he  dire^on,  with  the  consent  of  the  Commissioners,  might  deem  necessary  for  the 
efficieqt  performance  of  the  duties:  and,  by  Article  67,  that  the  officers  so  appointed  should 
respectively  perform  such  duties  as  might  be  required  of  them  by  the  rules  of  the  Poor 
Law  Board,  and  such  other  duties,  conformable  to  the  nature  of  their  offices,  as  the  vestry  or 
the  direotors  might  lawfully  require  of  them  :  and  providing,  by  Article  88,  that  the  dirtetora 
might  at  their  discretion  suspend  any  of  the  above-named  officers,  reporting  the  cause  of 
such  suspension  to  the  Commissioners,  who  might  thereupon  remove  it  Held,  on  motion  for 
a  certiorari,  that  the  Commissioners  had,  in  Articles  66  and  88,  exceeded  their  authority  by 
unduly  transferring  powers  from  the  vestrymen  to  the  directors.    Certiorari  granted. 

Pbacook,  in  Hilary  Term,  1851,  moved  for  a  certiorari  to  remove 
into  this  Court  an  order  of  the  Commissioners  dated  2l8t  Noyember, 
1860. 

The  order  was  addressed  to  the  directors  of  the  poor  of  the  above 
united  parishes,  the  vestrymen  of  the  s^id  parishes,  the  churchwardens 
and  overseers,  and  the  clerks  to  the  justices  of  petty  sessions  held  for 
the  di**iBion  in  which  the  parishes  are  situate.  After  referring  to  stat. 
11  6.  4  &  1  W.  4  (local  and  personal,  ^public),  c.  z.,(a)  which  it  r«^^<» 
stated  to  contain  various  provisions  for  the  appointment  of  ves-  ^ 
trymen  and  directors  of  the  poor,  for  administering  relief  to  the  poor, 

(a)  See,  M  to  this  Aet,  and  the  eonstltutioD  of  the  united  parishesi  Regina  v.  Basset,  ante,  pb 
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and  for  managing  the  workhouse  of  the  *united  parishes  of  St.  Oiks 
and  St.  George ;  and  after  reciting  that  « it  is  expedient  that  rulei  and 
regulations  should  be  prescribed  for  the  more  complete  government  and 
guidance  of  the  said  directors,  the  government  of  the  said  workhouse, 
and  the  appointment  of  the  officers  required  for  the  due  administration 
of  relief  therein ;  and  that  the  duties  of  such  officers  should  be  defined/* 
the  order  stated  that  the  Board  did  thereby  order,  direct,  and  declare 
that  the  rules,  orders,  and  regulations  after  mentioned  should  be 
observed  in  respect  to  the  workhouse  belonging  to  the  said  united 
parishes,  and  become  imperative  and  binding  on  the  parties  concerned. 
Then  followed  107  Articles,  relating  to  the  admission  of  paupers,  the 
management  of  the  paupers  and  of  the  workhouse,  appointment  of 
officers,  their  qualifications,  tenure  of  office,  remuneration,  &c.,  their 
duties,  generally  and  severally,  and  the  receipt  and  payment  of  money 
by  them.     Among  these  articles  were  the  following. 

Art.  1.  Every  pauper  who  shall  be  admitted  into  the  workhouse,  either  upon  his 
first  or  any  subsequent  admission,  shall  be  admitted  in  some  one  of  the  following 
modes  only ;  that  is  to  say :  By  a  written  or  printed  order  of  the  directors,  signed 
by  their  clerk.  By  a  written  or  printed  order  signed  by  an  overseer  or  assistant 
overseer  of  the  parishes.  By  the  master  of  the  workhouse  (or  during  his  absence,  or 
inability  to  act,  by  the  matron),  without  any  order,  in  any  case  of  sudden  or  nrgsni 
necessity.  Provided  that  the  master  may  admit  any  pauper  delivered  at  the  work- 
house under  an  order  of  removal  directed  to  the  churchwardens  and  overseers  of  the 
said  united  parishes. 

^4.4.71      *^^'  ^*  ^0  pauper  shall  be  admitted  under  any  written  or  printed  order 
•1  as  mentioned  in  Art.  1,  if  the  same  bear  date  more  than  six  days  before  the 
pauper  presents  it  at  the  workhouse. 

Art.  3.  If  a  pauper  be  admitted  by  the  master  or  matron  without  any  order,  the 
admission  of  such  pauper  shall  be  brought  before  the  Board  of  Directors  at  their 
next  ordinary  meeting,  who  shall  decide  on  the  propriety  of  the  pauper's  continuing 
in  the  workhouse  or  otherwise,  and  make  an  order  accordingly. 

Art.  13.  The  directors  shall  not  admit  into  the  workhouse,  or  any  ward  of  the 
same,  or  retain  therein,  a  larger  number  or  a  different  class  of  paupers  than  thM 
from  time  to  time  fixed  by  the  Poor  Law  Board ;  and  in  case  such  number  shall  at 
any  time  be  exceeded,  the  fact  of  such  excess  shall  be  forthwith  reported  to  the  Poor 
Law  Board  by  the  clerk. 

Art  25.  The  paupers  of  the  several  classes  shall  be  kept  employed  according  to 
their  capacity  and  ability ;  and  no  pauper  shall  receive  any  compensation  for  his 
labour. 

Art.  64.  The  directors  shall  cause  the  workhouse  and  all  its  furniture  and  appox^ 
tenances  to  be  kept  in  good  and  substantial  repair ;  and  shall,  from  time  to  dme, 
^medy  vrithout  delay  any  such  defect  in  the  repair  of  the  house,  its  drainage,  warmth, 
or  ventilation,  or  in  the  furniture  or  fixtures  thereof,  as  may  tend  to  injure  the  health 
of  the  inmates. 

Art.  65.  We  do  declare,  that,  subject  to  the  rules  and  v^^ations  hereia  eon- 
tained,  the  guidance,  government,  and  oontrol  of  the  workhouse,  and  of  the  oftoen, 
servants,  assistantSi  and  paupers  within  such  workhouse,  shall  be  exercised  by  the 
said  directors. 

Appointment  of  Officers,  Art.  66.  The  vestrymen  of  the  joint  vestry  shall,  when- 
ever it  may  be  requisite,  or  whenever  a  vacancy  may  occur,  appoint  fit  personi  to 
hold  the  under-mentioned  offices,  and  to  perform  the  duties  respectively  i 
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to  them ;  namely,  1.  Master  of^  the  workhouse.  2.  Matron  of  the  workhouse. 
3.  Chaplain.  4.  Schoolmaster.  5.  Schoolmistress.  6.  Porter.  7.  Medical  officer 
for  the  workhouse.  8.  Nurse.  And  also  such  assistants  and  servants  as  they  or  the 
directors,  with  the  consent  of  the  Poor  Law  Board,  may  deem  necessary  for  the  effi- 
eient  performance  of  the  duties  of  any  of  the  said  offices. 

Art.  67.  The  officers  so  appointed  to  or  holding  any  of  the  said  offices,  as  well  as 
sll  persons  temporarily  discharging  the  duties  of  such  offices,  shall  respectively  per- 
form such  duties  as  may  be  required  of  them  by  the  rules  and  regulations  of  the 
Poor  Law  Board  in  force  at  the  time,  together  with  all  such  other  duties,  conform- 
able with  the  nature  of  their  respective  offices,  as  the  joint  vestry  or  the  directors  may 
lawfully  require  them  to  perform.  Provided  always,  that  every  regulation  apply- 
ing to  any  officer  holding  his  office  under  this  order,  shall  apply  to  any  officer  of  the 
like  denomination  appointed  by  the  joint  vestry  or  the  directors,  although  such 
^officer  may  have  been  appointed  before  this  order  shall  have  come  into  r^^ j^q 
force.  L  ^° 

Art  68.  Every  officer,  a^tstant,  and  servant  to  be  appointed  under  this  order,  shall 
be  appointed  by  a  majority  of  the  joint  vestrymen  present  at  a  meeting  of  the  Board, 
eonsisting  of  the  usual  quorum  of  such  vestry  duly  convened  according  to  the  pro* 
vision  of  the  said  recited  Act.  Every  such  appointment  shall,  as  soon  as  the  same 
hM  been  made,  be  reported  to  the  Poor  Law  Board  by  the  olerk  of  the  said  vestry. 

Art.  69.  No  appointment  hereafter  to  be  made  to  any  of  the  offices  specified  in  Art. 
66,  shall  be  made  under  this  order,  unless  a  notice  that  the  question  of  making  such 
appointment  will  be  brought  before  th^  vestry  has  been  given  and  entered  on  the 
minutes,  at  one  of  the  two  ordinary  meetings  of  the  vestry  next  preceding  the 
meeting  at  which  the  appointment  is  made,  or  unless  an  advertisement  giving  notice 
of  the  consideration  of  such  appointment  shall  have  appeared  in  some  public  paper 
circulating  within  the  county  of  Middlesex,  by  the  direction  of  the  joint  vestry,  at 
least  seven  days  before  the  day  on  which  such  appointment  is  made :  Provided  that 
no  such  nptice  or  advertisement  shall  be  necessary  for  the  appointment  of  a  servant, 
an  assistant,  or  a  temporary  substitute. 

Art.  77.  The  vestry  shall  pay  to  the  several  officers,  assistants,  and  servants  ap- 
pointed to  or  holding  any  office  or  employment  under  this  order,  such  salaries  or 
remuneration  as  the  Poor  Law  Board  may  from  time  to  time  direct  or  approve. 
Provided  that  the  vestry,  with  the  approval  of  the  Poor  Law  Board,  may  pay  to  any 
officer  or  person  employed  by  the  vestry  or  directors  a  reasonable  compensation  on 
account  of  extraordinary  services,  or  other  unforeseen  circumstances,  connected  with 
the  duties  of  such  officer  or  person  or  the  necessities  of  the  workhouse. 

Art.  78.  The  salary  of  pvery  officer  or  assistant  appointed  to  or  holding  any  office 
or  employment  under  this  order,  shall  be  payable  up  to  the  day  on  which  he  ceases 
to  hold  such  office  or  employment,  and  no  longer. 

Art.  79.  An  officer  who  may  be  suspended,  and  who  may  without  the  previous 
removal  of  such  suspension  be  dismissed  by  the  Poor  Law  Board,  shall  not  be 
entitled  to  any  salary  from  the  date  of  such  suspension  ;  and  no  officer  who  shall  be 
temporarily  suspended  from  his  office  by  reason  of  his  services  notr  being  required, 
shall  be  entitied  to  any  salary  pending  such  temporary  suspension. 

Art^  83.  Every  officer  appointed  to  or  holding  any  office  under  this  order,  other 
than  the  Medical  officer  of  the  workhouse,  shall  continue  to  hold  the  same  until  he 
die,  or  renign,  or  be  removed  by  the  Poor  Law  Board,  in  conformity  with  the  pro- 
visions of  the  law  in  that  behalf,  or  be  proved  in  a  manner  satisfactory  to  the  Poor 
Law  Board  to  be  insane. 

Art.  84.  Provided  always,  that  every  porter,  nurse,  assistant,  or  servant,  jnay  be 
dismissed  by  the  vestrymen  without  the  consent  of  the  Poor  Law  *Board ;  r^i^^A 
but  every  such  dismissal,  and  the  grounds  thereof,  shall  be  reported  to  the  I- 
Poor  Law  Board. 
Art.  85.  If  any  master  and  matron  hereafter  appointed  be  husband  and  wife,  and 


449    REGINA  t;.  POOR  LAW  COMMISSIONERS.    [H.  V.  1851] 

one  of  them  should  be  dismissed  by  order  of  the  Poor  Law  Board,  or  should  othe^ 
wise  vacate  his  or  her  office,  or  should  die,  the  other  or  survivor  shall,  at  the  ezpin- 
tioD  of  the  then  current  quarter,  cease  to  hold  his  or  her  office  of  master  or  matron, 
as  the  case  may  be. 

Art  87.  Every  medical  officer  duly  appointed  shall,  unless  the  period  for  which 
he  is  appointed  be  entered  on  the  minutes  of  the  vestry  at  the  time  of  making  saeb 
appointment,  or  be  acknowledged  in  writing  by  such  medical  officer,  continue  in 
office  until  hfi  may  die  or  resign,  or  become  legally  disqualified  to  hold  such  office,  or 
be  removed  therefrom  by  the  Poor  Law  Board. 

Art.  88.  The  directors  may  at  their  discretion  suspend  from  the  discharge  of  hit 
or  her  duties  any  master,  matron,  schoolmaster,  schoolmistress,  or  medical  officer; 
and  shall,  in  case  of  every  such  suspension,  forthwith  report  the  same,  together  with 
the  cause  thereof,  to  the  Poor  Law  Board ;  and  if  the  Poor  Law  Board  remove  the 
suspension  of  such  officer,  he  or  she  shall  forthwith  resume  the  performance  of  bU 
or  her  duties. 

Art.  90.  When  any  officer  may  die,  resign,  or  become  legally  disqualified  to  pe^ 
form  the  duties  of  his  office,  the  vestry  shall,  as  soon  as  conveniently  may  be  after 
such  death,  resignation,  or  disqualifieation,  give  notice  thereof  to  the  Poor  Law 
Board,  and  proceed  to  make  a  new  appointment  to  the  office  so  vacant  in  the  manner 
prescribed  by  the  above  regulations. 

Notice  of  motion  for  a  certiorari,  to  be  made  by  the  vestry  clerk  of 
the  united  parishes  under  the  authority  of  the  vestrymen,  was  served 
upon  the  Poor  Law  Commissioners.  The  grounds  of  motion  vrere  stated 
generally  to  be  that  the  order  was  illegal  and  void,  as  going  beyond  the 
authority  vested  in  the  Commissioners  by  stat.  4  &  6  W.  4,  c.  76,  or 
any  other  statute,  and  as  being  inconsistent  with,  and  contrary  to,  stat. 
11  G.  4  &  1  W.  4,  c.  X,  The  notice  stated  also  the  following  objections 
to  particular  Articles. 

To  Articles  1,  2,  and  8 :  That  they  attempt  improperly  to  limit,  re- 
strict, and  control  the  powers  and  authorities  given  to  the  directors  of 
♦d^01  ^^^  P^^^  ^^  ^^^  ^^^^  united  parishes,  and  to  give  improper  powers 
-*  and  ^authorities  to  the  overseer  or  assistant  overseer  of  the  said 
parishes. 

To  Article  13:  That  it  attempts  improperly  to  limit,  restrict,  and 
control  the  powers  and  authorities  given  to  the  directors  of  the  poor  of 
the  said  united  parishes. 

To  Article  25 :  That  it  improperly  orders  that  no  pauper  shall  receive 
compensation  for  his  labour ;  and  also  thereby  improperly  attempts  to 
limit,  restrict,  and  control  the  powers  and  authorities  given  to  the 
directors  of  the  poor,  &c. 

To  Article  64 :  That  it  attempts  improperly  to  take  away,  restrict, 
or  control  the  jurisdiction,  powers,  and  authorities  given  to  and  vested 
in  the  vestrymen  and  vestry  of  the  said  united  parishes  and  of  the  said 
parishes  ^respectively,  and  to  add  and  transfer  to  the  said  directors 
powers  and  authorities  to  which  they  are  not  and  cannot  be  entitled; 
and  to  add  to  the  jurisdiction,  powers,  and  authorities  lawfully  giveu 
to  and  vested  in  the  said  Poor  Law  Board  and  Poor  Law  Commissioners. 

To  Article  65:  That  it  attempts  improperly  to  take  away,  restrict, 
or  control  the  jurisdiction,  powers,  and  authorities  given  to  and  vested 


[*451 


17  ADOLPHUS  &  ELLIS.    N.  S.  450 

in  the  vestrymen  and  vestry  of  the  said  united  parishes,  and  of  the 
said  parishes  respectively,  over  and  relative  to  the  said  workhouse  and 
the  officers,  servants,  assistants,  and  paupers  within  the  same,  as  well 
as  to  give  improper  powers  and  authorities  to  the  said  directors. 

To  article  66 :  That  it  attempts  improperly  to  take  away,  restrict,  and 
control  in  some  respects  the  jurisdiction,  powers,  and  authorities  given 
to  and  vested  in  the  vestrymen  and  vestry  of  the  said  united  parishes 
and  of  the  said  parishes  respectively,  and  in  other  ^respects  to 
add  to  such  jurisdictipn,  powers,  and  authorities :  And  that  it 
also  attempts  improperly  to  take  away,  restrict,  or  control  the  power 
and  authority  given  to  and  vested  in  the  directors  of  the  said  parishes. 
To  Articles  67,  68,  69,  77,  and  79 :  That  they  respectively  attempt 
improperly  to  take  away,  restrict,  or  control  the  jurisdiction,  powers, 
and  authorities  given  to  and  vested  in  the  vestrymen  and  vestry  of  the 
said  united  parishes  and  of  the  said  parishes  respectively,  and  to  add 
to  the  jurisdiction,  powers,  and  authorities  lawfully  given  to  and  vested 
in  the  said  Poor  Law  Board  and  Poor  Law  Commissioners. 

To  Articles  83,  85,  87,  88,  and  90:  That  they  respectively  attempt 
improperly  to  take  away,  restrict,  or  control  the  jurisdiction,  powers, 
atid  authorities  given  to  and  vested  in  the  vestrymen  and  vestry  of  the 
said  united  parishes  and  of  the  said  parishes  respectively,  and  given  to 
and  vested  in  the  said  directors,  and  to  add  to  the  jurisdiction,  powers, 
and  authorities  lawfully  given  to  and  vested  in  the  said  Poor  Law  Board 
and  Poor  Law  Commissioners. 

The  motion  was  grounded  on  an  affidavit  of  the  vestry  clerk,  Mr. 
Rohinson,  stating  that,  in  order  to  the  due  administration  of  the  affairs 
of  the  said  united  parishes  under  the  local  Act,  the  under-mentioned 
offices  were  existing  at  the  time  of  the  notice ;  and  that  all  the  persons 
filling  the  said  offices  had  been  either  expressly  appointed  by  the  said 
Act,  or  had  been  continued,  elected,  or  appointed  by  the  vestrymen  of 
the  joint  vestry  under  the  provisions  of  the  said  Act. 

Directors  of  the  poor,  twenty-four  in  number,  being  yestrymen,  over  and  above 
the  rectors  and  churchwardens  of  the  said  united  parishes  for  the  time  being,  who 
are  by  virtue  of  their  respectiTO  offices  appointed  ^directors  by  the  said  Act.  r^^j^eo 
One  Festry  clerk.  One  governor  or  master  of  the  workhouse.  One  matron  •- 
of  the  workhouse.  One  chaplain.  One  medical  superintendent  One  apothecary. 
One  assistant  surgeon.  One  schoolmaster.  The  office  of  schoolmistress  is  at  this 
time  vacant.  One  assistant  overseer.  Two  relieving  overseers.  Four  collectors  of 
poor  rates.  One  paymaster.  Two  beadles.  Two  engine-keepers.  One  matron  of  the 
iofant  establishment.  One  surgeon  of  the  same.  One  teacher  at  the  same.  One 
superintendent  of  the  schools  at  the  same. 

Peacock,  in  moving,  referred  to  sects.  51,  61,  62,  72,  of  stat.  11  0'. 
4  4  1  W.  4,  c.  x.,(a)  and  relied  upon  the  *several  objecti^s  r-i^AKo 
pointed  oot  in  the  notice.    He  contended  in  particular  that  Arts.  *- 

(a)  Tbe  following  elanses  of  stat.  11  O.  4  A  1  W.  4.  e.  z.  were  cited  in  the  oonrse  of  the 
Sf^meot. 
Sects.  7  and  8  appoint  fortj-flre  vestiymeo,  including  the  rector  and  ebvrehwardeniy  f  «r  each 
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*i^l  66  and  67  exceeded  the  *authority  given  to  the  Poor  Law  Com- 

-*  missioners  by  stat.  4  &r  5  W.  4,  c.  76,  sects.  15  and  46 ;  that, 

^. ---.  under  *the  local  Act,  the  appointment  and  removal  of  infe- 

-'  rior   officers  was   intrusted   to   the  vestrymen  ;   and  that  the 

of  the  respectiye  parishes;  and  sects.  12  (see  p.  343,  note  (d),  ante),  13,  14,  provide  for  tbe 
aDnaal  election  of  their  successors,  forty-two  for  each  parish,  exclusive  of  the  rector  and  two 
churchwardens  of  each  for  the  time  bein|f,  who,  by  sect  12,  are  to  be  vestrymen  rirtate  officii 

Sect  38  enacts :  "  That  it  shall  be  lawful  for  the  vestrymen  of  each  of  the  said  parisbtf 
severally,  from  time  to  time,  at  any  of  their  meetings,  to  make  such  rules  and  orders  as  to  tbem 
shall  seem  right  for  regulating  the  elections  of  their  respective  officers  and  servants,  and  for  the 
good  government  of  such  vestrymen,  officers,  and  of  all  other  persons  employed  under  nieli 
respective  vestrymen  in  the  execution  of  this  Act»  and  from  time  to  time  to  alter  or  to  repeal  107 
such  rales  and  orders,  and  to  make  others,  and  to  impose  such  reasonable  fines  and  pensltiM 
upon  all  persons  offending  against  the  same,  as  to  them  shall  seem  expedient,  not  exceedinf  the 
sum  of  5/  for  any  one  offence,"  Ac 

Sect  51  enacts  :  "  That  the  vestrymen  of  the  said  joint  vestry  may  from  time  to  time  elwt 
and  appoint  such  and  so  many  treasurers,  bankers,  chaplains  of  the  workhouse,  clerks,  goveraon, 
matrons  of  the  workhouse  and  matrons  of  the  infant  establishment,  paymasters,  collectorf  of 
the  rates  for  the  relief  of  the  poor,  assistant  overseers,  and  beadles,  together  with  such  and  10 
many  other  officers,  agents,  servants,  and  persons,  as  they  shall  think  proper;  and  shall  tike 
such  security  of  the  treasurers,  collectors,  or  other  receivers  of  money  to  be  continued  or  appoiated 
under  this  Act,  for  the  faithful  execution  of  their  respective  offices,  as  such  vestrymen  shall  tluok 
proper ;  which  securities  may  be  taken  either  in  the  name  of  the  vestry  clerk  of  the  said  joint 
vestry  or  in  the  names  of  any  five  or  more  of  the  said  vestrymen ;  and  the  said  vestrymen  may  slso 
from  time  to  time  suspend  or  remove  any  of  the  persons  so  continued,  elected,  or  appointed,  sad 
appoint  others  in  the  place  of  those  suspended  or  removed ;  and  such  vestrymen  shall  order 
such  salaries  and  allowances  to  be  paid  out  of  the  money  to  be  raised  for  the  relief  of  the  poor, 
to  such  persons  so  continued,  elected,  or  appointed  as  aforesaid,  as  they  shall  think  proper;  a&d 
.  the  several  assistant  overseers  of  the  poor  who  shall  be  appointed  under  the  authority  of  this  Act 
are  hereby  empowered  to  execute  all  such  of  the  duties  of  the  office  of  overseer  of  the  poor  ss 
shall  be  directed  by  the  vestrymen  of  the  said  joint  vestry,  in  like  manner  and  as  fully  to  all 
intents  and  purposes  as  the  same  may  be  executed  by  law  by  any  overseer  of  the  poor :  prortded 
always,  that  no  appointment  of  any  chaplain  to  the  workhouse  shall  be  valid,  unless  approved 
of  by  the  rectors  of  the  said  parishes,  and  such  chaplain  be  licensed  by  the  bishop  of  the  dioceie.** 

Sect  53  enacts :  '*  That  every  such  officer  and  other  person  so  continued  or  appointed  by  the 
vestrymen  of  the  said  joint  vestry  shall,  at  such  times  and  in  such  manner  as  the  said  vestrj- 
men  shall  direct,  deliver  to  the  said  vestrymen,  or  to  such  persons  as  they  shall  appoint,  tme  simI 
perfect  accounts  in  writing  of  all  matters  and  things  committed  to  his  or  her  charge  by  virtue 
of  this  Act,"  Ac. 

Sect  58  enacts  that  the  vestrymen  of  the  joint  vestry  shall  annually,  on,  Ac,  choose  tro  or 
more  inhabitant  householders  from  each  parish  to  be  overseers  of  the  poor  of  the  said  psrishet 
respectively,  upon  or  after  which  nomination  it  shall  be  lawful  for  any  two  justices  for  the  coasij 
to  appoint  and  confirm  such  persons  as  overseers  respectively ;  ''and  when  and  so  soon  as  cnrb 
confirmation  shall  have  taken  placp  such  persons  shall  be  overseers  of  the  poor  of  the  respective 
parishes,  together  with  the  churchwardens  of  the  said  respective  parishes,  and  shall  eontioBe 
until  others  shaU  be  appointed^  in  their  place,  and  shall  and  may,  together  with  the  ebnreb- 
wardens  of  the  said  respective  parishes,  execute  all  and  every  the  powers  and  duties  beloogisi^ 
to  the  office  of  overseer  of  the  poor,  except  the  power  of  making  rates  for  the  relief  6f  tbe  pocfr 
or  for  any  other  purposes,  and  except  the  powers  by  this  Act  given  to  the  said  vestrymen,  or  to 
the  directors  of.  the  poor,  to  be  appointed  in  manner  hereinafter  mentioned;  and  all  notices 
directed  by  any  Act  of  Parliament,  or  otherwise,  to  be  given  or  made  to  the  overseers  of  tlr 
poor  for  any  purpose  may  be  given  and  made  to  such  overseers,  or  to  any  churchwardea  of 
either  of  the  said  parishes,  or  to  the  vestry  clerk  or  clerks  of  the  said  joint  vestry :  Prorided 
always,  that  whenever  an  assistant  overseer  or  overseers  shall  have  been  nominated  sod 
appointed  as  hereinbefore  authorised,  neither  the  churchwardens  nor  the  said  overseer  ebsll 
interfere  oAntermeddle  ii»or  with  the  care,  management,  relieving,  employment,  or  mainteaanH 
of  the  poor  of  the  said  parishes  in  any  case,  except  under  the  orders  of  the  said  vestrymen  or  of 
the  directors  of  the  poor ;  and  all  such  overseers  and  assistant  overseers  as  aforesaid  sbsS 
severally  and  respectively,  in  the  execution  of  the  duties  of  their  office,  act  in  all  thiugs  oader 
the  control  and  directions  of  the  said  vestrymen  or  of  the  directors  of  the  poor." 

Sect  01  enacts :  "  That  it  shaU  be  lawful  for  the  veatrymen  of  the  said  joint  vestry  from  iSmt 
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^Commissipners  could  not  transfer  this  power  to  the  directors,  r^Afift 
whose  duties,  under  the  local  Act,  were  those  of  churchwardens  ^ 
and  overseers ;  and  that  the  Commissioners,  under  stat.  4  &;  5  W.  4,  c. 

to  time  to  in*ke  raoh  roles  and  orden  as  to  them  Bball  seem  right  for  the  election  and  good 
forernment  of  the  directors  of  the  poor,  and  of  all  oflBcers,  servantfi,  and  other  persons  employed 
snder  the  said  vestrymen  or  under  the  said  directors  in  the  ezecation  of  this  Act,  and  from  time- 
to  time  to  alter  or  repeal  any  snoh  rales  and  orders,  and  to  make  others,  and  to  impose  snch 
reasonable  fines  and  penalties  upon  all  persons  offending  against  the  same  as  to  them  shall  seem 
ezpedienty  not  exceeding,"  Ac 

Sect  62  enacts :  **  That  the  restrymen  of  the  said  joint  Testry  shall,  at  their  first  meeting  to 
be  held  under  this  Act,  or  at  one  other  meeting  to  be  held  within  twenty-one  days  next  after  the 
paning  of  this  Act,  nominate  and  elect  twelve  persons,  being  at  the  time  of  the  passing  of  this 
Act  vestrymen  of  the  said  parish  of  St  Qiles  in  the  Fields,  and  twelve  persons,  being  at  the  time 
of  the  passing  of  this  Act  vestrymen  of  the  said  parish  of  St  George  Bloomsbnry  ,*  and  the 
persons  so  nominated  and  elected  shall  be  the  directors  of  the  poor  of  the  parishes  of  St  Giles  in 
the  Fields  and  St  George  Bloomsbury,  and  shall  continue  in  oflSce  until  other  directors  shall 
be  elected  in  their  room  in  manner  hereinafter  mentioned.'' 

Sect  63  enacts:  "That  it  shall  be  lawful  for  the  vestrymen  of  the  said  Joint  vestry  and  they 
sre  hereby  required,  on  the  twenty-fifth  day  of  March  in  each  and  every  year,  or  within  one 
calendar  month  after,  to  elect  twelve  persons,  being  vestrymen  of  the  said  parish  of  St  Giles  in 
the  Fields,  and  twelve  persons,  being  vestrymen  of  the  said  parish  of  St  George  Bloomsbury, 
to  be  directors  of  the  poor  of  the  said  parishes  of  St.  Giles  in  the  Fields  and  St.  George  Blooms- 
baryforone  year,  or  until  another  annual  election  of  directors  shall  take  place:"  every  such 
director  to  be  re-eligible  immediately  or  at  a  future  election. 

Sect  64  enacts  that  when  and  so  often  as  any  director  shall  cease  to  be  a  vestryman  he  shall 
thereupon  become  disqualified  to  act  as  a  director :  and  it  provides  for  new  elections  by  the 
vestrymen  to  fill  up  casual  vacancies. 

Sect  65  enacts  that  the  rector  and  churchwardens  for  the  time  being  of  each  parish  shall  be 
director!  virtnte  oflicii. 

Sect  Tl  vests  in  the  directors  the  property  in  ell  goods,  Ac,  provided  for  the  use  of  the  poor 
and  for  carrying  out  the  purposes  of  this  Act  relating  to  them,  and  empowers  the  directors  to 
prefer  indictments  and  bring  actions  in  respect  of  such  goods,  using  the  name  of  the  vestry 
clerk  or  any  of  the  vestrymen. 

Sect  72  enacts:  "That  the  directors  for  the  time  being  of  the  poor  of" Saint  Giles  in  the 
Fields  and  St  George  **  shall  and  may  exercise  all  the  powers  and  authorities  relating  to  the 
relief,  maintenance,  and  employment  of  the  poor  of  the  said  parishes  which  churchwardens  and 
OFerseers  of  the  poor  or  guardians  of  the  parish  poor  children  are  or  shall  be  by  law  authorised 
to  exercise." 

Sect  73  enacts :  "  That  the  several  laws  relating  to  the  overseers  of  the  poor,  and  for  the 
relief,  maintenance,  and  employment  of  the  poor,  shall  continue  in  force  within  the  said  parishes 
of  St  Giles  in  the  Fields  and  St  George  Bloomsbury,  except  where  the  same  are  altered  or  are 
inconsistent  with  this  Act." 

Sect  74  aathorixes  the  direetors  to  make  oontraots  for  repairs  of  the  workhouse,  Ac,  for  pro- 
viding ftimitnre,  goods,  Ac,  for  the  maintenance  of  the  poor  in  such  workhouse,  Ac,  and  for 
works  generally  to  be  done  under  the  authority  of  this  Act ;  regulates  the  making  of  such  con- 
tracts, and  empowers  the  directors  to  sue  upon  them,  and  to  compound  such  suits. 

Sect  77  enacts :  "  That  aU  assistant  overseers,  constables,  beadles,  and  other  parish  ofllcers  of 
the  said  joint  vestry  shaU  fh>m  time  to  time  and  at  all  times  hereafter,  in  the  execution  of  their 
respective  offices,  aid  and  assist  the  said  directors  to  the  best  of  their  power,  and.shall  at  all 
times  obey  their  orders  and  directions  in  all  matters  relating  to  the  relief,  maintenance,  and  em- 
ployment  of  the  poor :"  under  penalties  in  case  of  neglect  or  refusal. 

Sect  80  enacts :  "  That  it  shaU  be  lawftil  for  the  said  directors  to  cause  any  person  received 
into  the Vorkhonse  of  the  said  parishes  to  be  employed  in  any  work,  trade,  or  manufacture,  or 
otherwise  as  they  shall  think  proper,  during  the  time  be  or  she  shall  continue  in  such  workoouse 
(any  Uw  or  usage  to  the  contrary  notwithstanding) ;  and  out  of  tSie  profits  arising  fh>m  any 
work  which  may  be  performed  by  such  penons  such  gratuities  or  rewards  may  be  distributed  to 
the  industrious  and  skilful,  according  to  the  quantity  and  perfection  of  their  work,  a^  to  the 
said  directoTB  shaU  appear  proper ;  and  the  remainder  of  such  profits  shall  be  applied  by  the 
said  directors  in  aid  of  the  rate  for  the  relief  of  the  poor  of  Che  said  parishes." 
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76,  might  control  the  yestrymen  by  their  rules,  bat  could  not  take  from 
them  the  powers  given  by  their*  own  Act ;  citing  Rex  v.  The  Poor  Law 
Commissioners,  In  the  matter  of  the  Parish  of  St.  Pancras,  6  A.  &  £.  1 
(E.  G.  L.  R.  vol.  83).  And  he  pointed  out  that  the  proviso  of  Art.  67, 
coupled  with  Art.  83,  empowered  the  Commissioners  to  remove  or  retain 
officers  appointed  by  the  vestrymen,  upon  whatever  terms,  before  the 
making  of  this  order. 

In  the  same  term  (January  30th),  (a) 

Sir  A.  J.  E.  Cockbumj  Solicitor-General,  OrompUm  and  Tomlimon 
showed  cause. — The  order  of  the  Commissioners  may  be  a  good  exercise 
of  the  general  powers  vested  in  them  by  stat.  4  &  6  W.  4,  c.  76,  sects. 
15,  21,  42,  46,  48  (explsined,  as  to  the  word  «  Ghiardian"  by  sect.  109), 
though  it  may  be  inconsistent  with  some  provisions  of  the  local  Act. 
The  power  to  make  rules,  conferred  upon  the  vestrymen  by  the  local 
Act,  sect.  38,  is  given  by  sect.  42  of  the  general  Act  to  the  Commis- 
sioners. [Lord  Campbell,  C.  J. — One  statute  expressly  controls  the 
other.]  The  Commissioners,  under  sect.  48  of  the  latter  Act,  may  re- 
move officers,  which  power,  by  sect.  51  of  the  local  statute,  is  in  the 
vestrymen  :  but  such  partial  inconsistencies  do  not  invalidate  the  orders 
to  be  made  by  the  Commissioners.  It  was  indeed  held  in  the  St.  Pan- 
eras  case,  6  A.  &;  E.  1  (E.  C.  L.  R.  vol.  33),  (where  particular  reference 
*l^7l  was  made  to  sect.  39  of  stat.  4  &  5  W.  4,  c.  76),  that  the  "^Gom- 
-*  missioners  could  not  alter  the  whole  constitution  of  an  existing 
parochial  Board;  but  Rex  v.  The  Poor  Law  Commissioners,  In  the 
matter  of  the  Whitechapel  Union,  6  A.  &  E.  34  (E.  C.  L.  R.  vol.  33), 
shows  that  it  may  be  very  materially  interfered  with.  A  very  large 
controlling  power  was  recognised  in  Regina  v.  Poor  Law  Commissioners, 
In  the  matter  of  Brighthelmston,  3  Q.  B.  325  (E.  C.  L.  R.  vol.  43),  where 
the  Commissioners,  in  effect,  issued  an  injunction.  The  view  on  the 
other  side,  as  to  the  power  given  to  the  directors  by  the  local  Act,  is 
too  confined.  The  Act  does  not  define  the  respective  authorities  of  the 
vestrymen  and  directors  very  clearly ;  but  it  seems  designed  that  the 
directors  shall  have  the  actual  management  of  the  poor  as  an  executive, 
the  vestry  electing  the  directors,  and  controlling  the  management  by 
rules.  (Sects.  51,  58,  61,  62,  65,  71,  72,  and  80  of  stat.  11  G.  4  &  1 
W.  4,  c.  X.,  were  cited  in  this  part  of  the  argument.)  That  the  power 
given  by  statute  to  the  vestrymen,  in  the  appointment  of  officers,  does 
not  preclude  the  Commissioners  from  exercising  any  such  power,  ap- 
pears from  Regina  v.  The  Poor  Law  Commissioners,  Allstonefield  In- 
corporation, 11  A.  k  E.  558  (E.  C.  L.  R.  vol.  39)  (though  not»a  pre- 
cisely similar  case)^  Regina  v.  Governors  of  St.  Andrew,  6  Q.  B.  78 
(E.  C.  L.  R.  vol.  51),  Regina  v.  Governor,  &c.,  of  Poor  of  Bristol,  IS 

(a)  Before  Lord  Campbell,  C.  J.,  Coleridge  and  Wightmuiy  Ji, 
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Q.  B.  405  (E.  C.  L,  R.  vol.  66),  Reginai'.  Guardians  of  Poor  of 
Oxford.(a)     *A  leading  object  of  the  general  Act  is  uniformity 

(a)  TomliiuoH  eited  this  ease  (not  published  in  the  Queen's  Bench  Reports)  from  The  Ju8tio« 
of  the  Peace,  Vol.  8,  p.  710.  The  following  is  a  short  report  of  the  facts,  argument  and  judgment. 

The  QUEEN  «.  The  Guardians  of  the  Poor  of  the  City  of  OXFORD.    [May  22,  1844.] 

OoArdians  of  a  poor  law  district,  acting  under  a  local  statute  which  empowered  them  or  any 
fire  or  more  of  them  to  appoint  oflSoers,  appointed  a  master  of  the  workhouse  for  a  year,  and, 
on  its  expiration,  re-appointed  him  for  another  year.  During  that  year  the  Poor  Law  Commis- 
rionen  made  an  order,  under  stat  4  A  5  W.  4,  c.  76,  requiring  the  guardians  from  time  to 
time,  on  the  occurrence  of  any  vacancy,  to  appoint  certain  officers  (among  whom  was  a  master 
of  the  workhouse)  by  a  majority  of  the  guardians  present  Afterwards,  and  before  the 
master's  last-mentioned  year  of  office  had  expired,  the  guardians  passed  a  resolution  that 
their  officers  were  officers  during  pleasure,  and  that  no  annual  election  should  take  place.  This 
resolution  was  not  sanctioned  by  the  Commissioners  under  stat.  4  A  6  Vict  o.  76,  k.  22 ;  and 
liter  the  expiration  of  the  year  of  office  they  ordered  the  guardians  to  appoint  a  master  of  the 
workhouse,  which  was  not  don% 

Held,  on  motion  for  a  mandamus,  that  the  first-mentioned  order  of  the  Commissioners  was  within 
their  general  jurisdiction  under  stat  4  A  5  W.  4,  c  76 ;  that  the  resolution  of  the  guardians, 
unsanctioned  by  the  Commissioners,  could  not  be  alleged  in  answer ;  and  that  there  was,  at 
the  end  of  the  second  year  of  office,  a  vacancy  which  ought  to  have  been  filled  up  as  the  Com- 
missioners had  directed. 

ToMLiirgoH,  in  Hilary  term,  1844,  obtained  a  rule  nisi  for  a  mandamus  calling  upon  the 
sboTe-named  guardians  to  appoint  a  proper  person  to  be  master  of  the  workhouse,  pursuant  to 
two  orders  of  the  Poor  Law  Commissioners. 

The  gliardians  are  incorporated  by  stat  11  G.  3,  o.  14,  s.  1,  and  are,  by  sect  8,  empowered 
and  required  to  hold  certain  periodical  Courts  or  assemblies.  Sect  27  enacts  ''that  the  said 
ga&rdians  or  any  five  or  more  of  them,  shall,  and  hereby  have  power  and  authority,  in  any  of 
their  said  Courts  or  assemblies,  to  nominate,  appoint,  and  employ,  from  time*to  time,  such 
person  or  persons  as  they  shall  think  proper,  to  be  and  officiate  as  clerk,  assistant,  master,  matron, 
beadle,  or  porter,  or  in  any  other  office  or  place  which  shall  be  thought  needful  by  the  said 
goardians,  and,  from  time  to  time,  to  remove  and  displace  such  person  or  persons  as  they  shall 
fiDd  cause ;  and  upon  the  death  or  removal  of  them,  or  any  of  them,  to  choose  others  in  their 
place ;''  and  to  pay  reasonable  salaries  to  such  officers  out  of  the  stock  of  the  said  Corporation 
and  the  rates  to  be  raised  under  this  Act  * 

The  Poor  Law  Commissioners  made,  and  sent  to  the  guardians  on  August  17th,  1843,  an  order,' 
doted  on  the  previous  day,  containing  these  Articles. 

"  Art  60.  For  the  performance  of  the  duties  and  insuring  the  observance  of  the  regulations 
herein  set  forth,  the  guardians  shall  as  soon  as  may  be  requisite,  and  firom  time  to  time  hereafter 
upon  the  oecnrrence  of  any  vacancy,  appoint  all  or  any  of  the  following  officers ;  that  is  to  say 
—«  master  of  the  workhouse,  a  matron  of  the  workhouse,  a  chaplain,  a  schoolmaster,  a  school- 
mistress, a  Medical  officer  for  the  workhouse,  a  porter ;  and  also  such  assistants  and  servants  as 
shall  be  necessary  for  the  efficient  performance  of  the  duties  of  the  said  several  offices. 

"Art  61.  The  officers  so  appointed  to  or  holding  any  of  the  said  offices  shall  respectively 
perform  such  duties  as  are  hereinafter  set  forth,  together  with  all  such  other  duties,  conformable 
vith  the  nature  of  their  respective  offices,  as  the  said  guardians  shall  lawfully  require  them  to 
perform.  Provided  always  that  every  regulation  applying  to  any  person  holding  any  office  under 
this  order  shall  apply  to  every  officer,  assistant,  or  servant,  who  may  have  been  duly  appointed 
for  the  workhouse  by  the  gnardians,  although  such  officer  may  have  been  appointed  before  this 
order  shall  have  come  into  force. 

"  Art.  62.  Every  officer,  assistant,  and  servant  to  be  appointed  under  this  order  shall  be 
appointe<^v  a  majority  of  the  guardians  present  at  a  m'eeUng,  and  every  such  appointment 
«baiJ,  AS  ^H  as  the  same  shall  have  been  made,  be  reported  to  the  Poor  Law  Commissioners."  ' 
Art  63  directed  that  no  appointment  to  one  of  the  offices  above  named  (except  the  last)  should 
be  made  under  this  order,  "  unless  notice  that  such  appointment  will  be  made,  shall  have  been 
given  at  one  of  the  two  weekly  meetings  next  preceding  the  meeting  at  which  the  appointment 
shall  be  made,"  or  unless  an  advertisement  giving  notice  of  it  shall  have  appeared  in  a  public 
paper,  Ac.  (as  prescribed  by  this  Article). 
Art  68  directed  that  every  person  appointed  to  an  office  under  this  order  (with  exceptions  not 

2b2 
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*469] 


As  to  the  removal  of  officers,  Erie,  J.,  held,  in  Ex  parte  Teather, 


*4601  ^  I^owJ^dcs,  M.  &  P.  7,  that  the  Poor  Law  Commissioners  *might, 
-*  at  their  discretion,  dismiss  the  relieving  qfficer  of  a  union,  and 

materia!  bore)  should  " eondnue  to  hold  the'samo  until  he"  should  "die,  or  resign,  or  be 
removed  by  the  Poor  Law  Commissioners." 

The  Commissioners  made  another  order  on  November  11th,  1843,  which  was  served  upon  tbe 
guardians  on  the  12th,  directing  them  within  one  month  to  appoint  a  fit  and  proper  person  to  b« 
master  of  the  workhouse  belonging  to  their  incorporation.  No  appointment  was  made  la 
pursuance  of  this  order.  » 

It  Appeared  that,  on  the  25th  September,  1840,  the  guardians  appointed  Charles  Price  master 
of  the  workhouse  for  one  year  from  the  29th  of  that  month.  On  25th  September,  1841,  they 
again  appointed  him  for  one  year  from  the  29th :  and  on  22d  September,  1842,  they  "  re-elected" 
him,  as  appeared  by  an  entry  in  their  books,  "for  the  ensuing  year  upon  the  terms  of  last  year." 
No  subsequent  appointment  took  place ;  but,  on  21st  September,  1843,  the  guardians,  at  a  wecklj 
meeting,  passed  a  resolution,  as  appeared  by  their  books :  "  lUiat  the  officers  of  this  establish- 
ment  are  officers  during  pleasure ;  and  that  no  election  take  place  at  an  annual  election.*'  And 
the  governor  of  the  Board  of  Guardians  stated,  on  affidavit  in  answer  to  the  present  rule,  *'  that, 
in  pursuance  of  this  resolution,  the  said  Charles  Price  is  now  the  master  of  the  said  workboan, 
and  as  such  performs  the  duties  attached  to  the  office."  The  resolution  was  not  submitted  to  tfa« 
Poor  Law  Commissioners  or  approved  by  them.  They  had  not  made  any  complaint  to  tke 
guardians  of  the  unfitness  of  Price  to  be  master. 

Erie  and  Thoma»  now  showed  cause. — There  was  no  vacancy  at  or  after  the  time  when  this 
order  was  made.  Before  the  third  year  expired,  the  guardians  ordered  that  the  office  should  be 
held  during  pleasure.  That  operated'  like  enlarging  an  estate.  [Colbridoe,  J. — Was  not  it  » 
new  appointment?  On  the  30th  of  September  the  master  hold  under  a  new  order.]  There  vas 
no  point  of  time  at  which  the  office  was  vacant.  Unless  there  was  a  vacancy,  the  fonndstioD 
of  this  rule  faita.  [Colbrioob,  J.,  referred  to  Rex  v.  The  Mayor,  Ac,  of  Bridgewater,  0  A.  ^  £• 
339  (E.  C.  L.  R.  vol.  33).]  (Sir  F.  Thetiger,  Solicitor- General,  in  support  of  the  rule,  pointed 
out  that  the  resolution  of  September  21st,  1843,  was  one  of  the  *' rules,  orders,  and  regulations" 
menUonod  in  stat  4  A  5  W.  4,  o.  76,  s.  22,  and  had  not  been  sanctioned  by  the  Commissioners 
as  that  clause  requires.)  Orders  of  the  class  contemplated  by  that  section  relate  merely  to  the 
detail  of  administering  relief  to  the  poor.  This  resolution  is  grounded  upoi^sect  27  of  the  loctl 
Act,  which  invests  the  guardians  with  a  discretionary  authority  to  determine  what  officers  (of  the 
kind  in  question)  are  wanted,  and  to  appoint  them  as  they  think  proper.  The  Commissioners 
cannot  (at  least  without  incorporating  the  district  in  a  union)  annul  the  constitation  uoder 
which  the  guardians  act;  Rex  v.  The  Poor  Law  Commissioners,  In  the  matter  of  the  Parish  of 
St.  Pancras,  6  A.  1  E.  1  (E.  C.  L.  R.  vol.  33) ;  and  the  present  order  would,  aa  far  as  it  goes, 
have  that  effect  It  may  be  observed  that  the  election,  by  the  local  act,  s.  27,  is  to  made  by  the 
guardians  or  any  five  or  more  of  them ;  the  order  (Art  62)  requires  an  appointment  by  the 
majority  present 

8ir  F.  Thenigefy  Solicitor-General,  and  7V>m/in«on,  control,  were  not  called  upon  to  argne. 

Lord  Dbxm4N,  C.  J. — There  is  no  doubt  in  this  case.  There  was  a  racancy  at  the  expiratioa. 
of  a  year,  which  could  be  filled  op  only  according  to  the  regulation  of  the  Commissioners,  if  thrt 
had  power  to  make  it ;  and  the  case  cited  for  the  defendants  does  not  show,  nor  is  it  shown  b? 
any  authority,  that  they  had  not  There  being,  then,  a  vacancy  which  has  never  been  fiUeil  ap 
the  rule  must  be  absolute. 

Patteso!!,  J. — The  power  of  the  Commissioners  to  direct  a  appointment  of  officers,  nndet 
Stat  4  4fc  5  W*.  4,  0.  76,  s.  46,  extends  to  "  any  parish  or  union,"  not  excluding  those  which  hsr« 
local  Acts.  I  think  the  order  of  17th  August  was  binding,  and  that  the  subsequent  rescla- 
tion  was  a  mere  attempt  to  evade  it.* 

WiGHTUAN,  J. — Mr.  Thomtu  has  argued  that  this  order  was  an  attempt  to  intei^^  with  the 
constitution  of  the  Board  of  Guardiansi  It  is  not  so :  it  merely  direcu  the  appoinKent  of  an 
officer,  whose  office  is  immediately  connected  with  the  administration  of  relief  to  the  poor. 

CoLBRiDOB,  J. — There  was  a  vacancy  in  this  office,  unless  the  resolution  of  September  3l9t 
which  Mr.  Erie  says  anticipated  the  order  of  the  Commissioners,  yru  valid.  But  there  is  a*> 
doubt  that  this  resolution  was  an  order  or  regulation  under  the  local  Act  within  the  meaoiof  of 
Stat  4  A  5  W.  4,  c.  76;  and  being  so,  it  had  no  validity  until  confirmed  by  the  Comaii- 
sinners.  Rule  absolute. 
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that  without  complaint  or  hearing.  If  the  ^preceding  argument  r^A^^ 
is  correct,  the  objection  to  the  proviso  of  Art.  67,  as  applying  ^ 
to  persons  already  in  office,  is  unfounded.  There  is  no  transfer  of 
powers  by  these  Articles.  Art.  66,  in  effect,  only  authorizes  the  Com- 
missioners, an  an  emergency,  to  appoint  assistants  and  servants  upon 
the  representation  of  the  directors ;  this  may  lessen  the  authority  of 
the  vestrymen,  but  does  not  transfer  it  to  the  directors.  Art.  67  en- 
forces the  performance  of  such  duties  only  as  the  officers  are  already 
bound  to  by  the  local  Act.  (The  objections  to  some  other  Articles  were 
shortly  discussed ;  but  the  judgment  of  the  Court  makes  a  fuller  report 
of  the  argument  unnecessary.) 

Sir  JT.  Kelly  and  Cowlingj  contrd.,  cited  the  judgment  of  Coleridge,  J., 
in  the  case  of  the  parish  of  St.  Pancras,  6  A.  &  £.  1  (E.  C.  L.  R.  vol. 
33).    They  contended  that  the  enactment  of  stat.  4  and  5  W.  4,  c.  76, 
8. 46,  empowering  the  Commissioners  to  direct  an  appointment  of  officers 
by  « overseers  or  guardians,"  *did  not  apply  to  this  case;  that,  r«^/>9 
by  the  interpretation  clause,  sect.  109,  <(  Guardian'*  was  stated  '- 
to  mean  «<any  visitor,  governor,  director,  manager,  acting  guardian, 
veitrymarij  or  other  officer  in  a  parish  or  union,  appointed  or  entitled 
to  act  as  a  manager  of  the  poor,  and  in  the  distribution  or  ordering  of 
the  relief,*'  &c.;  but  that  this  applied  to  vestrymen  and  others  officiat- 
ing merely  in  the  relief  and  management  of  the  poor,  as  under  stat.  59 
G.  3,  c.  12,  s.  1 ;  whereas  the  vestrymen  under  the  present  local  Act 
were  the  representatives  of  the  parish  generally  for  the  purposes  of  the 
Act;  and  that  giving  a  direction  to  them  was  giving  it  to  the  parish, 
which  the  Commissioners  had  no  authority  to  do ;  and  that  this  made 
the  Allstonefield  (11  A.  &  E.  658  (E.  C.  L.  R.  vol.  39)),  St.  Andrew's 
(6  Q.  B.  78  (E.  C.  L.  R.  vol.  51)),  and  Oxford  (ante,  p.  457,  note(a))  cases 
inapplicable.     They  relied  upon  the  general  provision  of  stat.  11  G.  4 
&  1  W.  4,  c.  X.,  s.  73.     And  they  urged  that  the  power  of  actually 
suspending  officers,  given  by  Art.  88  to  the  directors,  was  a  distinct 
transfer  of  authority  to  them,  which  the  Commissioners  could  not  law- 
fully order.     They  also  noticed  Art.  25  as  an  instance  in  which  the 
order  of  the  Commissioners  directly  contradicted  the  local  Act  (sect. 
80).     (A  further  report  of  the  argument  in  support  of  the  rule  is  unne- 
cessary.) Cur,  adv.  vulL 

CoLERiDGB,  J.,  BOW  delivered  the  judgment  of  the  Court.  After 
stating  the  nature  of  the  application,  his  Lordship  said : 

We  have  considered  the  case,  and  are  of  opinion  that  in  one  respect 
the  or%r,  which  embraces  a  great  number  of  particulars,  trans-  r^Atio 
cends  the  power  of  the  ^Commissioners ;  and  therefore  that  the  ^ 
rule  mast  be  made  absolute. 

These  parishes  were  governed,  as  regarded  the  relief  of  the  poor,  by 
a  local  Act,  11  G.  4  &  1  W.  4,  c.  x.,  until  the  passing  of  the  Poor  L&w 
Amendment  Act,  4  &  5  W.  4,  c.  76.     Very  soon  after  the  passing  of 
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the  latter  Act,  this  Court  had  occasion  to  consider  whether  it  applied, 
and  to  what  extent,  to  parishes  previoasly  nnder  the  government  of 
local  Acts ;  and  the  decisions  then  come  to  will  be  found  to  furnish  the 
principle  which  must  govern  us  in  the  present  case.  That  principle  is 
this.  The  Legislature  intends  to  introduce  uniformity  in  the  modes  of 
governing  and  relieving  the  poor  throughout  the  kingdom ;  for  this  par- 
pose  the  Qommissioners  have  a  jurisdiction,  which  attaches  everywhere, 
and  is  not  ousted  by  the  operation  of  any  local  statute ;  the  authorities 
constituted  by  such  statute  mu^t  act  for  the  future  in  subordination  to 
the  Commissioners ;  the  rules  made  from  time  to  time  by  the  latter  will 
overrule  any  conflicting  rules  previously  made  by  the  former ;  nor  can 
the  former  make  any  binding  rules  for  the  future,  but  under  the  sanc- 
tion of  the  latter ;  the  Commissioners,  however,  cannot  put  an  end  tc, 
set  aside,  or  alter  the  relations  inter  se  of  the  local  authorities.  To 
adopt  the  words  of  one  of  the  judgments  pronounced  in  Rex  v.  St.  Fan- 
oras,  6  A.  &  E.  9  (E.  C.  L.  R.  vol.  S3),  which  has  ever  since  been  con- 
sidered a  leading  case  on  this  point,  the  local  authorities  ««may  be 
guided  and  controlled,"  <(but  the  management  of  the  poor  cannot  be 
taken  from  them."  This  conclusion,  was  arrived  at  by  a  careful  exami- 
nation of  the  clauses  of  the  Act,  and  iray  now  be  considered  settled,  so 
^iAOA-i  as  to  make  it  unnecessary  to  go  through  that  ^examination 
^  again.  Our  business  is  now  to  apply  the  principle  to  the  different 
particulars  of  the  present  order  which  were  objected  to.  Whatever 
merely  regulates  or  controls  the  relief  or  management  of  the  poor,  or 
the  government  of  the  workhouse,  or  merely  guides  or  controls  vestry- 
men or  parish  officers,  wmII  be  within  the  powers  of  the  Commis- 
sioners ;  if  any  particular  substantially  alters  the  machinery  which  the 
local  Act  erected  for  the  administration  of  the  law,  that  will  be  beyond 
them. 

We  think  that  the  Articles  66  and  88  in  this  order  fall  within  the 
latter  predicament.  The  former  commences  a  section  with  the  title 
«  Appointment  of  officers ;"  and  by  it  the  vestrymen  of  the  joint  vestry 
shall  appoint  to  certain  offices  named,  and  also  «<  such  assistants  and 
servants  as  they  or  the  directors^  with  the  consent  of  the  Poor  Law 
Board,  may  deem  necessary  for  the  efficient  performance  of  the  duties 
of  any  of  the  said  offices."  By  the  latter  ^^the  directors  may  at  their 
discretion  suspend  from  the  discharge  of  his  or  her  duties  any  master, 
matron,  schoolmaster,  schoolmistress,  or  medical  officer ;  and  shall,  in 
case  of  every  such  suspension,  forthwith  report  the  same,  together  with 
the  cause  thereof,  to  the  Poor  Law  Board,"  &c.  The  effect  of  tUkse  is, 
with  regard  to  the  appointment,  to  make  the  directors  at  least  co-ordi- 
nate with,  if  not  to'place  them  over,  the  vestrymen;  for  the  vestrymen 
must  appoint,  even  against  their  own  judgment,  if  the  directors,  with 
the  consent  of  the  Poor  Law  Board,  require  it.  With  regard  to  suspen- 
aion  from  discharge  of  duties,  the  whole  discretion  is  placed  in  the  first 
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instance  with  the  directors ;  and  the  vestrymen  have  no  voice  whatever 
in  the  matter.  Now,  by  section  51  of  the  local  Act,  the  power  of 
appointment,  of  suspension  and  removal,  of  the  ^greater  part  of  r«  4 /*e 
the  officers  named  in  Article  66,  together  with  «« such  and  so  many  *- 
other  officers,  agents,  servants,  and  persons,  as  they  shall  think  pro- 
per,'* is  placed  in  the  vestrymen.  The  directors  themselves  are  a  body 
whom,  by  section  63,  the  vestrymen  are  to  elect  annually ;  ayd  by  sec- 
tion 72  they  are  to  exercise  the  powers  relating  to  the  relief,  main- 
tenance, and  employment  of  the  poor  which  churchwardens  and  over- 
seers of  the  poor  are  by  law  authorized  to  exercise.  The  vestrymen, 
therefore,  by  the  scheme  of  the  Act,  had  in  them  the  superior,  control- 
ling power ;  under  them  the  directors  were  the  executive  body.  We  are 
not  to  consider  whether  it  would  be  more  expedient  to  vest  in  this  body 
such  powers  as  are  sought  to  be  given  to  them  by  the  articles  in  ques- 
tion ;  but  it  is  clear  that  the  end  cannot  be  lawfully  attained  by  a  trans- 
ference of  them  from  the  vestrymen  to  the  directors  by  the  mere  order 
of  the  Commissioners. 

This  disposes  of  the  present  rule.  With  regard  to  the  other  articles 
objected  to,  we  have  considered  them,  and  we  are  of  opinion  that  some 
of  them  do  not  conflict  with  the  provisions  of  the  local  Act,  and  some 
do,  but  only  in  such  matters  as  stat.  4  &  5  W.  4,  c.  76,  puts  within  the 
power  of  the  Commissioners  by  the  15th  section ;  that  is,  they,  are 
orders  or  regulations  either  for  the  management  of  the  poor,  or  the 
government  of  the  workhouse,  or  the  guidance  and  control  of  guardians, 
vestries,  or  parish  officers.  These  are  matters  in  which  the  Commis- 
sioners are  authorized  to  act,  even  if  by  so  doing  they  interfere  with 
the  provisions  of  the  previously  existing  laws. 
The  rule  therefore  will  be  absolute.  Rule  absolute. 
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*466]  *The  QUEEN  v.  JIOBINSON.    June  17. 

The  QUEEN  v.  The  Goveraors  and  Directors  of  the  Poor  of  ST. 
JAMES,  WESTMINSTER 

An  order  of  the  Poor  Law  CommiMionert  may  (like  an  order  of  joitioea)  be  qoaahed  in  part  oo 
certiorari,  if  the  parts  be  sufficiently  divisible. 

On  motion  for* a  certiorari  to  remove  an  order  of  the  Commissioners  contaioing  several  distioet 
Articles,  the  Court  granted  the  writ,  pronouncing  an  opinion  that  two  of  the  Articles  wers 
illegal.  The  Commissioners  made  an  order  rescinding  these,  and  gave  notice  of  it  to  the 
parochial  body  which  had  obtained,  the  certiorari.  The  order  was  then  brought  up  under  the 
writ. 

Held  that,  in  this  state  of  proeeedings,  it  was  not  necessary  to  qnash  the  rescinded  parts  of  th« 
order,  but  that  the  Court  might  qnash,  or  refuse  to  quash,  the  whole  residue  or  any  part  of  iL 

Held  also  that  an  Article  of  the  above  order,  directing  that  every  officer  appointed  to  or  holding 
any  office  under  the  said  order  (which  related  to  the  government  and  oare  of  the  poor  ia 
a  Poor  law  district)  should  continue  to  hold  office  till  death,  resignation,  or  removal  by  ths 
Poor  Law  Board,  was  not  beyond  the  authority  conferred  by  staL  5  A  6  W.  4,  e.  76,  a  4(, 
although  applied  to  a  parish  in  which,  by  a  prior  local  Act,  the  governors  of  the  poor  had  tb« 
power  of  dismissing  the  officers. 

But,  Held  that  the  above  clause  did  not  operate  to  keep  a  party  in  office  without  re-eleetion, 
who  had  been  appointed  by  the  directors  of  the  poor  (authorised  by  their  local  Act)  and  not 
under  the  order.  Although  by  an  earlier  Article  it  was  provided  that  "every  regulatum' 
applying  to  any  officer  holding  office  under  this  order,  should  apply  to  any  officer  of  the 
like  denomination  appointed  by  the  directors,  though  appointed  before  the  order  vboald  hare 
come  into  force  :  the  term  **  regulation"  being  construed  as  referring  to  a  clause  immediately 
preceding,  which  required  that  the  officers  appointed  by  the  directors  should  respectiTelv 
perform  such  duties  (described  in  other  parts  of  the  order)  as  might  be  required  of  them  by 
the  rules  and  regulationt  of  the  Poor  Law  Board  in  force  at  the  time. 

Quare,  Whether,  in  such  an  order,  the  Commissioners  could,  under  stat.  6  A  6  W.  4,  o.  76,  ebange 
the  term  of  an  officer  appointed  before  the  making  of  the  order  trom  an  annool  holding  to  a 
holding  for  life. 

The  QUEEN  v.  ROBINSON. 

After  the  decLsion  in  the  last  preceding  case,  the  Poor  Law  Com- 
missioners made  another  order,  addressed  as  before,  dated  24th  March, 
*j.fi7l  ^^^^'  ^^  recited  *the  making  of  the  order  of  November  2l8t, 
^  1850,  and  that,  "by  the  66th  Article  of  the  said  order  the  said 
Poor  law  board  did  order  and  direct  that  the  vestrymen  of  the  joint 
vestry  of  the  said  united  parishes  should,  whenever  it  might  be  requisite, 
or  whenever  a  vacancy  should  occur,  appoint  fit  persons  to  hold  certain 
offices  of  the  workhouse  therein  specified,  and  also  such  assistants  and 
servants  as  they  or  the  directors,  with  the  consent  of  the  Poor  law 
board,  might  deem  necessary  for  the  efficient  performance  of  the  duties 
of  any  of  the  said  offices."  And  that  "  the  said  Board  djd,  in  and  by 
the  88th  Article  of  the  said  order,  direct  that  the  directors  might,  at 
their  discretion,  suspend  from  the  discharge  of  his  or  her  duties  any 
master,  matron,  schoolmaster,  schoolmistress,  or  medical  officer,  and 
should,  in  case  of  every  such  suspension,  report  the  same,  together  vitk 
the  cause  thereof,  to  the  Poor  law  board."  It  then  proceeded:  "And 
whereas  it  is  expedient  to  alter  the  said  order,  in  respect  of  these  herein 
recited  provisions,  in  manner  hereinafter  mentioned ; 
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"Now  therefore  We  the  said  Poor  law  board,  in  pursuance  of  the 
powers  given  in  and  by  the  statutes  in  that  behalf,  do  hereby  rescind 
BO  much  of  the  said  recited  order  as  requires  the  said  vestry  to  appoint 
such  assistants  and  servants  as  the  said  directors  may  deem  necessary 
for  the  efficient  performance  of  the  duties  of  any  of  the  said  offices,  and 
80  much  of  the  said  order  as  purports  to  authorize  the  said  directors  to 
suspend  any  officer  of  the  said  workhouse.     Given,"  &c.      . 

Peacock^  in  Trinity  Term,  1851,  obtained  a  rul^  to  show  cause  why 
the  order  of  November  21st,  1860,  *now  before  the  Court  on  w'^Af*r^ 
certiorari  (see  the  preceding  case),  should  not  be  quashed.  '- 

The  motion  was  grounded  on  the  affidavit  of  Mr.  Robinson  with 
respect  to  the  existing  offices  and  officers,  filed  in  the  preceding  case. 
An  assistant  Secretary  of  the  Poor  law  board  made  affidavit,  in  opposi- 
tion to  the  rule,  that,  after  the  certiorari  was  granted,  the  Poor  law 
board  wrote  and  sent  to  Mr.  Robinson,  the  vestry  clerk,  a  letter,  in 
which  the  Board,  referrilg  to  the  late  decision  of  this  Court,  said  that 
they  had  deemed  it  right  to  issue  an  order  to  rescind  so  much  of  their  said 
order  of  21st  November  last  as  contained  the  provisions  which  the  Court 
had  pronounced  to  be  unsupported  by  the  Poor  Law  Amendment  Act ; 
and  they  forwarded  a  copy  of  the  order  of  March  24th  and  of  the  short- 
hand note  of  the  judgment.  The  affidavit  set  forth  the  last-mentioned 
order.     In  this  term,(a) 

Sir  A.  J.  E.  Cockbumy  Attorney-General,  Oromptan  and  Tomlinsonj 
showed  cause. — The  first  question  is,  whether,  the  Commissioners  having 
rescinded  the  objectionable  part  of  the  order,  the  Court  is  bound  to 
quash  it  in  toto.  It  is  true  that,  in  Regina  v.  The  Poor  Law  Commis- 
sioners, AUstonefield  Incorporation,  11  A.  &  E.  558  (E.  C.  L.  R.  vol. 
39),  the  order  was  dealt  with  as  entire ;  but  that  was  for  the  purpose, 
only,  of  bringing  it  up  by  certiorari.  [Lord  Campbell,  C.  J. — The 
whole  record  of  an  indictment  must  come  before  the  Court ;  but  one 
count  alone  may  be  quashed.]  The  only  other  authority  for  treating 
the  order  as  entire  is  Regina  v.  Hunt,  12  A.  k  E.  180  (E.  C.  L.  R.  vol. 
40).  It  was  there  urged  that  <<  the  Court  cannot  quash  the  order  in 
part ;"  and  Lord  '^'Denman,  C.  J.,  said  that  that  had  been  so  held  r^^/>q 
in  the  AUstonefield  case.  But  no  such .  decision  appears  in  that  ^ 
case,  as  to  quashing  the  order.  The  point  came  on  by  surprise,  and 
was  not  discussed  at  the  bar.  [Lord  Campbell,  C.  J. — I  do  not  think 
we  argued  it  as  we  should  have  done  if  our  attention  had  been  called  to 
the  point  in  time.]  In  many  cases,  prior  to  those  cited,  orders  of 
justices  and  of  quarter  sessions  have  been  treated  as  divisible ;  Rex  v. 
Price,  6  T.  R.  147,  Rex  v.  Sweet,  9  East,  25,  Rex  v.  Maulden,  8  B.  & 
C.  78  (E.  C.  L.  R.  vol.  15),  Rex  v.  St.  Nicholas,  Leicester,  8  A.  &  E. 
79  (E.  C.  L.  R.  vol.  30),  Regina  v.  The  Justices  of  Wiltshire,  12  A.  & 
E.  793,  798,  9  (E.  G.  L.  R.  vol.  40).     A  fortiori  may  this  be  done  in 

(a)  June  11th.    Before  Lord  OampbeU,  C.  J.,  Patteion,  Coleridge,  and  Erie,  Je. 
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question  is,  whether  you  can  take  it  away  from  those  who  had  it.  The 
objection  appears  well  founded,  according  to  the  rule  laid  down  before.] 
Article  65  is  also  objectionable. 

Sir  A.  J.  JE.  Cockbum^  Attorney-General,  was  then  called  upon  as 
to  these  points. — The  judgment  of  the  Court  in  the  case  of  St.  Giles 
and  St.  George,  ante,  pp.  445,  462,  pronounces  Articles  66  and  88 
invalid,  but  recognises  the  rest  as  legal.     All  the  articles  were  under 
consideration  in  that  case.     In  must  have  been  intended  by  stat.  4  &  5 
W.  4,  c.  76,  that  the  Commissioners  should  have  a  controlling  and 
sovereign  power  in  such  matters ;  the  right  of  removal  is  given  them 
with  that  view.     A  master  of  the  workhouse  might  choose  to  disobey 
the  orders  of  the  Commissioners,  and  might  be  supported  by  the  vestrj- 
men  in  so  doing.    [Lord  Campbell,  C.  J. — A  distinguished  instance  of 
the  power  of  removal  being  in  two  different  bodies  is  that  of  the  Gover- 
nor General  of  India,  who  may  be  removed  by  the  Crown  or  by  tlie 
Company.     But  that  is  a  very  anomalous  case.     Here  you  are  author- 
ized to  regulate  a  power  in  the  vestrymen,  and  you  claim  to  extinguish 
it.]     The  policy  of  the  Act,  in  respect  of  this  particular  office,  is  shown 
by  sect.  48.     [Lord  Campbell,  C.  J. — The  point  on  Art.  83  must  be 
considered  an  open  one.     The  attention  of  the  Court  was  not  called  to 
it  on  the  former  argument.     Substantially,  the  question  now  must  be 
whether  or  not  the  powers  of  appointment  and  removal  given  to  the 
vestrymen  by  the  local  Act  are  over-ridden  by  stat.  4  &  5  W.  4,  c.  76.] 
♦4741       *The  Attorney-General  then  mentioned  that  there  was  another 
^  case  depending,  Regina  v.  The  Governors  and  Directors  of  the 
Poor  of  St.  James,  Westminster,  which  would  raise  similar  points. 
[Lord  Campbell,  C.  J. — We  will  hear  that  case  before  giving  onr 
decision  upon  this.]  Chir^  adv.  tniA. 


The  QUEEN  v.  The  Governors  and  Directors  of  the  Poor  of  ST, 
JAMES,  WESTMINSTER, 

In  this  case  TomlinBon^  in  the  present  term,  obtained  a  rale  to  shoir 
cause  why  a  mandamus  sbpuld  not  issue,  directed  to  the  Governors  and 
Directors  of  the  Poor  of  St.  James,  Westminster,  commanding  them  to 
adftiit  Dr.  William  Wright  into  the  workhouse  of  the  said  parish  to  per- 
form his  duties  as  chaplain  thereof.  The  rule  was  obtained  on  affidants 
by  which  it  appeared  that  on  17th  July,  1850,  the  Poor  Law  Commis- 
sioners made  an  order  relating  to  the  parish  of  St.  James,  Westminster. 
It  is  not  necessary  to  set  out  any  portion  of  this  order,  as,  with  the 
exception  of  a  few  verbal  alterations  making  it  applicable  to  a  single 
parish  instead  of  two  united  parishes,  it  was  thAsame  as  the  order  of 
21st  November,  1850,  of  which  the  material  parts  are  set  out  in  the 
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report  of  Regina  v.  Poor  Law  Commissioners,  In  re  St.  Giles  and  St. 
George,  ante,  pp.  445,  446.(a)  Before  this  order  was  made,  the  relief 
of  the  poor  within  the  parish  *of  St.  James  was  regulated  by  stat.  p^j^i^c 
2  G.  3,  c.  68,(6)  and  stat.  66  G.  8,  c.  liv.(c)  L  ^^^ 

By  stat.  2  G.  3,  c.  68,  s.  21,  the  vestry  were  to  nominate  twenty-one 
persons,  who,  with  the  <shurch wardens  and  overseers,  were  to  be  the 
governors  and  directors  of  the  poor,  and  were  aathorized  to  make  such 
rules,  orders,  and  regulations  for  the  application  of  moneys  to  be  raised 
for  the  relief  of  the  poor,  and  for  the  better  maintaining,  governing, 
&c.,  the  poor,  as  might  16  them,  or  any  seven  of  them,  seem  expedient ; 
but  no  such  rules,  &c.,  were  to  be  in  force  until  confirmed  by  the  major 
part  of  the  vestry ;  <<  nor  shall  any  such  rules,  orders,  or  regulations, 
when  made  and  confirmed  as  aforesi^id,  be  repealed  or  altered,  except 
at  a  like  meeting  of  the  vestrymen  of  the  said  parish,  to  be  assembled 
pursuant  to  this  Act,  which  vestrymen,  or  the  major  part  of  them  then 
present,  are  hereby  empowered  from  time  to  time  to  repeal  or  alter  the 
same  in  such  manner  as  they  shall  think  proper."  Shortly  after  the 
passing  of  this  Act,  a  set  of  rules  were  duly  adopted  by  the  vestry,  by 
which  various  ofiicers,  and  amongst  others  a  chaplain,  were  to  be  annu- 
ally elected  at  Easter  in  each  year,  to  hold  office  for  one  year ;  and  the 
officers  were  annually  chosen  by  the  governors  and  directors,  according 
to  the  said  regulations,  which  remained  unaltered  except  by  the  order 
of  the  Poor  Law  Board.  Dr.  Wright,  the  claimant,  had  been,  under 
these  rules,  appointed  chaplain  in  1843,  and  had  been  annually  re-elected 
in  each  year,  ^including  Easter,  1860,  and  was  acting  as  chap-  r^Aja 
lain  at  the  time  when  the  order  of  the  Poor  Law  Board  came  ^ 
into  operation.  In  January,  1861,  he  received  notice  that  he  was  not 
to  be  re-ele<fted.  No  cause  was  assigned.  The  Governors  of  the  poor 
advertised  for  candidates  for  the  vacant  office.  The  Poor  Law  Commis- 
sioners called  their  attention  to  the  order,  and  more  especially  to  Article 
83,  which,  as  they  contended,  made  the  chaplain  acting  at  the  time  of 
the  order  irremovable  except  by  the  Poor  Law  Board.  The  Governors 
of  the  poor,  taking  a  different  view  of  the  question,  elected  another 
person,  and  refused  to  admit  Dr.  Wright  within  the  workhouse. 

On  a  subsequent  day.  in  this  Term,  the  Court,  on  the  application  of 
Keane  (on  a  suggestion  that  the  point  in  dispute  would  be  more  regu- 
larly raised  by  a  motion  for  a  certiorari  to  bring  up  the  order  of  the 

(a)  The  ftrtioles  66, 67,  in  the  order  there  set  forth  were  nnmbered  67,  68,  in  the  order  referred 
to  in  the  present  case.  The  other  articles  referred  to  in  this  ease  eorresponded  in  numbers  with 
thoHO  set  forth  in  pp.  446-440,  ante.  There  was  no  artlele  corresponding  with  Art  76  (not 
material  here)  of  the  former  order.  In  the  present  order  the  powers  given  to  Testrjrmen  or  to 
directors  by  the  first-mentioned  Articles  were  Tested  in  the  directors. 

(6)  <«Por  the  better  relief  and  employment  of  the  poor,  and  for  cleansing  of  the  streets,  lanes," 
Ic,  in  the  parish  of  St  James,  within  the  liberty  of  Westminster,  and  for  enlarging  the  ohoich- 
yard,"  ^c, 

(e)  Local  snd  personal,  poblio.  "  To  amend  an  Act,"  2  G.  8,  o.  58,  «and  another  Aot  of  the 
first  year  of  King  Jamee  the  Second"  (c  22),  «for  erecting  the  said  parish." 
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Poor  Law  Commissioners  for  the  purpose  of  quashing  it,  and  that  coun- 
sel for  the  Poor  Law  Board  might  show  cause  against  a  rule  for  i 
certiorari  in  the  first  instance  so  as  to  avoid  any  delay),  ordered  that 
the  rule  for  a  mandamus  should  be  enlarged  till  the  determination  of 
the  rule  for  a  certiorari,  in  case  it  were  obtained  in  this  term. 

Peacock  now  moved  for  a  certiorari  to  bring  up  the  order  for  the 
purpose  of  quashing  it. — The  order  is  beyond  the  jurisdiction  of  the 
Poor  law  board. — Stat.  5  &  6  W.  4,  c.  76,  gives  them  their  authority; 
it  has  been  considered  in  several  cases,  and  very  recently  in  the  case 
of  St.  Giles  and  St.  George,  ante,  p.  445.  The  cases  establish  that  the 
Poor  law  board  have  a  controlling  power,  but  have  no  right  to  deprive 
the  local  authorities  of  the  powers  conferred  on  them.  '  By  the  present 
♦4771  ^^^^^>  ^^^  ^^^''  ^*^  Board  claim  not  only  to  dismiss  the  *chap- 
^  lain  and  other  officers  when  they  see  fit,  which  it  is  not  disputed 
they  may  do,  but  wholly  to  deprive  the  Governors  of  the  poor  of  all 
power ;  for  by  the  83d  Article  the  officers  are  to  continue  to  hold  office 
until  they  <<  die,  or  resign,  or  be  removed  by  the  Poor  Law  Board,"  or 
be  proved  insane. 

The  Court  granted  a  rule  Nisi. 

Sir  A.  J.  JE.  Cockbum,  Attorney- General,  showed  cause  in  the  first 
instance. — The  question  depends  upon  the  construction  of  stat.  4  &  5 
W.  4,  c.  76,  8.  46,  which  gives  the  Poor  law  board  power  to  direct  the 
overseers  or  guardians  of  the  poor  of  any  parish  to  appoint  officers,  and 
authorizes  the  board  to  «'  direct  the  mode  of  the  appointment,  and  de- 
termine the  continuance  m  office,  or  dismissal  of  such  officers."  It  is 
said  that  Article  83  goes  beyond  the  power  given  by  this  section,  be- 
cause it  does  not  leave  to  the  Governors  and  Directors  of  the  poor  o( 
St.  James  the  power  to  dismiss  the  officers.  But,  from  the  nature  of 
the  thing,  a  power  to  «<  determine  the  continuance  in  office*'  must  be 
exclusive.  It  would  be  idle  to  direct  that  Dr.  Wright  should  continae 
in  office  after  Easter,  if  the  Governors  and  Directors  of  the  poor  of 
St.  James  were  still  to  have  power  to  dismiss  him,  at  Easter.  {Crmp- 
ton  and  Tomlinsonj  on  the  same  side,  were  not  called  upon  to  argue.) 

Peacock  and  Keane,  centric. — The  Legislature  cannot  have  intended 
to  deprive  local  boards  of  all  control  over  their  officers.  That  would  be 
very  impolitic.  Sect.  46  is  applicable  to  parishes  at  large,  where  there 
is  no  local  Act,  not  to  those  in  which,  by  statute,  the  power  of  regulat- 
ing the  continuance  in  o%ce  is  given  to  a  particular  body. 
*4.7fiT  *I^ord  Campbell,  C.  J. — If  I  were  at  liberty  to  consider  what 
^  it  might  be  politic  to  enact,  I  think  it  highly  inexpedient  that 
.there  should  exist  in  two  independent  bodies,  a  concurrent  power  to 
dismiss  the  same  officers.  But  I  cannot  consider  policy,  but  must  see 
what  is  the  positive  enactment  of  the  Legislature :  and,  when  I  exa- 
mine the  different  sections  of  stat.  5  &  6  W.  4,  c.  76,  I  cannot  doubt 
that  the  intention  of  the  Legislature  was  to  give  the  Poor  law  board  exds- 
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sive  power  to  regulate  the  contiDaance  in  office  of  those  officers  whom 
they  may  direct  to  be  appointed.     Sect.  46  authorizes  the  Board  to 
"determine  the  continuance  in  office*'  << of  such  officers."     How  can 
that  be  done  if  another  body  has  concurrent  power  to  dismiss  them  ? 
The  Board  may  in  vain  determine  that  the  cfiaplain  shall  continue  in 
office  for  a  twelvemonth,  if  another  body  may  dismiss  him  the  next  day. 
Indeed  Mr.   Peacock  did  not  dispute  that,  if  sect.  46  applied,  the 
power  must  from  its  nature  be  exclusive :  but  he  endeavoured  to  argue 
that  the  section  did  not  apply  where  power  to  dismiss  the  officers  had 
been  given  by  a  local  Act.     This  was  ingenious,  but  did  not  convince 
me.    Where  there  is  no  local  Act,  the  powers  to  regulate  the  continu- 
ance depend  upon  stat.  48  Eliz.  c.  2i     Shall  it  be  said  that  the  powers 
given  by  the  general  Act  are  not  saved  by  stat.  4  &  5  W.  4,  c.  76,  but 
those  given  by  local  Acts  are  ?     That  would  be  strange :  I  think  the 
section  has  a  general  application.     I  should  have  regretted  much  if  I 
had  been  forced  to  come  to  a  different  conclusion ;  for  a  concurrent 
power  of  dismissal  in  two  is  an  anomaly.     1  know  of  only  one  instance 
in  which  it  exists ;  and  the  working  of  that  has  not  been  practically 
beneficial. 

♦Patteson,  J. — I  was  not  in  Court  during  the  case  of  St.  rn^Ajq- 
Giles  and  St.  George,  ante,  p.  445,  and  had  been  misinformed  as  to  ^ 
the  effect  of  the  judgment,  which  caused  some  difficulty  in  my  mind.  I 
hajfe  none,  now  that  I  find  what  the  judgment  really  was ;  and  I  per- 
fectly agree  in  it.  Sect.  46  seems  to  me  very  clearly  worded.  The 
Poor  Law  Board  are  to  «<  determine  the  continuance  in  office  or  dismis- 
sal'* of  the  officers.  The  words  are  general  and  express ;  and,  if  the 
local  Act  is  inconsistent  with  them,  it  must  yield.  I  cannot,  therefore, 
see  how  we  can  avoid  saying  that  Article  88,  which  is  objected  to,  is 
good. 

Coleridge,  J. — The  question  is,  whether  sect.  46  applies  to  this  case. 
If  it  does,  the  meaning  is  clear,  and  there  can  be  no  concurrent  juris- 
diction as  to  directing  the  continuance  in  office.  Biit  we  are  told  that 
this  section  has  not  so  wide  an  application,  and  does  not  apply  to  pa- 
rishes regulated  by  local  Acts.  I  do  not  think  it  is  disputed  that  sect. 
48  applies  ;  yet  that  section  has  not  words  more  specifically  applying  it 
to  such  parishes  than  sect.  46.  It  would  surely  be  strange  if  the  two  sec- 
tions did  not  apply  to  the  same  thing.  But,  ||^en  we  look  at  the  inter- 
pretation clause,  sect.  109,  we  find  that  (<  Guardian*'  shall  be  construed 
''mean  and  include  any  visitor,  governor,  director,  manager,  acting 
guardian,  vestryman,  or  other  officer  in  a  parish  or  union,  appointed  or 
entitled  to  act  as  a  manager  of  the  poor,  and  in  the  distribution  or 
ordering  of  the  relief  to  the  poor  from  the  poor  rate,  under  any  gene- 
ral or  local  Act  of  Parliament."  Now,  substituting  that  for  «  Guard- 
ians" in  sect.  46,  it  is  clear  that  the  first  part  ^applies  to  a  parish  r^Aon 
where  the  managers  of  the  poor  are  under  a  local  Act :  and,  if  ^ 
VOL.  xvn.— 89  2  0  2 


480  REGINA  v.  ROBINSON.    T.  T.  1851. 

the  Poor  Law  Board  may  direct  such  guardians  to  appoint  officers,  it 
would  be  very  inconsistent  to  narrow  the  construction  of  the  second 
part,  and  say  that  the  Board  may  not  determine  their  continuance  in 
office. 

Erls,  J.,  concurred.  ' 

The  rule  for  a  certiorari  in  this  case  and  in  Regina  v.  Robinson  wag 
then  discharged;  and  TomUman'B  rule  for  a  mandamus  made  abso- 
lute.(a) 


The  mandamus  issued.  It  referred  to  the  St.  James's  local  Acts, 
and  recited  the  appointment  of  governors  and  directors  of  the  poor  in 
pursuance  of  the  Act  of  2  6.  8 ;  it  set  forth  (among  others)  the  Arti- 
cles 66,  67,(J)  68  and  83  of  the  order  of  July  17th,  1860;  also  Art 
69,  ordering  that  elections  of  officers  under  this  ocder  should  be  by  a 
majority  of  the  directors,  at  a  Board  of  at  least  seven  ;  and  Art.  99, 
after  mentioned ;  and  it  then  stated  the  appointment  of  Dr.  Wright, 
and  his  exercise  of  the  office  before  and  when  the  order  came  into  ope- 
ration, and  that,  he  not  having  resigned  or  been  removed  by  the  Poor 
Law  Board,  or  been  proved  to  be  insane,  and  being  ready  and  willing 
to  perform  the  duties,  the  Oovernors  and  Directors  refused  to  admit 
him  into  the  workhouse  to  perform  his  duties  as  chaplain  thereof  as 
specified  by  another  recited  Article  (99)  of  the  said  order,  or  to  allow 
^AQi^  ^^  permit  him  then  or  at  any  *time  to  perform  the  said  dotiA; 
^  and  it  commanded  them  immediately  to  admit  the  said  Rev.  W. 
W.,  &c.,  into  the  workhouse  to  perform  his  duties,  &c.,  and  to  allow 
and  permit  him  to  perform,  &c. 

Return,  citing  several  Articles  of  the  order  (and  particularly  Article 
99),  in  which  the  duties  of  officers  are  described ;  also  Articles  83  and 
68 ;  and  stating  that  Dr.  Wright  was  on  the  12th  April,  1850,  in  pur- 
suance of  the  rules,  orders,  and  regulations(c)  within  mentioned,  at  a 
meeting  of  the  Governors,  &c.  (the  first  after  Easter),  chosen  chaplain 
to  perform  the  duties  by  the  said  rules,  &c.,  prescribed  for  the  chaplain 
by  the  said  rules,  &c.,  directed  to  be  annually  chosen,  &c.,  thencefor* 
ward  until  Easter,  1851,  or  as  soon  after  as  the  said  Governors  shoald 
meet ;  and  that  he  accepted  the  said  office  upon  the  terms  aforesaid, 
and  entered  upon  the  duties  thereof;  which  is  the  same  appointment  as 
within  mentioned.  Thamhe  first  meeting  of  the  Governors,  Ac,  at 
Easter,  1851,  took  place  on  25th  April,  1851 ;  and  that  the  said  W. 
Wright  was  not  then,  nor  at  any.  time  since,  reappointed  such  chaplain 
as  aforesaid ;  «  and  therefore  we  cannot  admit,"  &c. 

Demurrer.     Joinder. 

(a)  The  case  of  Regina  «.  Oorernon  of  Poor  of  St  James,  Westminster,  as  to  the  oertiMazi, 
li  reported  by  G.  Blackburn,  Esq. 
(6)  Corresponding  with  Arte.  66,  67  of  the  order  set  forth,  ante,  p.  448. 
(e)  Under  sUt  2  Q.  3,  o.  68.    See  p.  476,  ante. 
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The  demurrer  was  argued  in  Hilary  term  (January  24th),  1852. 
TomliiMan^  for  the  Grown. — The  order  of  the  Commissioners  (which, 
according  to  atat.  7  &;  8  Yiot.  c.  101,  s.  71,  the  Court  will  judicially 
notice)  entitled  Dr.  Wright  to  continue  in  oflSce  without  re-election.    If 
the  case  stood  upon  Article  83  alone,  there  would  be  a  difficulty,  as  it 
might  be  questioned  whether  he  is  appointed  *or  holds  <<  under  r^^oo 
this  order."     But  Art.  68  provides  «« that  every  regulation  ap-  ^ 
plying  to  any  officer  holding  his  office  under  this  order  shall  apply  to 
any  officer  of  the  like  denomination  appointed  by  the  directors,"  though 
appointed  before  this  order  came  in  force.     [Lord  Campbell,  C.  J. — 
YoQ  contend  that  the  Commissioners  may  make  an  appointment  for  a 
year  an  appointment  for  life.]   The  proviso  of  sect.  68  must  have  some 
independent  meaning :  but,  if  it  applies  only  to  the  officers  appointed 
according  to  Articles  67  and  68,  it  adds  nothing  material  to  them,  and 
might  well  have  been  omitted.     Article  83  must  be  read  in  connexion 
with  it,  and  ar  subjecting  the  Officers  mentioned  in  Article  68,  not  only 
to  the  regulations  there  alluded  to,  but  to  those  which  follow.     It  is  a 
<<  regulation  applying*'  to  an  officer  mentioned  in  Articles  67  and  68. 
The  general  preamble  of  the  order  recites  that  <«  it  is  expedient  that 
rales  and  regulations  should  be  prescribed  for  the  more  complete  govern 
ment  and  guidance  of  the  directors"  <«  and  the  appointment  of  the  offi- 
cers ;"  and  Article  68  refers  to  the  whole  of  these,  as  a  code.   Extending 
tlie  tenure  of  office  in  the  manner  contended  is,  it  must  be  admitted,  a 
very  large  exercise  of  power ;  but  it  is  warranted  by  sects.  15,  42,  46« 
IS,  109,  of  Stat.  4  &  5  W.  4,  c.  76.     Further,  the  order  of  the  Com- 
missioners not  having  been  quashed  on  certiorari,  obedience  is  due  to  it 
by  sect.  105.     [Lord  Campbbll,  C.  J. — That  clause  must  relate  to 
things  which  are  within  the  scope  of  their  powers.     If  they  ordered  a 
man  to  be  executed  for  a  misdemeanor,  it  could  not  be  said  that  their 
order,  not  having  been  quashed,  was  a  justification.]     Tomlinson  also 
said  that  he  was  prepared  to  maintain  the  validity  of  an  order  of  the 
Board  as  regarding  officers  ^appointed  before  it  came  into  force,  r« <oq 
as  contended  for  in  the  case  of  St.  Giles  and  St.  George,  ante,  *- 
p.  445,  if  the  Court  should  think  that  question  still  open. 

AthertoUy  contri. — The  words  « so  appointed"  in  Article  68,  apply 
specifically  to  Article  67 ;  and  the  word  «  regulation"  in  the  proviso  to 
Article  68  can  have  no  other  application  than  the  same  word  has  in  the 
Article  itself.     (He  was  then  stopped  by  the  Court.) 

Lord  Campbbll,  C.  J. — After  having  heard  Mr.  Tamlinaonj  who  is 
so  completely  master  of  this  subject,  I  am  of  opinion  that  the  case  is 
too  clear  for  argument.  He  admits  that  Article  83  alone  i^ill  not  sus- 
tain this  writ ;  but  he  then  resorts  to  Article  68.  Now  that  states  that 
the  officers  <<  shall  respectively  perform  such  duties  as  may  be  required 
of  them  by  the  rules  and  regulations  of  the  Poor  law  board ;"  and  then, 
in  the  proviso,  that  every  «« regulation"  applying  to  any  officer  holding 
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his  office  under  this  order  shall  apply  to  any  officer  of  the  like  denomi- 
nation appointed  by  the  directors,  though  appointed  before  this  order 
shall  have  come  into  force.  Assuming,  though  I  give  no  opinion  on 
the  point,  that  the  Commissioners  had  authority  to  extend  the  tenure 
^f  an  office  held  before  the  making  of  the  order,  so  that  it  should  be- 
come an  office  for  life,  they  must  show  that  they  have  exercised  that 
authority.  Article  68  says  nothing  of  extending  the  term  of  office,  but 
only  makes  <<  every  regulation  applying  to  any  officer  holding  his  office 
under  this  order"  applicable  to  the  officers  mentioned  in  the  proviso. 
*iR41  Now  there  are  regulations  and  *rules  capable  of  this  applics- 
^  tion ;  and,  with  respect  to  the  chaplain  particularly,  there  is  a 
detail  of  his  <«  duties"  in  Article  99.  I  think  Article  68,  as  it  regards 
the  chaplain,  means  that  these  duties  shall  be  performed  by  him  though 
holding  under  a  prior  appointment ;  not  that  his  term  of  office  shall  be 
lengthened.     Judgment  must  be  for  the  defendants. 

Pattbson,  J. — There  is  no  doubt  in  this  case.  Article  67  relates 
prospectively  to  the  appointment  of  officers.  Then  Article  68  says 
that  the  officers  «so  appointed"  shall  «*<  perform  such  duties"  as  may 
be  required  by  the  « regulations"  of  the  Board.  The  <«  regulations" 
there  relate  expressly  to  the  performance  of  duties.  If  the  order  bad 
stopped  there,  it  would  not  have  applied  to  persons  already  appointed ; 
and  the  proviso  is  added  for  the  purpose  of  bringing  them  in.  <«  Regu- 
lation" there  must  have  the  same  meaning  as  it  has  in  the  previous  part 
of  the  same  Article,  and  cannot  refer  to  tenure. 

Erlb,  J.(a) — Article  68  mentions  the  duties  of  an  officer  appointed 
under  the  previous  Article,  and  of  a  person  placed  in  the  office  ad  inte- 
rim :  the  proviso  relates  to  another  class  of  officers,  those  appointed 
before  the  order  came  in  force.  The  meaning  of  the  proviso,  then,  is 
confined  to  those  regulations  which,  under  the  previous  clauses,  affect 
the  officers  to  whom  the  proviso  refers.        Judgment  for^defendants. 

(a)  No  fourth  Jndgt  wm  in  Court 
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tfrinitq-  Natation. 


IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 

The  SOUTH  EASTERN  RAILWAY  COMPANY  v.  The  QUEEN. 

June  18. 

A  mandftmiu,  miggesting  that  a  railway  crossed  a  certain  pabUe  higbiray,  not  on  a  level,  bj 
meaos  of  a  eatting,  along  which  the  line  of  railway  was  laid  down,  and  that  the  said  high* 
way  was  thereby  cnt  through  and  destroyed,  and  rendered  impassable,  and  that  a  reasonable 
time  had  elapsed  for  the  Company  to  cause  the  highway  to  be  carried  over  the  railway  by  a 
bridge,  commanded  them  to  cause  the  said  highway  to  be  carried  over  the  railway  by  means 
of  a  bridge,  in  conformity  with  the  regulations  of  The  Railways  Clauses  Consolidation  Act, 
1845. 

Held,  that  the  mandamus  was  bad ;  for  that  the  Act  gave  the  Company,  by  sect  46,  the  option 
of  carrying,  by  means  of  a  bridge,  either  the  road  over  the  railway,  or  the  railway  over  the 
road ;  and  that  there  was  nothing  stated  on  the  record  which  showed  that  such  option  was 
at  an  end. 

Mandamus  to  The  South  Eastern  Railway  Company.  The  writ 
atated  that  the  railway  frdm  the  London  and  Greenwich  Railway  to 
Woolwich  and  Qravesend,  which  The  South  Eastern  Railway  Company 
were  authorized  to  make  under  their  local  Act,(a)  <<  crossed,  not  on  a 
lerel,  a  certain  public  highway/'  in  the  parish  of  Plumstead,  Kent, 
called,  &c.,  <<  by  means  of  a  certain  trench  or  cutting  of  twenty  feet 
deep  and  sixty-five  feet  wide,  made  by  you,*'  the  said  Company, 
<<  through  and  along  which  said  trench  or  cutting  the  line  of  the  said 
railway  has  been  by  you  caused  to  be  and  is  carried,"  <«  and  the  per- 
manent way  thereof  has  been  by  *you,  and  is,  laid  down  there- 


in; and  the  said  public  highway  is  thereby  cut  through  and 
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destroyed,  and  rendered  wholly  impassable  for  passengers  and  car- 
riages ;"  that  the  available  width  for  the  passage  of  carriages  within 
fifty  yards  of  the  points  of  crossing  the  same  was,  and  at  the  time  of 
such  crossing  was,  greater  than  twenty-five  feet ;  <<  that  a  reasonable 
time  for  you,  the  said  Company,  to  cause  the  said  public  highwayto  be 
carried  over  the  said  railway  by  means  of  a  bridge,  in  the  manner  pro^ 
vided  by"  the  Railways  Clauses  Consolidation  Act,  1845,(i)  <«  has  long 
since  elapsed ;  yet  you,  .the  said  Company,  have  refused  and  neglected, 

(a)  9  4k  10  Viet  e.  eeoT.  (Loeal,  personal,  public) :  **  To  enable  the  South  Bastem  Railway 
Company  to  make  a  raUwaj  from  The  London  and  Oreenwieh  Railway  to  Woolwich  and 
GraTeaend." 

(6)  8  4k  •  Yiot  e.  30. 
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and  still,*'  &c.,  «to  cause  the  said  highway,"  &c.  (as  before);  '^by 
means  of  which  said  neglect  and  refusal  the  said  highway  remaioB  and 
is  wholly  impassable  for  passengers  and  carriages ;  in  contempt,"  &e., 
«<and  to  the  great  damage,"  &c. ;  the  writ  then  commanded  the  Com- 
pany to  <(  cause  the  said  public  highway  to  be  carried  over  the  said 
*  railway  by  means  of  a  bridge,  in  conformity  with  the  regulations  in 
that  behalf  of  the  said  Act,"  <<  that  is  to  say,"  &c.  (besides  other  par- 
ticulars prescribed  by  sect.  50  of  the  Act)  <<  the  ascent  shall  not  be  more 
than  one  foot  in  twenty  feet."  Return :  «  That  the  said  way  or  road 
in  the  said  writ  mentioned  was  not  a  public  highway,  as  in  the  said  writ 
is  in  that  behalf  suggested  and  alleged;"  and  that  for  that  reason  tbe 
Company  had  not  caused,  and  ought  not  to  cause,  the  way  or  road  to  be 
carried  orer  the  railway  by  means  of  a  bridge,  in  manner  and  form,  te. 
This  allegation  was  traversed,  and  issue  joined. 

On  the  trial,  before  Pollock,  0.  B.,  at  the  Kent  Summer  Assises, 
1851,  the  jury  found  that  the  said  road  was  a  public  highway.    Jadg 
^  .g-^  ment,  awarding  a  ^peremptory  mandamus.    Upon  this  judgment 
-*  the  Company  brought  error.     Jtinder  in  error. 

The  case  was  argued  in  last  Easter  Term,(a)  before  Manle  and  Wil- 
liams, Js.,  and  Parke,  Piatt,  and  Martin,  Bs. 

Peaeockj  for  the  plaintiffs  in  error. — The  writ  is  bad.  Section  46  of 
The  Railways  Clauses  Consolidation  Act,  1845,  enacts  that,  «Mf  the 
line  of  the  railway  cross  any  turnpike  road  or  public  highway,  then 
(except  where  otherwise  provided  by  the  special  Act)  either  such  road 
shall  be  carried  over  the  railway,  or  the  railway  shall  be  carried  over 
such  road,  by  means  of  a  bridge,  of  the  height  and  width  and  with  the 
ascent  or  descent  by  this  or  the  special  Act  in  that  behalf  provided.*' 
The  Company,  therefore,  have  the  option  of  two  methods  of  carrying 
the  road  from  one  side  of  the  railway  to  the  other ;  whereas  the  pre- 
cept of  the  writ  does  not  leave  them  that  option,  but  commands  them 
to  adopt  one  particular  method  of  the  two.  [Parks,  B. — Does  the 
writ  prescribe  any  limit  as  to  the  slope?]  It  prescribes  the  limit 
enacted  by  section  50  of  the  Railways  Clauses  Consolidation  Act,  1845, 
wh^re  the  road  is  a  public  carriage  road ;  that  is,  that  the  slope  shall 
not  be  greater  than  one  foot  in  the  limit  prescribed  by  section  50; 
which  limit  varies  according  as  the  road  is  «a  turnpike  road,"  «a  pab- 
lie  carriage  road,"  or  "a  private  carriage  road."  Here,  again,  the 
writ  is  bad ;  for  it  does  not  state  under  which  of  those  descriptions  the 
road  in  question  falls.  It  states  only  that  the  road  is  a  public  highway. 
[Maule,  J. — In  prescribing  the  amount  of  slope,  the  writ  assumes  that 
*4881  ^^  ^^  possible  to  adopt  the  ^particular  mode  of  construction,  that 
-*  is,  over  the  railroad.]  The  mandamus  ought  to  show  that  the 
alternative,  of  carrying  the  railway  over  the  road,  could  not  be  adopted. 
There  is  no  reason,  in  the  present  instance,  why  the  road  could  not  be 

(a)  Hay  14,  1861. 


17  ADOLPHUS  &  ELLIS.    N.  S.  488 

*- — ■ ■ — ^ V ■ 

carried  under  the  catting  by  a  tunnel,  any  more  than  it  would  be 
impossible  to  carry  it  over  an  embankment  by  a  bridge.     But  the 
impossibility,  in  fact,  of  choice  between  the  two  alternatives  would  be 
no  answer ;  the  writ  can  only  command  the  Company  to  do  that  which 
the  law  lays  down  as  their  duty,  impossible  or  not.    [Maulb,  J. — May 
not  the  &ct  stated  in  the  writ,  that  a  reasonable  time  for  making  th^ 
bridge  has  elapsed,  be  supposed  to  fix  the  particular  alternative?] 
There  is  no  allegation,  nor  anything  to  show,  that  the  lapse  of  reason- 
able time  would  make  the  particular  alternative  reasonable.     The  Com- 
pany have  not  yet  made  their  election,  as  they  have  a  right  ,to  do ;  and 
the  writ  is  bad  for  commanding  them  to  do  more  than  that;  York  and 
North  Midland  Railway  Company  v.  The  Queen,  14  Q.  B.  note  (c)  to 
p.  472  (E.  C.  L.  R.  vol.  68),  Rex  v.  The  Church  Trustees  of  St.  Pan- 
eras,  3  A.  &  E.  535  (E.  C.  L.  R.  vol.  80),  Regina  v.  Caledonian  Railway 
Company,  16  Q.  B.  19  (E.  C.  L.  R.  vol.  71),  Regina  t;.  Tithe  Commis- 
sioners, 14  Q.  B.  459  (E.  C.  L.  R.  vol.  68).(a)    [Maulb,  J.— It  is  quite 
consistent  with  this  writ  that  the  Company  have  actually  carried  the 
I  road  under  the  railway.]     At*  all  events,  there  is  no  allegation  that 
that  has  not  been  done.     The  writ  is  also  bad  for  not  stating  that  the 
road  did  not  come  within  the  proviso  of  section  52  of  The  Railways 
Clauses  Consolidation  Act,  184o,  by  having  a  mesne  inclination  greater 
than  that  required  by  section  50.     *The  authorities  show  that  r^j^oq 
the  writ,  if  bad  in  part,  is  bad  altogether.  ^ 

Needham^  contri. — The  Company  have  not  the  option  of  carrying 
the  road  either  over  or  under  the  railway.    Section  46  of  The  Railways 
Glauses  Consolidation  Act,  1845,  provides  for  cases  where  a  railway 
crosses  a  road  not  on  a  level  with  it ;  it  enacts  that  there  «  either  such 
road  shall  be  carried  over  the  railway,  or  the  railway  shall  be  carried 
over  such  road,  by  means  of  a  bridge."    That  is  to  be  understood  as 
meaning  that  the  first  method  is  to  be  adopted  where  the  road  is  above 
the  level  of  the  railway,  and  the  second  when  the  road  is  below  the  level 
of  the  railway.     The  Company,  therefore,  in  the  present  instance,  are 
bound  to  adopt  the  first.     If  it  had  been  intended  to  give  railway  com- 
panies an  option  under  the  Act,  this  would  have  been  given  in  exfMress 
terms.    [Maulb,  J. — Suppose  the  road  were  only  a  foot  above  the  level 
of  the  railway,  would  not  the  Company  have  the  option  of  carrying  the 
railway  over  the  road,  instead  of  the  road  over  the  railway  ?]     It  is 
doubtful  whether  they  have  any  option ;  and,  if  they  have,  they  have 
in  .the  present  instance  determined  it,  by  cutting  through  the  road,  and 
laying  down  this  permanent  way  below  the  level.    They  cannot  now 
contend  that  an  option  still  remains  to  them ;  it  is  inapossible  for  them 
now  to  carry  the  railway  over  the  road.   [Parke,  B. — They  might  carry 
the  road  under  the  railway,  which  would  amount  to  the  same  thing.] 

(a)  And  tee  Regin*  «.  Th«  Kidwelly  A  LlaneUy  Oftnal  A  Tramroad  Gompany,  14  Q.  B.  481, 
Bote  (a). 
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Tbey  have  no  power  to  do  so ;  they  cannot  make  a  tunnel ;  section  46 
expressly  states  that  a  bridge  is  to  be  made  in  either  case.  As  to  the 
*4.Q01  ^^f,^^^^^  ^^^^  ^^^  mandamus  must  command  the  ^performance 

^  of  that  which  the  Act  lays  down  as  to  be  done,  whether  impos- 
sible or  not,  Regina  v.  Caledonian  Railway  Company  and  Regina  v. 
London  and  North  Western  Railway  Company,  16  Q.  B.  864  (E.  C.  L 
R.  vol.  71),  decide  the  contrary.  [Maulb,  J. — Section  46,  if  it  gives 
an  option,  of  course  gives  it  only  where  such  option  is  possible.]  And, 
in  the  present  case,  the  Company  have  themselves  destroyed  their 
option ;  there  is  now  no  road  over  which  the  railway  can  be  carried.  It 
is  contended  that  the  writ  is  bad  for  prescribing  the  conditions  laid  down 
in  section  50,  without  showing,  on  the  face  of  it,  enough  to  bring  the 
case  within  these  conditions,  that  is,  that  the  road  is  either  a  turnpike 
Yoad  or  a  public  carriage  road.  But  that  descriptive  part  of  the  writ 
is  not  material ;  the  only  material  part  is  that  which  commands  the 
building  of  a  bridge.  Besides,  a  turnpike  road  is,  primft  facie,  a  public 
carriage  road :  and  moreover  the  writ  states  that  the  road  has  been 
rendered  impassable  for  passengers  and  carriages. 

Peacock^  in  reply. — It  is  not  impossible  to  adbpt  the  alternative  of 
carrying  the  railway  over  the  road;  the  Company  can  alter  the  railway 
for  that  purpose,  if  they  choose.  [Parks,  B. — If  they  have  made  a 
mistake  by  laying  down  the  permanent  way  as  it  is  at  present,  owing 
to  their  ignorance  of  the  road  being  a  public  highway,  the  proper  return 
would  be  a  statement  of  the  mistake  and  its  cause.]  The  Company 
have  not  yet  exercised  their  right  of  option.  [Maulb,  J. — If  a  man  is 
to  do  something  on  Monday  or  Tuesday,  and  does  not  do  it  on  Mon- 
day, he  must  do  it  on  Tuesday.  The  Company  are  in  that  position; 
*J.Q11  ^^^7  *have  themselves  made  it  impossible  to  carry  the  railway 

^  over  the  road ;  and  they  have  no  power  to  carry  it  under ;  tbej 
are  bound,  therefore,  to  carry  the  road  over  the  railway.]  Sect.  16 
of  The  Railway  Clauses  Consolidation  Act,  1845,  gives  them  the  power 
to  alter  any  of  their  works.  [Maule,  J. — Perhaps,  under  that  section, 
they  could  make  a  tunnel  under  the  railway ;  but  I  doubt  whether  that 
would  amount  to  carrying  the  railroad  over  the  road  by  a  bridge.] 
Sect.  46  gives  two  alternatives  when  a  railway  crosses  a  road  not  on 
a  level.  The  Company,  therefore,  must  carry  the  railway  across  the 
road  before  their  right  of  option  accrues ;  and  they  are  then,  as  in  the 
present  case,  though  not  before,  competent  to  adopt  which  of  tho  two 
methods  they  may  prefer.  It  cannot,  therefore,  be  said  that  the  act 
of  carrying  the  railway  across  the  road  by  a  cutting  determines  their 
option.  [Martin,  B. — I  think  they  are  bound,  by  sect.  46,  to  make 
the  bridge  when  they  cross  the  road.  Maulb,  J. — At  all  events  they 
are  bound,  by  sect.  53,  to  make  a  new  temporary  road.]  Not  having 
done  so,  they  are  perhaps  indictable  for  a  nuisance,  until  a  bridge  is 
built,  according  to  Regina  v.  Scott,  3  Q.  B.  543  (E.  C.  L.  R.  vol.  43); 
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bat  they  may  still  build  the  bridge  in  whicheyer  of  the  two  methods 
they  choose ;  aad  may,  under  sect.  16,  alter  any  of  their  works  for  that 
purpose.  ,  Car.  adv.  vult. 

Parks,  B.,  now  delivered  the  judgment  of  the  Court. 
After  stating  the  material  parts  of  the  record,  the  learned  Judge 
proceeded  as  follows. 

On  the  part  of  the  plaintiffs  in  error  it  was  argued  *that  the  r^^qo 
mandamus  was  bad,  because  by  the  Railways  Clauses  Consolida-  ^ 
tion  Act,  1845  (stat.  8  &  9  Vict.  c.  20),  s.  46,  the  railway  companies 
had,  in  every  case  where  the  line  of  railway  crosses  a  public  highway 
not  on  a  level  (where  no  other  provision  was  made  by  the  special  Act ; 
and  there  was  none  in  this  case),  an  option  to  carry  the  highway  over 
the  railway,  or  the  railway  over  the  highway,  by  a  bridge ;  and  this 
mandamus,  by  ordering  the  company  to  cause  the  public  highway  to  be 
carried  over  the  railway,  deprived  the  company  of  the  option  which  the 
Act  of  Parliament  gave  them. 

Two  answers  were  offered  by  the  learned  counsel  for  the  defendant  in 
error. 

First :  that  by  stat.  8  &  9  Vict.  c.  20,  s.  46,  no  such  option  was 
given.  ^  Secondly  :  if  it  was,  that  from  the  facts  stated  on  the  face  of 
the  mandamus  it  was  to  be  collected  that  it  had  been  already  exercised, 
and  that  no  other  alternative  now  existed  but  the  construction  of  a 
bridge  to  carry  the  highway  over  the  railway. 

As  to  the  first  answer,  we  have  no  diflSculty  in  saying  that  the  Act 
of  parliam.ent  gave  an  option  to  the  company.  Mr.  Needham  con- 
tended that  the  proper  construction  of  the  46th  section  was,  that,  if 
the  highway  was  above  the  level  of  the  line  of  railway,  a  bridge  waa 
to  be  made  for  it  over  the  railway  ;  if  below,  for  the  railway  over 
it.  But  this  is  not  the  ordinary  meaning  of  the  language  contained  in 
the  clause,  which,  according  to  the  usual  rule  of  construction,  directs 
either  one  thing  or  the  other  to  be  done,  which  is  a  casd  of  election, 
when,  according  to  the  rule  of  law,  the  panty  to  do  the  act  is  to  have 
the  choice  which  act  he  will  do.  *And  there  is  very  good  reason 
for  that  construction ;  for  it  would  be  hard,  .if  the  way  was  only 
a  few  inches  below  the  line,  to  force  in  all  cases  the  company  to  make 
a  bridge  for  the  railway  over  it,  or  vice  versft :  and  how  would  it  be  if 
the  highway  was  on  a  declivity,  and  above  on  one  side,  and  below  on 
the  other,  the  line  of  the  railway  7  We  have  no  doubt  that  the  Legis- 
lature meant  what  they  have  said,  that  in  such  a  case  the  company 
were  to  judge  for  themselves;  thinking  that  they  would  determine  what 
was  best  according  to  the  varying  circumstances  in  which  the  choice 
would  have  to  be  made. 

The  next  answer  was,  that,  allowing  the  option  to  have  been  given  by 
the  statute,  it  had  been  exercised,  and  no  other  course  was  now  open 
to  the  company  than  to  make  the  bridge  for  the  highway  over  the  rail- 
VOL.  xvii.— 10  2  D 
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way.  It  was  said  that  the  company  had  cut  through  the  way  by  a 
deep  trench ;  and,  though  the  allegation  that  it  was  twenty  feet  deep 
might  not  bind  the  company,  and  therefore  was  not  to  be  assumed  as 
an  admitted  fact,  yet  that  it  was  admitted  that  the  line  of  railway  was 
carried  through  that  trench,  and  the  permanent  way  thereof  laid  down 
therein,  and  the  public  highway  deitroyed  ;  and  that,  when  the  highway 
is  destroyed  and  no  longer  exists,  and  the  permanent  way  is  laid  down, 
the  option  is  at  an  end. 

It  is  on  this  part  of  the  case  that  we  have  entertained  some  doubt : 
but  our  opinion  is,  that  enough  does  not  appear  to  determine  the  option 
clearly  given  to  the  company  in  the  first  instance. 

Whether  the  cutting  the  road  was  an  indictable  misdemeanour  or 
*AQil  ^^^^  mrrAi  depend  upon  a  fact  of  which  *we  can  take  no  notice, 
^  -■  namely,  whether  a  new  temporary  road  was  made,  before  the 
trench  was  dug,  as  it  certainly  ought  to  have  been  by  sect.  53.  One 
may  conjecture  that  it  was  not,  because  the  company  appear  to  have  acted 
as  if  the  road  intersected  was  'not  a  highway,  and  therefore  probably 
did  not  make  the  new  road  required  by  the  Act  in  such  a  case :  bat, 
judging  from  the  record,  it  is  only  a  conjecture ;  and  the  fact  does  not 
appear  one  way  or  the  other. 

But,  even  if  the  deep  cut  were  a  public  nuisance  and  indictable,  it 
does  not  follow  that  the  option  was  determined.  It  would  be  competent, 
for  anything  that  appears  to  the  contrary,  so  far  as  relates  to  the  injury 
to  the  road  by  interrupting  it  by  means  of  a  trench,  to  restore  the  com- 
munication by  a  bridge  over  the  highway  or  over  the  railroad.    ' 

It  is  then  said  that  the  option  is  determined  by  laying  down  the  per- 
manent rail  in  the  trench.  But  we  think  that,  though  the  rail  may  be 
intended,  when  laid  down,  to  be  permanent,  it  would  be  permitted  to 
the  company  to  take  it  up  afterwards  and  carry  the  railroad  over  the 
highway,  if  they  found  it  more  convenient.  Under  the  16th  section 
they  have  the  power  from  time  to  time  to  alter  their  works  or  any  of 
them,  and  substitute  others  in  their  stead,  and  do  all  other  acts  neces- 
sary for  altering  the  railway. 

But  it  is  said  that,  under  sect.  46,  they  are  precluded  from  carrying 
their  railway  over  a  road  except  by  a  bridge  constructed  whilst  the  road 
exiete  as  euch  ;  and,  if  they^first  destroy  the  road,  they  put  an  end  to 
the  power  of  so  doing.  We  do  not  think  that  they  are  precluded  from 
carrying  their  railway  over  the  road  by  a  bridge  except  whilst  it  exists 
♦49^1  as  a  road,  any  more  than  *they  are  precluded  from  carrying  the 
J  road  over  a  railway  except  when  the  railway  exists  as  such.  The 
section  does  not,  we  think,  mean  that  the  railway  shall  be  carried  over 
when  first  mads^  but  merely  that  it  shall  be  constructed  so  as  to  pass 
or  be  over  it. 

We  are  of  opinion,  therefore,  that  there  is  nothing  stated  on  this 
record  which  shows  that  the  Company's  option  is  at  an  end :  and,  as 
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the  option  olearlj  did  exbt  at  one  time,  we  think  the  mandamus  is  bad ; 
and  that  the  judgment  ought  to  be  reyersed,  and  judgment  given  to 
quash  the  mandamus.  Judgment  reversed. 

Mandamus  to  be  quashed. 


IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 

KINO  and  Another  v.  The  ROCHDALE  Canal  Company.    June  18. 
Reported,  14  Q.  B.  186  (E.  C.  L.  R.  vol.  68). 


*IN  THE  EXCHEQUER  CHAMBER.      [*496 

(Error  from  the  Queen's  Bench.) 
LAVEY  V.  The  QUEEN.    June  20. 

An  mdiotment  for  peijnry  averred  that  in  the  W.  wtantf  oonrt,  before  J.  M.,  Jadge  of  the  laid 
eonrtf  an  action^  then  pending  in  the  said  oonrt,  eame  on  to  be  tried ;  that  defendant  was 
sworn  as  a  witness  ''before  the  said  J.  M./'  **  being  jndge  of  the  said  county  court/'  and 
"  baring  safficient  and  oompetent  aathority  to  administer  the  said  oath ;"  and  then  peijury 
wu  assigned.    On  writ  of  eiror, 

Held,  to  be  suffieiently  shown  on  the  face  of  the  indictment,  that  the  Court  was  properly  con- 
stitnted  under  stat  9  A  10  Vict.  o.  95,  and  that  the  Jndge  had  jurisdiction  over  the  canse 
in  which  the  peijniy  was  alleged  to  hare  been  eommitted. 

Indictmskt,  which  was  preferred  at  the  Central  Criminal  Court,  and 
removed  into  the  Court  of  Queen's  Bench,  stated  "that,  on,*'  &c.,  "in 
the  Whitechapel  County  Court  of  MiddlesesT,  holden  at  the  Court-house 
in  Osborne  Street,  Whitechapel,  in  the  parish  of  St.  Mary,  Whitechapel, 
in  the  County  of  Middlesex,  and  within  the  jurisdiction  of  the  said 
Central  CriminiJ  Court,  before  James  Manning,  serjeant  at  law,  then 
and  there  being  the  Judge  of  the  said  court,  a  certain  action  on  con- 
tract then  pending  in  the  said  county  court,  between  Ann  Lavey,  suing 
as  widow  and  executrix  of  the  last  will  and  testament  of  Hyam  Lavey 
deceased,  plaintiff,  and  Robert  Hannah,  defendaiit,  came  on  to  be  tried, 
and  was,  then  and  there,  in  due  form  of  law  heard  and  tried  by  and 
before  the  said  James  Manning,  then  and  there  being  Judge  of  the  said 
county  court  as  aforesaid :  IJpon^which  said  hearing  and  trial,  the  said 
Ann  Lavey,  of,"  &c.,  "  tendered  herself  as  a  witness  on  her  own  behalf, 
and  was,  then  and  there,  duly  sworn,  and  took  her  corporal  oath  before 
the  said  James  Manning,  then  and  there  being  Judge  of  th^said  court 
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*J.Q71  ^  aforesaid,  and  then  and  there  having  *6uflicient  and  competent 
^  authority  to  administer  the  said  oath  to  her,  the  said  Ann  Layej, 
in  that  behalf,  that  the  evidence  which  the  said  Ann  Lavey  should  give 
to  the  court  then  and  there,  tt)uching  the  matter  then  and  there  in 
question  between  her  the  said  Ann  Lavey  and  the  said  Robert  Hannab, 
should  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth."  Pre- 
sentments :  that  it  became  a  material  question  in  the  said  action  whether 
she,  the  said  Ann  Lavey,  had. ever  been  tried  at  the  said  Central  Cri- 
minal Court  and  had  ever  been  in  custody  at  the  Thames  Police  station; 
that  Ann  ivey,  falsely,  &c.,  swore  that  she  had  never  been  tried  at 
the  said'  Central  Criminal  Court  for  any  offence  whatever,  or  been  in 
custody  at  the  Thames  Police  station :  And  that  the  said  deposition  was 
false,  to  her  knowledge.     Plea :  Not  guilty. 

On  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  sittings  in  Middlesex 
after  Hilary  Term,  the  defendant  was  found  Guilty.  Judgment  being 
given  thereupon  in  the  Queen's  Bench,  error  was  brought  in  the  Ex- 
chequer Chamber.     The  case  was  argued  in  this  vacation.(a) 

WilleBy  for  the  plaintiff  in  error  (defendant  below). — The  indictment 
does  not  show  that  the  Whitechapel  County  Court  was  duly  constituted. 
Stat.  9  &  10  Vict.  c.  95,  does  not  create  the  county  courts;  and  judicial 
notice  cannot  be  taken  of  the  order  in  council.  [Parke,  B. — If  neces- 
sary, «  Whitechapel"  might  be  rejected  as  surplusage.  Martin,  B.— 
That  would  make  it  the  old  county  court ;  but  this  must  be  a  court 
*^Qftl  ^®'^  *under  stat.  9  i  10  Vict.  c.  95;  for  it  is  held  before 
-'  the  judge,  not  the  suitors.]  Then,  it  is  not  shown  on  the  face 
of  the  indictment  that  the  county  court  had  jurisdiction  over  the  cause 
in  which  the  perjury  is  said  to  be  committed.  The  suit  is  only  described 
as  one  brought  by  the  defendant  <<  as  widow  and  executrix."  Whaterer 
might  be  the  nature  of  the  suit  which  was  so  brought,  it  is  at  all  events 
not  shown  that  the  county  court  had  jurisdiction  over  the  cause ;  and, 
if  the  Court  had  no  jurisdiction,  perjury  cannot  be  assigned.  [Crsss- 
WBLL,  J. — Supposing  the'suit  to  be  for  a  matter  over  which  the  Court 
has  no  jurisdiction,  if  a  witness  were  to  swear  falsely  in  attempting  to 
prove  that  the  Court  had  jurisdiction,  it  would  be  perjury.]  That  mtj 
be  so  where  the  want  of  jurisdiction  is  not  apparent  on  the  face  of  the 
proceedings.  But  there  may  be  cases  in  which  it  is  apparent  on  tbe 
face  of  the  proceedings  that  the  Court  had  no  jurisdiction :  in  such  a 
case  no  perjury  could  be  assigned.  The  present  indictment  does  not 
sufficiently  aver  that  there  was  jurisdiction ;  Regina  v.  Overton,  4  Q. 
B.  83  (E.  C.  L.  R.  vol.  45).  [Parkb,  B.— It  is  not  sufficient  to  aver 
that  the  tribunal  had  authority  to  administer  «an"  oath;  but  is  there 
any  other  authority  than  Regina  v.  Overton  for  saying  that  the  aver- 
ment that  the  tribunal  had  jurisdiction  to  administer  <<  the  said  oath"  is 
insufficient  ?]     No  other  has  been  found. 

(a)  WedipBday,  Jnne  18th.    Before  Haale  and  CressweU,  Ji.,  and  Parke  and  Martin,  Bn 
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Prendergaitj  contrd.. — The  first  objection,  that  the  ooDstitution  of  the 
county  court  .is  not  shown,  is  answered  by  the  express  enactment  in 
Btat.  23  G-  2,  c.  11,  s.  1 ;  Rex  v.  Dowl[n,  5  T.  R.  811.  In  Regina  v. 
Overton  the  perjury  was  not  committed  in  a  judicial  proceeding  at  all : 
it  was  before  the  Commissioners  for  assessed  taxes. 
*  WiUes  was  heard  in  reply.  Cfur.  adv.  vult.      r^^qn 

Parks,  B.,  on  a  subsequent  day  in  this  vacation  (June  20th),  ■- 
deliYered  judgment.     After  stating  the  substance  of  the  record,  as 
above,  he  proceeded  as  follows. 
Two  principal  objections  were  taken. 

The  first  was,  that  the  Court  in  which  the  proceedings  took  place,  in 
the  course  of  which  the  perjury  was  committed,  was  not  alleged  to  be 
properly  constituted.  We  intimated  our  opinion  in  the  course  of  the 
argument  that  that  objection  ought  not  to  prevail.  We  think  it  does 
Bufficiently  appear  that  the  Court  was  held  in  pursuance  of  stat.  9  &;  10 
Vict.  c.  95,  as  it  is  alleged  to  have  been  a  county  court  and  held  before 
a  single  judge. 

The  second  objection  was,  that  there  was  no  averment  that  the  action 
on  contract,  mentioned  in  the  indictment,  was  one  over  which  the  county 
court  had  jurisdiction ;  and,  further,  that  no  intendment  can  be  made  in 
favour  of  -an  inferior  court  that  the  action  pending  in  it  was  one  over 
*  which  the  Court  had  jurisdiction ;  and  that,  if  it  had  not,  perjury  could 
not  have  been  committed  in  giving  evidence  in  that  cause.  It  was  an- 
swered, that  the  Court  might  have  authority  to  put  the  question  and 
have  it  answered,  although  it  had  no  jurisdiction  over  the  case :  but, 
even  assuming  that,  to  render  the  witness  liable  to  an  indictment  for 
perjury,  the  suit  must  be  for  a  cause  of  action  cognisable  in  a  county 
court,  it  was  said  that  there  was  enough  here  to  raise  the  implication 
that  it  was  such  a  suit,  in  the  averment  that  the  Judge  had  <<  sufficient 
and  competent  authority  to  administer  the  said  oath  ;*'  for  that  r^ccAA 
he  *would  have  no  such  authority  except  on  the  supposition  that  ^ 
the  court  had  jurisdiction  over  the  suit ;  that  it  was  necessary  he  should 
have  such  jurisdiction  in  order  to  make  the  oath  binding ;  that  it  would 
not  be  binding  unless  that  very  oath  was  administered,  in  the  course  of 
such  a  suit ;  and  that  the  meaning  of  the  averment  of  authority  to  ad- 
minister the  oath  was,  that  it  was  administered  by  a  person  in  such  a 
proceeding  as  would  make  that  oath  valid  and  binding. 

For  the  plaintiff  in  error  it  was  argued  that  it  was  not  enough  to  make 
that  averment,  but  that  stat.  23  6.  2,  c.  11,  s.  1,  required  something  more ; 
that,  in  setting  forth  the  substance  of  the  offence,  it  was  not  sufficient  to 
ptate  the  substance  of  the  matter  sworn  to,  and  aver  that  it  was  false,  and 
to  allege  the  authority  of  the  Judge  to  administer  the  oath,  and  to  show, 
expressly  or  by  implication,  that  the  matter  deposed  to  was  material, 
but  that  it  must  also  be  shown  by  an  independent  averment  that  the 
oath  was  administered  in  a  judicial  proceeding  of  which  the  OBurt  had 
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cognisance ;  and,  for  that,  the  judgment  of  the  Court  of  Queen's  Bench, 
delivered  by  Lord  Denman  in  Regina  v.  Overton,  was  cited. 

If  it  were  necessary  for  us  to  say  how  we  should  decide  the  present 
case  if  it  were  not  distinguishable  from  Regina  v.  Overton,  we  should 
require  further  time  for  consideration.  But  in  this  case  it  is  expressly 
averred  that  an  action  was  pending  in  the  County  Court,  presided  over 
by  the  Judge  who  administered  the  oath,  and  that  such  action  was  one 
of  contract,  a  species  of  action  of  which  that  court  may  have  cognis- 
ance ;  that  the  cause  came  on  to  be  tried  before  him ;  that  the  plaintiff 
^.^_  in  error  was  examined  as  a  witness  before  *him  upon  the  hearing, 
^  and  sworn  by  the  Judge :  and  then  follows  the  averment  of  a 
competent  authority  in  that  Judge  to  administer  the  oath.  It  appears, 
therefore,  on  the  present  record,  that  the  oath  was  administered  in  the 
course  of  a  judicial  proceeding :  whereas  in  the  case  of  Regina  v.  Over- 
ton the  Court  considered  that  there  was  no  averment  that  the  oath  was 
administered  in  the  course  of  any*  judicial  proceeding.  Here  the  alleged 
defect  is,  that,  although  it  was  administered  in  a  judicial  proceeding)  it 
does  not  appear  expressly  that  it  was  one  over  which  the  Judge  who 
administered  it  had  cognisance.  We  think  it  does  so  appear  by  neces- 
sary implication ;  for  unless  he  had  cognisance  he  could  not  have  bad 
power  to  administer  the  oath  so  as  to  be  valid  and  binding,  which  is  the 
true  meaning  of  the  phrase.  We,  therefore,  think  that  in  this  case  the 
alleged  defect  in  the  averment  of  the  substance  of  the  charge  is  sup- 
plied by  necessary  implication  from  the  averment  of  a  competency  of 
authority  in  the  Judge  to  administer  the  oath ;  and  we  must  infer  that 
it  was  proved  at  the  trial  that  he  had  lawful  jurisdiction  over  the  pro- 
ceedings. It  appeared  sufficiently  upon  the  averments  in  the  indict- 
ment that  the  matter  deposed  to  was  material.  Therefore  the  judg- 
ment must  be  affirmed.  Judgment  affirmed.(a] 

(a)  Reported  hj  C.  Blaokbarn,  Esq. 


3ND  OF  TRINITY  VACATION. 


tv 


CASES 

ARGUED  AND  DETERMINED 

Dl 

THE    QUEEN'S    BENCH 

3fiii:[iadraaB  Ctrm  mh  ^maWm, 

XV.  TICTORIA.    1861. 


The  Judges  who  most  usually  sat  in  Banc  in  the  Queen's  Bench  dur- 
ing this  Term  were : 

Lord  Campbell,  C.  J.  Golbridge,  J. 

PaTTBSON,  J.  WiGHTMAN,  J. 


In  last  Trinity  vacation, 

Robert  Inghamj  of  the  Inner  Temple,  Esq.,  Jame9  Campbell^  of 
Lincoln's  Inn,  Esq.,  Thomas  Chandless,  of  Gray's  Inn,  Esq.,  WiUiam 
JSlmsle^j  of  the  Middle  Temple,  Esq.,  John  WiUiam  WiUcockj  of  the 
Inner  Temple,  Esq.,  Walter  CouUon^  of  Gray's  Inn,  Esq.,  Graham 
Willmore^  of  the  Middle  Temple,  Esq.,  William  Thomae  Shaw  Daniel^ 
of  Lincoln's  Inn,  Esq.,  Frederick  William  Slade^  of  the  Middle  Temple, 
Esq.,  John  Bailey^  of  Lincoln's  Inn,  Esq.,  John  George  Phillimore^  of 
Lincoln's  Inn,  Esq.,  *  Brent  Spencer  Folletty  of  Lincoln's  Inn,  Esq.,  r^f-r.Q 
John  Mellorj  of  the  Inner  Temple,  Esq.,  William  Bulkeley  Glaese^  ^ 
of  Lincoln's  Inn,  Esq.,  Richard  Davie  Craig^  of  Lincoln's  Inn,  Esq.,  Sa^ 
muel  Warren^  of  the  Inner  Temple,  Esq.,  Robert  Paehley^  of  the  Inner 
Temple,  Esq.,  George  William  Wilshere  Bramwelly  of  the  Inner  Temple, 
Esq.,  James  Anderson^  of  the  Middle  Temple,  Esq.,  Hiomas  Emerson 
Beadlam^  of  the  Inner  Temple,  Esq.,  William  Atherton,  of  the  Inner 
Temple,  Esq.,  Hugh  HilU  of  the  Middle  Temple,  Esq.,  and  Charles 
James  Hargreave^  of  the  Inner  Temple,  Esq.,  were  appointed  her  Ma- 
jesty's Counsel  learned  in  the  law. 
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The  QUEEN  v.  CAUDWELL.    Nov.  6. 

A  defendant  sentenced  to  transportation  cannot  more  for  a  new  trial  without  appearing  in  Conit, 
though  the  sentence  has  heen  passed  at  the  assises  under  stat  11  Q.  4  Al  W.  4,  o.  70,  s.  9. 

At  the  last  Berkshire  Assizes,  before  Erie,  J.,  the  defendant  was  con* 
ricted  of  perjury  (on  an  indictment  removed  by  certiorari),  and  was 
sentenced  to  seven  years'  transportation. 

Pigott  was  about  to  move  for  a  new  trial :  but  it  appeared  that  the 
defendant  was  absent.  [Lord  Campbell,  G.  J. — The  defendant  must 
be  in  Court.]  Where  he  has  been  already  sentenced,  under  stat.  11  0. 
4  &  1  W.  4,  c.  70,  s.  9,  the  reason  for  that  rule  ceases.  [Lord  CAM^ 
BELL,  C.  J. — He  has  not  undergone  the  sentence.  Erle,  J.— I 
remember  a  case  like  this  where  a  person  had  been  sentenced  to  seven 
years'  transportation  by  Lord  Denman,  and  I  was  told  that  before  I 
could  move  the  defendant  must  be  in  Court.  Lord  Campbell,  C.  J.— 
It  is  quite  clear  that  he  must  b^  in  Court.  This  is  peculiarly  a  esse 
♦'iOil  ^^®^®  ^^®  ^**'®  *ought  to  be  enforced,  because  the  sentence  hii 
^  been  passed  on  him  and  is  evaded  by  his  absence.  When  be 
appears,  you  may  renew  your  motion.]  In  Rex  v,  De  Berenger,  3  M. 
&  S.  67  (E.  C.  L.  R.  vol.  30),  a  motion  in  arrest  of  judgment  was  made, 
two  out  of  several  defendants  being  absent. 

Lord  Campbell,  C.  J. — I  have  thought  it  a  hardship  that  one  of 
several  defendants  could  not  move  unless  all  were  before  the  Coort; 
but  here  there  is  only  ohe  defendant ;  and  it  is  peculiarly  necessary  that 
he  should  be  here,  in  order  that  he  may  be  forthcoming  to  meet  hifl 
sentence. 

Patteson  and  Erle,  Js.,  concurred.(a)  Motion  not  heard.(i) 

(a)  No  fourth  Judge  was  present. 

{h)  In  the  ensuing  Easter  temip  April  16th,  a  motion  was  made  (bj  J,  W,  BuddU»lM)t» 
discharge  a  rule  which  had  been  obtained  for  estreating  the  defendant's  recognisanceSf  sad  ts 
discbarge  the  recognisances  themselves,  J.  Gray  on  behalf  of  the  prosecution  consenting.  I«rd 
Campbell,  C.  J.,  asked  if  the  defendant  had  appeared;  and,  being  told  that  be  had  not, said: 
There  is  something  suspicious  in  the  case,  which  ought  to  be  inquired  into.  We  are  of  opisioa 
that,  under  the  circumstances,  jou  should  take  nothing  bj  your  motion.  Per  Cwiam  (Lord 
Oampbell,  C.  J.,  Wightman,  Erie,  and  Crompton,  Js.).— Rule  refused. 

The  following  case  was  decided  in  the  present  Michaelmas  term. 
The  QUEEN  r.  CHICHESTER.    Nov.  24. 

The  Court  refused  to  pass  sentence  in  the  absence  of  a  defendant  who  had  safferel  jodgnant 
to  go  bj  default  on  an  indictment  for  nuisance,  and  (without  laches  of  the  prosecutors)  bad 
gone  out  of  reach  before  he  could  be  serred  with  notice  to  appear  for  judgments  Altfaoofk 
it  appeared  that  the  removal  of  the  nuisanoe  (to  a  public  navigation)  was  important  and 
that  the  judgment  of  the  Court  was  wanted,  to  authorise  the  abating  it. 

Crowdsr  moved  for  judgment  against  the  defendant,  who  had  .been  indicted,  od 
the  prosecution  of  the  admiralty,  for  a  nuisanoe  to  the  navigation  of  the  nm  To^ 
ridge,  and  had  suffered  judgment  by  default  The  defendant  was  absent;  mod  it 
appeared  on  affidavit  that  the  prosecutors  had  endeavoured  to  give  him  notice  to 
4(rAff-i  appear  and  receive  judgment,  but  *had  not  been  able  to  serve  him,  he  being 
-I  on  a  sea  voyage :  and  that  the  prosecutors  were  not  previously  awai^  that 
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he  would  not  appear.  (Jrowder  stated  that  it  was  important  the  noisance  should  be 
abated,  and  that  the  Admiralty  wanted  the  authority  of  a  judgment  against  the 
defendant  for  removing  it 

Lord  Campbell,  C.  J. — Can  thd  Court  pass  judgment  in  his  absence  7  Must  not 
there  be  a  capias  and  return  of  Non  est  inventus  ?  I  am  not  aware  of  any  remedy 
under  the  circumstances  but  by  process  of  outlawry. 

Per  Curiam  (Lord  Campbell,  C.  J.,  Pattbsok  and  Erlb,  Js.]. — Judgment  cannot 
be  passed  in  the  defendant's  absence.    You  can  take  out  process  for  outlawry. 

Application  refused. 


THOMAS  HYATT  v.  GRIFFITHS.    Nov.  6. 

A  tenant  holding  over  after  the  expiration  of  a  leage  for  jears  may  be  taken  to  hold  upon  any 
of  the  terms  of  such  former  lease  which  are  consistent  with  a  jearlj  tenancy.  Whether  he 
does  hold  on  any  of  such  terms  or  not  is  a  question  for  the  jury  on  the  facts  proved. 

A  eovenlnt  in  a  lease  for  years  ending  at  Michaelmas,  that  the  tenant  shall  and  may  retain 
and  sow  forty  acres  of  wheat  on  the  arable  land  demised  (consisting  of  213  acres)  at  the 
seed  time  next  after  the  end  of  the  term,  and  have  the  standing  thereof  till  the  harvest 
then  next  following,  rent  free,  with  the  use  of  premises  for  the  threshing,  Ao.,  till  a  day 
named,  is  a  term  which  may  be  made  incident  to  a  tenancy  from  year  to  year. 

Trespass.  1st  count  for  cutting  down,  reaping,  and  mowing  plain- 
tiiT's  growing  wheat :  2d  count  for  taking  and  carrying  away  the  goods 
and  chattels,  viz.,  1000  loads  of  unthreshed  wheat,  and  1000  loads  of 
straw,  of  the  plaintiff.  Pleas :  1.  Not  guilty.  2.  That  the  wheat  was 
not  the  wheat  of  plaintiff.  3.  That  the  goods  in  the  second  count  men- 
tioned were  not  the  goods  of  plaintiff.     Issues  thereon. 

On  the  trial,  before  Erie,  J.,  at  the  Gloucester  Summer  Assizes,  1851, 
it  appeared  that,  on  Slst  August,  1839,  Sir  Thomas  Phillipps,  under 
irhom  the  defendant  acted  in  the  alleged  trespasses,  demised  the  land 
on  which  the  wheat  in  question  grew  (containing  213  acres,  1  rood,  29 
perches)  to  the  plaintiff  and  his  son  William  Hyatt  for  the  term  of  four 
years  from  Michaelmas  then  next,  at  the  yearly  rent  of  JS305,  payable 
on  ^the  usual  quarter  days.  The  lease  contained  various  farming  p^c^/v/* 
and  other  covenants,  and  among  them  thS  following :  ^ 

«« And  the  said  Sir  T.  Phillipps  doth  hereby,  for  himself,  his  heirs, 
executors,  and  administrators,  covenant,  promise,  and  agree  to  and  with 
the  said  T.  Hyatt  and  W.  Hyatt,  their  executors  and  administrators,  in 
manner  following,  viz. :  That  they  the  said  T.  Hyatt  and  W.  Hyatt, 
their  executors  and  administrators,  shall  and  may  retain  and  sow  forty 
acres  of  wheat  on  the  arable  land  hereby  demised  at  the  seedness  next 
after  the  said  term  of  four  years,  and  to  have  the  standing  thereof  until 
the  harvest  theii  next  following,  without  paying  any  rent  or  making  any 
other  consideration  for  the  same,  and  shall  and  may  have  the  use  of  a 
convenient  part  in  the  said  messuage,  tenement,  or  farm-house  for  a 
servant  or  two  to  dwell  and  lodge  therein  for  the  purpose  of  attending 
to  the  threshing  out  and  spending  of  such  crop  of  wheat.   And  also  con* 
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yenient  room  in  th^  said  demised  barn,  stables,  and  yards  on  the  said 
premises  to  lay,  set,  and  thresh  the  said  wheat  crop,  and  for  consuming 
the  straw,  chaff,  and  colder  arising  therefrom,  until  the  2d  day  of 
February  next  after  the  end  of  sadh  harvest  as  aforesaid,  with  free 
liberty  for  them  and  their  servants  to  go  to  and  return  therefrom,  with 
horses,  carriages,  or  otherwise,  until  the  said  2d  day  of  Febraary." 
Plaintiff's  brother  had  previously  held  the  lands  as  tenant  to  a  Mr. 
Coventry,  from  whom  Sir  T.  Phillipps  purchased,  under  a  21  years' 
lease  containing  a  similar  covenant,  and  bad  made  over  his  interest  to 
the  plaintiff,  who  held  as  a  yearly  tenant  from  the  expiration  of  that 
lease,  in  1833,  till  the  granting  of  the  four  years'  lease  above  mentioned. 
The  holding  for  21  years  was  a  holding  from  Lady  day. 

*While  the  four  years'  lease  was  running,  William  Hyatt,  the 
son,  made  over  his  interest  to  the  plaintiff.  The  lease  expired 
at  Michaelmas,  1848 ;  but  the  plaintiff  continued  his  occupation  as 
tenant  from  year  to  year,  at  the  same  rent.  At  Lady  day,  l849,  he 
gave  notice  of  his  intention  to  quit  the  premises  (describing  the  land  as 
213  a.,  1  R.,  29  p.)  at  the  ensuing  Michaelmas ;  (a)  and  in  October, 
1849,  he  sowed  the  wheat  now  in  question  upon  forty  acres  of  the  land. 
The  residue  was  given  up  to  the  landlord,  (i)  At  the  ensuing  harvest ' 
the  wheat  was  claimed  on  the  part  of  Sir  T.  Phillipps ;  but  the  plaintiff 
alleged  that  the  right  to  it  was  in  him ;  for  that,  notwithstanding  the 
expiration  of  the  tenancy,  the  clause  as  to  sowing  and  reaping  in  the 
lease  of  1889  was  impliedly  kept  up  as  a  term  of  the  demise  from  year 
to  year.  The  defendant,  on  behalf  of  Sir  T.  Phillipps,  reaped  the 
com ;  which  was  the  trespass  complained  of. 

The  learned  Judge  stated  to  the  jury  that  a  tenant  who  holds  over 
after  the  expiration  of  a  lease  may  be  taken  to  hold  on  such  covenants 
*f{C^91  ^^  ^^^  expired  lease  *as  are  applicable  to  a  tenancy  from  year 
^  to  year :  that,  whether  he  does  so  or  not  in  a  particular  case  i£ 
a  question  of  fact :  that  his  Lordship  was  not  prepared  to  say  that  the 
covenant  in  question  was  not  applicable  to  a  yearly  tenancy  :  and  that 
the  question  he  should  leave  •to  them  was,  whether,  though  there  was 
no  express  evidence  of  any  terms  of  demise  from  year  to  year,  they 
concluded,  from  the  facts  proved,  that  Sir  T.  Phillipps  demist,  and 
the  plaintiff  accepted,  the  lands  on  the  terms  alleged  by  the  plaintiff 

(a)  The  notiee  ended:  «  AU  which  said  hereditameots,"  Ac  "are  sitaate,"  Ac,  "and  vere 
oomprUed  in  and  deaoribed  hj  a  certain  indentare  of  lease  dated  the  Slat  day  of  Aagnat,  1SS9. 
and  ezpreaaed  to  be  made  between  Sir  Thomae  Phillipps,  Baronet,  of  the  one  part,  and  Tboanf 
Hyatt  and  WUliam  Hyatt,  both  of  SnowahiU  aforeaaid,  farmera,  of  the  other  part,  and  which  t$iA 
hereditamenta  and  premiaea  I  now  hold  of  yon  aa  tenant  from  year  to  year.    Dated,**  4e. 

(b)  There  had  been  aome  tranaaetiona  npon  the  expiration  of  the  tenancy,  by  whieh,  aa  Sir  1 
Phillippa  at  that  time  contended,  the  plaintiff  again  became  tenant.  Tlie  plaintiff,  howerer, 
denied  thia,  alleging  that  he  retained  no  intereat  in  the  land  except  hia  right  to  the  wheat  crop 
on  forty  acrea ;  and  evidence  was  given  for  the  plaintiff  that  he  had  made  this  atotetnent  n  the 
preaence  of  Sir  T.  Phillipps,  when  the  partiea  were  before  magiatratea  npon  anmraona,  oa  i 
dispute  aa  to  the  liability  to  rate  for  landa  comprising  the  forty  acres;  and  that  Sir  T.  PhiOippf 
did  not  contradict  it 
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as  to  the  forty  acres.     His  Lordship  reserved  leave  to  move  to  enter  a 

Terdict  for  the  defendant  if  the  Court  should  think  that  there  was  no 
legal  evidence  from  which  a  demise  on  these  terms  could  be  inferred. 
Verdict  for  plaintiff. 

Keating  now  moved  that  a  verdict  might  be  entered  for  the  defendant, 
or  a  new  trial  had. — Effect  ought  not  to  have  been  given  to  the  covenant 
relied  upon  by  the  plaintiff  in  the  lease  of  1889.  Such  a  covenant  is  not 
incident  to  a  yearly  tenancy.  If  any  covenant  for  a  way-going  crop 
could  be  considered  so,  the  supposition  could  arise  only  in  the  case  of  a 
La^y-day  holding.  It  is  to  such  holdings  that  the  term  as  to  way-going 
crops  is  usually  annexed,  not  to  holdings  from  Michaelmas.  [Erle,  J. 
—The  present  covenant  was  expressly  made  in  the  demise  of  1889, 
though  the  holding  was  then  to  run  from*  Michaelmas  instead  of  Lady 
day.  Lord  Campbell,  C.  J. — Without  laying  down  a  general  rule,  we 
are  to  consider,  on  the  case  before  us,  what  was  the  contract  between 
the  parties  as  to  extending  the  incidents  of  the  prior  tenancy  for  four 
years  to  the  new  tenancy  from  year  to  year.  Erlb,  J. — I  thought  the 
point  was,  whether  the  term  in  question  could  be  one  ^incidental  r^tcno 
to  a  yearly  tenancy.  But  I  desired  the  jury  to  say  whetjier  in  ^ 
fact  it  had  been  made  so  in  this  instance ;  reserving  leave  to  move  to 
enter  a  verdict  for  the  defendant  if  there  was  no  evidence  on  which  the 
jury  could  find  that  it  had.] 

Lord  Campbell,  C.  J. — If  such  a  term  is  not  inconsistent  with  a 
tenancy  from  year  to  year,  it  may  be  shown  by  evidence  to  have  been 
annexed  to  such  a  tenancy.  It  appears  that  this  was :  and  I  think  the 
verdict  is  right. 

Pattbson,  J. — ^When  it  is  said  that  a  party  becoming  tenant  from 
year  to  year  may  be  deemed  to  hold  over  on  the  terms  of  a  prior  lease 
for  years,  that  cannot  be  confined  to  such  terms  as  are  necessarily  inci- 
dent to  a  yearly  tenancy :  the  rule  would  then  have  no  meaning.  It 
must  include  such  terms  as  may  be  incident. 

Eblb,  J.9(a)  concurred.  Rule  refused. 

(a)  No  foniih  Judge  wu  present 
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HOPE  V.  BEADON.    Nov.  7. 

Where  %  new  trial  if  graoted,  notices  to  produce,  giren  for  the  first  trial,  are  available  on  the 

second. 

This  cause  was  tried  at  the  Spribg  Assizes,  1850 :  but  the  verdict, 
then  obtained  for  the  plaintiff,  was  set  aside,  and  a  new  trial  ordered. 
On  the  new  trial,  before  Lord  Campbell,  C.  J.,'  at  the  last  Sammer 
Assizes  for  Bristol,,  the  plaintiff  called  for  the  prodaction  of  a  doco- 
^-^^^  ment,  and,  on  the  defendant  refusing  to  produce  *it,  offered 
^  secondary  evidence  of  its  contents.  The  defendant  objected,  on 
the  ground  that  no  notice  had  been  given  to  produce  the  document  at 
this  trial :  it  appeared  that,  in  fact,  a  notice  to  produce  had  been  given 
before  the  first  trial  in  1860,  and  never  renewed.  The  Lord  tJhief 
Justice  admitted  the  evidence ;  and  the  plaintiff  had  a  verdict. 

Kinglakej  Serjt.,  now  moved  for  a  new  trial,  on  the  ground  of  the 
improper  reception  of  this  evidence. — Elton  v.  Larkins,  5  Car.  k  P. 
S85  (E.G.  L.  R.  vol.  24),  S.  C.  1  M.  &  Rob.  196,  and  Doe  dem.  Weth- 
erell  v.  Bird^  7  Car.  &  P.  6  (E.  C.  L.  R.  vol.  32),  were  cited  on  the 
trial ;  but  these  are  decisions  as  to  admissions.  There  is  no  authoritj 
as  to  notices  to  produce ;  and  the  principle  is  not  the  same :  the  p^rty 
relies  on  an  admission  for  the  whole  cause :  but  notice  to  produce  is  for 
the  one  time  only.  The  practice  is  to  serve  fresh  notices  ;  and,  if  it 
were  not  so,  it  would  be  very  inconvenient,  as  the  other  side  would  be 
obliged  to  keep  the  documents  and  produce  them  at  the  second  trial 
though  perhaps  they  were  not  required.  [Erle,  J. — That  argument 
would  go  to  show  the  propriety  of  a  fresh  subpoen&  duces  tecum :  bnt 
a  notice  to  produce  does  not  compel  the  production ;  it  merely  lays  the 
ground  for  secondary  evidence.] 

Patteson,  J. — There  does  not  appear  to  be  any  express  authoritj 
on  the  subject ;  but  the  Master  tells  us  that  it  has  been  the  practice  to 
disallow  the  costs  of  fresh  notices  to  produce  at  second  trials,  on  tbe 
ground  that  they  were  unnecessary,  the  first  notices  being  available. 
i^f-i -1-1  And  we  think  this  the  more  convenient  rule.  Had  the  *form 
-*  of  a  notice  to  produce  not  been  in  general  terms,  to  produce  on 
the  trial,  but,  to  produce  on  the  trial  at  a  particular  assizes,  there 
would  be  more  ground  for  doubt,  though  even  then  I  think  the  objection 
would  not  prevail.  In  Elton  v.  Larkins,  5  Gar.  &  P.  886  (E.  G.  L.  B. 
vol.  24),  Tindal,  C.  J.,  says :  <<  the  former  trial  is  deemed  as  no  trial, 
and  the  new  trial,  being  of  the  same  cause,  is  therefore"  « subject  to 
the  same  admissions."  The  reason  is  as  applicable  to  a  notice  to  pro- 
duce as  to  an  admission.  It  is  possible  that  there  may  sometimes  be 
unnecessary  trouble  occasioned  to  the  party  who  brings  documents 
ready  to  be  produced,  when  they  are  not  wanted ;  but  that  incoDveni- 
6nce  is  less  important  than  the  expense  of  serving  fresh  notices.    * 
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Erlb,  J. — I  am  of  the  same  opinion.  It  would  be  an  aselcBS  expen- 
diture of  time  and  money  to  repeat  the  notices  ;  so  that  the  balance  of 
convenience  is  in  favour  of  considering  the  first  sufficient.  And  the 
practice  of  taxing  Masters,  we  find,  has  been  in  conformity  with  this 
view. 

Lord  Campbell,  C.  J. — I  also  think  that  the  notice  to  produce  on 
the  trial,  once  given,  stands  good  till  there  has  been  an  effectual  trial 
of  the  cause.  It  doetf  not  bind  the  other  party  to  keep  or  to  produce 
the  documents,  but  lays  the  ground  for  secondary  evidence.  I  can  see 
no  inconvenience  likely  to  result  from  this ;  and  I  see  in  the  other 
practice  a  considerable  expense,  which  would  generally  be  thrown  away, 
as  the  documents  wanted  for  the  second  trial  will  usually  be  the  same 
as  those  wanted  at  the  first. 

At  the  trial  I  decided  on  principle,  under  the  belief  *that  I  was  p^..  ^ 
acting  against  the  usual  practice,  which  I  had  supposed  was  to  ^ 
serve  fresh  notices :  but  I  am  happy  to  learn,  from  the  Masters,  that 
oar  decision  only  confirms  an  established  practice.     Rule  refused.(a) 

(a)  Reported  by  C.  BlMkbarn,  Esq. 


The  EAST  LONDON  Waterworks  Company,  Appellants,  and  the 
Trustees  for  Lighting  the  Hamlet  of  MILE-END  OLD  TOWN, 
Respondents.     Nov.  8. 

Bj  an  Act  for  Ugh  ting  and  improTing  a  diftriet,  rates  for  all  the  parpoies  of  the  Act  were  to  be 
laid  npoD  erery  person  and  persons  who  should  "  inhabit,  hold,  use,  oecupj,  be  in  possession 
of,  or  enjoj  any  menwigtt,  tenementtf  eoaeh-houttt,  ttablet,  eellan,  vaultt,  hou$e»f  thopty  ware- 
hnuff  or  ocAer  buildingtf  tenemenUf  or  hereditamenttf  situate  or  being  in  any  of  the  streets, 
squares,  lanes,  and  other  pnblio  passages  and  places"  within  the  district,  according  to  the  yearly 
Talue ;  so  as  all  such  rates  for  lighting  the  district  should  be  laid  upon  such  persons  as  should 
inhabit,  hold,  &e.,  "  any  messuages,  tenements,"  Ac,  **  or  other  buildings,  tenements  or  beredi- 
taments"  sitnate  in  such  of  the  streets,  Ao.,  only,  within  the  district,  as  should  from  time  to 
time  be  lighted  by  virtue  of  the  Act 

Held :  That  a  Water  Company  within  the  district  were  not  liable  to  be  assessed  under  this  Act 
for  their  mains  and  other  pipes,  plugs,  and  apparatus  used  for  the  conveyance  of  water,  and 
part  of  which  ran  underground  through  the  public  streets  and  places. 

Ok  appeal  against  a  rate  made  by  the  respondents  upon  certain  pro- 
perty of  the  appellants  within  their  district,  under  a  local  Act  of  Parlia- 
ment, the  Sessions  confirmed  the  rate,  subject  to  the  opinion  of  this 
Court  upon  the  following  case. 

The  respondents  are  the  trustees  under  a  local  Act  passed,  &c.  (1  & 
2  G.  4,  c.  Izxii.,  local  and  personal,  public,  for  lighting  and  improving 
the  hamlet  of  Mile-end  Old  Town,  Middlesex) :  (a)  and  the  question 

(a)  **  An  Act  to  light  and  otherwise  improre  the  streets  and  other  public  passages  and  places 
within  the  Hamlet  of  Mile-end  Old  Town,  in  the  parish  of  St  Dunstan,  Stepney,  otherwife 
Stebenheath,  in  the  wuntj  of  Middlesex." 

2E 
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*^iQi  *^^^^  ^  ^^  ^^®  liability  of  the  appellants  to  be  rated  for  tbeir 
-'  mains,  &;c.,  under  the  terms  of  that  statute.  The  purposes  and 
objects  of  the  Act  are  explained  in  the  preamble  and  the  first  section, 
which  appoints  the  first  trustees.  The  6th  section  authorizes  the  elec- 
tion of  future  trustees(a)  by  the  rated  inhabitant  householders. 

The  SOth  section,'  which  authorizes  the  making  of  the  rate,  is  as 
follows. 

«« And  be  it  further  enacted,  That  for  all  and  every  the  purposes  of 
this  Act,  the  said  trustees  shall  and  they  are  hereby  authorized  and 
required  to  raise  from  time  to  time,  by  rates  or  assessments,  such  sum 
and  sums  of  money  as  they  the  said  trustees,  or  any  five  or  more  of 
them,  shall  from  time  to  time  judge  necessary ;  all  which  rates  and 
assessments  shall  be  signed  by  any  five  or  more  of  the  said  trustees, 
and  shall  be  laid  upon  all  and  every  person  and  persons  who  do  or  shall 
inhabit,  hold,  use,  occupy,  be  in  possession  of,  or  enjoy  any  muitiaget, 
tenements,  coach-houses^  stableSj  cellars,  vaults,  houses,  shops,  toarehoum, 
or  other  buildings,  tenements,  or  hereditaments,  situate  or  being  in  any 
of  the  streets,  squares,  lanes,  and  other  puilie  passages  and  places  within 
the  said  Hamlet,  according  to  the  yearly  value  of  the  same  respectively; 
and  the  first  year  for  which  such  rates  or  assessments  shall  be  made, 
shall  commence  and  be  computed  from  the  24th  day  of  June,  1821 ; 
and  such  rates  or  assessments  shall  and  may  be  made  and  collected 
♦'ildl  ^^*'f'y®*>^'y  ^^  quarterly,  as  the  said  trustees  shall  at  any  *of 
^  their  meetings  think  proper,  and  shall  from  time  to  time  direct, 
so  as  such  rates  or  assessments  do  not  exceed  in  the  whole  for  any  one 
year  (for  the  several  purposes  of  this  Act)  the  sum  of  Is.  in  the  poand; 
and  so  as  all  such  rates  and  assessments,  from  and  after  the  making  of 
the  first  rate  and  assessment  hereby  directed  to  be  made,  for  lighting 
the  said  Hamlet,  shall  be  laid  upon  all  and  every  person  and  persons 
who  do  or  shall  inhabit,  hold,  use,  occupy,  be  in  possession  of,  or  enjoj 
any  messuages,  tenements,  coach-houses,  stables,  cellars,  vaults,  houses, 
shops,  warehouses,  or  other  buildings,  tenements,  or  hereditaments, 
situate  and  being  in  such  of  the  streets,  squares,  lanes,  and  other  public 
passages  and  places  only,  within  the  said  Hamlet,  as  shall  from  time  to 
time  be  lighted  by  virtni  of  this  Act." 

The  appellants  have  been  for  upwards  of  twenty  years,  and  still  are, 
the  occupiers  of  certain  waterworks  and  premises  situate  in  the  county 
of  Middlesex ;  and  a  portion  of  their  mains  and  pipes  run  under  ground 
through  the  public  streets  and  roads  and  public  places  of  the  Hamlet 
of  Mile-end  Old  Town ;  and  in  the  said  Hamlet  they  have  used,  occu- 
pied, and  enjoyed,  and  still  use,  occupy,  and  enjoy,  exclusively,  the 

(a)  Bj  sect  3,  no  person  (with  ezoepdons  not  material  here)  is  eligible  to  be  trustee,  "wltet 
he  shall  be  resident  in  the  said  hamlet^  and  shall  ocenpj  and  be  in  possession  of  one  eotii* 
messuage  or  tenement  within  the  said  hamlet,  of  the  rent  or  valne  of  20/.  per  aDnom,"  ssd  bt 
rated  to  the  poor,  in  respect  of  such  messuage  or  tenement,  on  that  sum  or  upwards.  Sects.  U 
and  80,  referred  to  in  the  course  of  the  argument,  do  not  require  Airther  notice  here. 
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said  mains  and  pipes  and  also  the  plugs  and  turncocks  fixed  in  the 
ground,  and  which  are  used,  in  manner  hereinafter  mentioned,  and  for 
which  occupation  the  appellants  are  and  always  have  been  assessed  in 
the  rates  raised  within  the  said  Hamlet  for  the  relief  of  the  poor  pur- 
suant to  the  Statute  of  Elizabeth,  and  have  duly  paid  such  assessments. 

The  Company  use  the  said  mains  and  other  pipes,  plugs,  and  turn- 
cocks, and  which  are  those  mentioned  in  the  rate  hereinafter  mentioned, 
to  supply  water  to  inhabitants  of  dwelling-houses  and  occupiers  of  other 
*real  property  in  the  said  public  streets  and  roads  and  public  r^ti-tR 
places  in  the  said  Hamlet,  and  in  part  to  convey  water  from  the  ^ 
principal  station  and  works  of  the  said  Company  at  Old  Ford  in  the 
parish  of  Saint  Mary  Stratford  Bow  in  the  county  of  Middlesex  through 
the  said  Hamlet  of  Mile-end  Old  Town  into  various  other  parishes  in 
which  such  water  is  supplied  to  occupiers  of  real  property,  situate  in 
such  parishes  respectively,  by  the  said  Compjiny. 

The  appellants  were  never  rated  under  the  said  local  Act  for  their 
mains,  &c.,  in  the  said  hamlet,  from  the  time  of  the  passing  of  the  said 
Act  until  the  making  of  the  rate  hereinafter  next  mentioned. 

The  said  trustees  on  the  2d  day  of  January,  1850,  made  and  published 
a  rate  as  follows :  <«  A  rate  or  assessment  of  6d.  in  the  pound  for  one 
half-year  from  Midsummer,  1849,  to  Christmas,  1849,  made  by  the 
trustees  for  lighting  and  improving  the  hamlet  of  Mile  End  Old  Town, 
pursuant  to  an  Act,'*  &c.  (1  &  2  6.  4,  c.  Ixxii.),  « intituled,"  &c.,  ««for 
all  and  every  person  or  persons  liable  to  be  rated  and  assessed  pursuant 
to  the  provisions  of  the  said  Act ;  and  which  said  rate  or  assessment 
is  contained  in  two  books,  whereof  this  book  is  the  first." 

The  said  Company  were  rated  in  the  said  books  as  follows : 

151  Mile  End  Road  North. 

{The  Company  of  Proprietors  of  the  East  London" 
Water  Works  for  their  mains  and  other  pipes,  plugs, 
and  apparatus  fixed  in  the  ground  and  used  for  the  con- 
veyance of  water  in  the  several  streets,  roads,  and 
public  places  in  the  said  Hamlet. 
*For  the  purposes  of  the  present  case  the  amount  and  form  of  ^^^.^ 
the  assessment,  if  the  Company  be  rateable,  are  not  in  dispute.    '- 

The  question  for  the  decision  of  the  Court  is :  Whether  the  occupa- 
tion of  the  property  as  before  mentioned  in  the  said  Hamlet,  or  the  said 
Company  in  respect  thereof,  or  of  the  space  which  the  said  mains,  pipes, 
plugs,  and  turncocks  occupy,  is  or  are  rateable  within  the  said  30th 
section  of  the  local  Act.  If  the  Court  shall  be  of  opinion  that  they  are 
80  rateable,  the  rate  upon  the  appellants  to  stand  confirmed ;  otherwise 
the  same  rate  to  be  quashed  as  to  the  said  assessment  upon  the  appel- 
lants, and  to  be  amended  by  striking  such  assessment  out  of  the  rate. 
After  the  trial  of  the  appeal,  it  was  discovered  by  the  parties  that 
the  writ  of  certiorari  was  taken  away  by  the  statute  above  mentioned. 
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Whereapon,  in  order  properly  to  bring  the  question  bo  reserved  as 
aforesaid  before  the  Coart  of  Queen's  Bench,  it  was  agreed  by  the 
appellants  and  respondents  to  state  the  foregoing  facts  in  the  form  of  a 
special  case,  &o.  (case  to  be  stated  under  a  Judge's  order,  pursuant  to 
Stat.  12  &  13  Vict.  c.  45,  s.  11). 

The  case  then  stated  that  such  order  was  duly  obtained,  and  it  was 
agreed  by  the  said  parties  that  a  judgment  in  conformity  with  the 
decision  of  the  Court  of  Queen's  Bench  might  be  entered  on  motion  by 
either  party  at  the  Sessions  next  or  next  but  one  after  such  decbion. 
The  case  was  now  argued,  on  a  concilium. 

Pa9hlei/j  for  the  respondents. — The  property  is  rateable  under  sect. 
80.  The  word  «<  tenements"  appears  there  twice..  Where  it  first 
*^171  ^^^^'^^  (<^  messuages,  ^tenements,  coach-houses,"  &c.),  it  may 
-*  mean  tenements  in  the  popular  sense,  namely  habitations,  and 
particularly  those  of  an  inferior  class.  But  when  the  word  is  used  a 
second  time  in  the  same  sentence  («<  or  other  buildings,  tenements,  or 
hereditaments"),  it  must  have  a  wider  meaning,  and  include  all  tene- 
ments whatever  of  a  corporeal  nature ;  everything,  at  least,  that  is  a 
subject  of  assessment  under  stat.  43  Eliz.  c.  2,  s.  1.  The  principle  of 
construction  appears  by  comparison  of  Rex  v.  The  Trustees  for  paving 
Shrewsbury,  3  B.  &  Ad.  216  (E.  C.  L.  R.  vol.  23),  with  Rex  v.  The 
Manchester  and  Salford  Waterworks  Company,  1  B.  &  C.  631  (E.  C. 
L.  R.  vol.  8),  and  Colebrooke  v.  Tickell,  4  A.  &'  E.  916  (E.  C.  L.  R. 
vol.  81). 

BbvUI^  contrit. — It  is  admitted  on  the  other  side  that  the  word 
« tenements"  is  not  to  be  construed  in  the  fullest  legal  sense ;  the  ques- 
tion is,  to  what  corporeal  subject-matters  it  is  limited.  «^  Other  tene- 
ments" must  bo  taken  to  mean  tenements  ejusdem  generis  with  those 
before  enumerated :  and  «« tenements,"  where  it  first  occurs,  is  coupled 
with  (( messuages,"  and  clearly  means,  if  not  the  same  thing,  some- 
thing of  the  same  description.  The  word  "or,"  connecting  "tene- 
ments" with  "buildings"  and  " hereditaments,"  implies  that  the  terms 
are  used  as  synonymous.  The  Act  is  a  paving  and  lighting  act;  its 
objects  are  the  security  of  persons  and  of  property  connected  with  the 
purpose  of  habitation,  f^his  shows  the  description  of  property  on 
which  the  assessment  under  the  Act  ought  to  fall.  The  liability  should 
follow  the  benefit.  A  trustee  under  this  Act  is  elected  by  the  inhabit- 
ant householders,  and  roust  himself  be  resident,  and  possessed  of  an 
i^frto-y  "entire  messuage  or  *tenement:"  sect.  3.  "Mains  and  pipes," 
■'  the  property  of  water-companies,  are  expressly  noticed  in  sect. 
24,((i)  and  would  have  been  distinctly  mentioned  or  alluded  to  in  sect. 
30,  if  contemplated.  In  the  exempting  clause,  sect.  86,  in  favour  of 
certain  roads,  messuages  and  buildings  or  tenements  are  enumerated  in 
conjunction  with  other  kinds  of  property;  but  nothing  is  said  which 

(a)  Regulating  the  prooeBseB  for  supply  of  water  from  the  pipes  in  time  of  frock 
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points  at  the  kind  now  in  question  more  distinctly  than  the  words  of 
sect.  80.  Rex  v.  The  Manchester  and  Salford  Waterworks  Company, 
1  B.  &  G.  630  (E.  C.  L.  R«  vol.  8),  (decided  soon  after  the  passing  of 
Stat.  1  &  2  6.  4,  c.  Ixxii.),  turned  upon  words  very  like  those  now  in 
qaestion :  it  was  observed  by  the  Court  that  the  local  Act  there  did 
not,  like  stat.  43  Eliz.  c.  2,  use  the  word  <«  lands,"  but  it  mentioned 
'^tenements"  in  association  with  words  which  denoted  buildings,  and 
<<  gardens  or  garden  ground"  were  specified  separately.  The  clause, 
therefore,  was  held  not  to  include  the  Company's  pipes  and  trunks.  It 
was  remarked  there  that  the  subjects  of  rate  specifically  mentioned  were 
such  as  derived  protection  from  the  lighting  and  watahing  which  were 
the  purposes  of  the  Act.  The  whole  argument  applies  to  this  case. 
[Lord  Campbell,  C.  J.,  referred  to  the  last  clause :  «  And  so  as,"  &c., 
of  Stat.  1  &  2  Q.  4,  c.  Ixxii.  s.  30.]  If  the  pipes  here  are  rateable  be- 
cause they  occupy  land,  anc^  so  make  their  proprietors  occupiers  of  lands 
within  the  meaning  of  stat.  43  Eliz.  c.  2,  s.  1,  it  may  obviously  be 
asked  why  the  present  statute  does  not  mention  lands.  It  would  have 
been  easy  to  express  in  terms,  if  it  had  been  so  meant,  that  all  corpo^ 
real  ^hereditaments  should  be  assessed.  [Patteson,  J. — Does 
the  case  say  that  these  ^ipes  run  through  streets  actually  light- 
ed T\  There  is  no  dispute  as  to  that.  The  Manchester  and  Salford 
case  was  followed  by  Rex  v.  Mosley,  2  B.  &  C.  226  (E.  C.  L.  R.  vol. 
9),  a  decision  on  the  same  Act,  where  the  Court  again  construed 
"  tenements"  as  referring  to  things  ejusdem  generis  with  those  before 
mentioned.  In  Constables,  &c.,  of  Chorlton  v.  Walker,  10  M.  ifW. 
742,t  the  word  <«  hereditaments"  was  interpreted,  not  according  to  its 
strict  legal  sense,  but  to  the  context,  and  the  purposes  of  the  Act.  On  the 
other  hand,  a  more  extended  sense  was  given  to  the  word  ^<  heredita- 
ments" in  Rex  v.  The  Trustees  for  paving  Shrewsbury,  8  B.  &  Ad.  216 
(E.  C.  L.  R.  vol.  23),  by  reason  of  words  in  the  same  clause  from  which 
the  larger  meaning  was  inferred :  but  the  decision  in  Rex  v.  The  Man- 
chester and  Salford  Waterworks  Company  was  not  impeached.  The 
same  rules  of  construction  were  followed  in  Colebrooke  v.  Tickell,  4  A. 
k  E.  916  (E.  C.  L.  R.  vol.  31),  and  Regina  v^  Nevill,  8  Q.  B.  452  (E. 
C.  L.  R.  vol.  55),  in  which  last  case  Lord  Denman  relied  strongly  upon 
the  principle  enforced  by  Lord  Tenterden  in  Sandiman  v.  Breach,  7  B. 
&  0.  96  (E.  C.  L.  R.  vol.  14),  that  general  words  following  particular 
ones  apply  only  to  things  ejusdem  generis.  It  has  lately  been  held,  in 
Chelsea  Waterworks  Company  v.  Bowley,  ante,  p.  858,  that  the  occu- 
pation of  ground  by  water-pipes  was  not  land  or  hereditament  rateable 
to  the  land  tax  under  stat.  38  6.  3,  c.  5.  The  present  case  states  that 
the  property  now  in  question  has  never  been  rated  to  the  poor  since 
the  local  Act  passed;  and  this,  though  no  legal' ground  of  exemption, 
is  a  contemporanea  *expositio  which  the  Court  may  properly 
notice.  Tindal,  C.  J.,  allowed  weight  to  such  a  consideration  in 
VOL.  XVII. — 42  2  B  2 
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The  Bank  of  England  v.  Anderson,  8  New  Ca.  589,  666  (£.  C.  L.  K 
vol.  32.  [Lord  Campbbll,  C.  J. — The  words  at  the  end  of  sect.  SO, 
confining  the  assessment  to  property  situated  in  places  which  are  lighted 
by  virtue  of  the  Act,  are  very  material.] 

Pashley^  in  reply.(a) — In  Rex  v.  The  Manchester  and  Salford  Water- 
works Company,  the  word  «^  tenement*'  was  repeatedly  used  in  the  local 
Act  in  a  manner  which  showed  that  a  dwelling-place  or  building  was 
contemplated.;  and  lands  were  not  made  a  subject  of  rate,  though 
i<  gardens  or  garden  ground"  were  expressly  mentioned.  In  Golebrooke 
V.  Tickell,  4  A.  &  E.  916  (E.  C.  L.  R.  vol.  81),  every  Judge  present 
was  of  opinion  that  the  term  «« hereditaments"  was,  by  the  wording  of 
the  Act,  appropriated  to  such  as  were  corporeal  and  4ocal.  <«  Messuage 
or  tenement,"  here,  cannot  be  taken  to  signify  that  the  two  things  are 
identical,  or  even  ejusdem  generis.  In  Constables,  &c.,  of  Chorlton  v. 
Walker,  10  M.  &  W.  742,t  the  local  Act  differed  from  this :  the  words 
(<  houses,  buildings,  ground,  or  land"  were  unambiguous.  It  is  said  that, 
in  Rex  v.  The  Trustees  for  paving  Shrewsbury,  3  B.  &  Ad.  216  (E.  G. 
L.  R.  vol.  23),  the  extended  sense  was  given  to  the  word  <<  heredita- 
ments" by  reason  of  the  exception,  which  followed,  of  '<  meadow  aod 
pasture  ground :"  but  it  seems,  by  the  language  of  the  Court,  that, 
even  without  that  exception,  the  construction  might  have  been  the  same. 
[Lord  Campbell,  C.  J. — Surely  the  Court  relied  on  the  exception  as 
^^.91-1  proving  the  rule.]   In  Chelsea  *Waterworks  Company  t;.  Rowley, 

'^  -'  17  Q.  B.  358,  361,  the  Court  seem  to  have  relied  upon  the  as- 
sumed intention,  in  the  Land  Tax  Acts,  to  affect  <<  property  to  be  let 
by  a  landlord  to  a  tenant."  The  Act  43  Eliz.  c.  2,  s.  1,  taxes  "every 
occupier  of  lands :"  and  the  words  of  the  present  statute  are,  who  shall 
"hold,  use,  occupy,  be  in  possession  of,  or  enjoy."  [Lord  Campbell, 
C.  J. — "  Tenants  and  occupiers"  were  mentioned  in  the  Manchester 
case.]  Previous  decisions  cannot  govern  absolutely  in  the  construction 
of  local  Acts :  each  must  be  interpreted  according  to  its  own  circam- 
stances.  No  sound  conclusion  can  be  drawn  from  the  mere  omission, 
though  for  many  years,  to  rate  a  particular  property.  [Lord  Camp- 
bell, C-  J. — Where  the  words  of  a  statute  are  quite  clear,  that  is  so.] 
Words  ought  to  be  very  clear  to  set  aside  the  statute  of  Elizabeth. 

Lord  Campbell,  C.  J. — The  appellants  are  rated  for  "  their  maiof 
and  other  pipes,  plugs,  and  apparatus  fixed  in  the  ground  and  used  for 
the  conveyance  of  water  in  the  several  streets,  roads,  and  public  places" 
in  the  Hamlet  of  Mile-end  Old  Town :  and  the  question  is,  whether  they 
are  liable  in  respect  of  that  property.  I  think  they  are  not.  Though 
proprietors  of  certain  subject-matters  which  may  be  called  "tenements," 
they  are  not  liable  in  respect  of  them,  on  a  due  construction  of  this 
Act,     Under  the  statute  of  Elizabeth  they  would,  no  doubt,  be  so ;  bat 

(a)  Bovill  objected  to  hia  being  heard  in  reply,  on  a  ease  from  seMions  ,*  but  the  Court  per« 
micted  it 
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that  ifl  framed  in  very  different  langaage.  We  have  here  a  particular 
enameration  of  the  subjects  of  assessment,  ^<  messuages,  tenements, 
coach-houses,  stables,  cellars,  vaults,  houses,  shops,  warehouses,"  fol- 
lowed hy  the  *word8  "  or  other  buildings,  tenements,  or  heredi-  r^roo 
tameDts."  «« Tenements"  must  be  understood  according  to  the  '- 
antecedent  enumeration,  and  as  comprising  only  matters  ejusdem  generis. 
That  rule  of  construction  was  followed  in  Rex  v.  The  Manchester  & 
Salford  Waterworks  Company,  which  is  admitted  to  have  been  well 
decided,  and  is  a  case  not  distinguishable  from  this  except  that  it  is, 
if  anything,  stronger :  for  there  the  assessment  was  to  be  laid  on  some 
things  not  ooming  within  the  description  of  buildings.  Here  all  the 
things  in  the  precedent  enumeration  are  of  that  description :  and  there 
is  no  exception,  as  there  was  in  the  Manchester  case,  to  give  the  par- 
ticular word  a  sense  beyond  that  of  matters  ejusdem  generis.  Had 
things  of  the  same  class  of  property  with  pipes  been  so  excepted,  it 
might  have  been  said  «<  exceptio  probat  regulam."  The  mere  circum- 
stance, that  the  property  has  not  hitherto  been  rated,  would  not  be 
conclusive  here,  though  in  the  construction  of  a  doubtful  Act  of  parlia- 
ment contemporanea  expositio  might  have  weight. 

Patteson,  J. — This  case  must  be  governed  by  Rex  v.  The  Manchester 
&  Salford  Waterworks  Company  and  Rex  v.  Mosley,  2  B.  &  C.  226  (E. 
C.  L.  R.  vol.  9).  I  agree  in  all  the  reasoning  of  the  Court  in  the  for- 
mer case,  which  was  decided  about  the  time  when  the  present  Act  passed. 
And  I  cannot  help  thinking  that  the  provision  in  this  Act,  that  the 
assessment  shall  be  laid  only  on  occupiers  of  property  in  streets,  ftc, 
lighted  by  virtue  of  the  Act,  shows  an  intention  to  lay  the  rate  only  on 
property  which  derives  benefit  from  the  duties  performed  under  that 
*Act.  Rex  V.  The  Trustees  for  paving  Shrewsbury  is  the  only  r^Roo 
case  which  seems  contradictory  to  those  first  cited ;  but  there  ^ 
the  extended  sense  of  the  word  «^  hereditaments"  was  inferred  from  the 
particular  exception.  Regina  v.  Nevill,  8  Q.  B.  452  (E.  C.  L.  R.  vol. 
55),  differs  from  this  case.  There  was  a  Buckinghamshire  case(a)  in 
which  tithes  were  held  liable  to  rate  under  a  local  Act ;  but  there  the 
Act  spoke^  expressly  of  tenements  and  hereditaments  rateable  to  the 
poor.  That  is  not  so  here.  Both  on  principle  and  on  the  decisions,  I 
think  the  assessment  not  maintainable. 

Coleridge,  J.(i) — I  am  of  the  same  opinion,  on  principle  and  on  the 
cases.  If  the  appellants  are  liable,  it  is  because  they  occupy  a  «<  tene- 
ment" which  is  rateable.  It  is  admitted  that  the  word  cannot  have  its 
fall  meaning  in  either  place  where  it  occurs  in  sect.  30.  In  the  first  it 
clearly  means  something  inhabited  or  belonging  to  a  dwelling.  In  the 
second,  where  it  is  conceded  that  some  restraint  must  be  put  upon  the 
construction  of  the  word,  the  rule  attaches,  that  a  general  word  foUow- 

(o)  See  Rex  v.  Barker,  6  A.  A  B.  38S  (B.  G.  L.  R.  toL  8S). 
(6)  Only  thre«  Jadget  were  present 
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ing  specific  ones  must  be  taken  to  mean  something  of  the  same  kind. 
The  pipes  here  are,  in  some  sense,  a  thing  «  situate  and  being"  in  the 
«<  streets."  Bat  the  «« messuages"  and  other  matters  enumerated  in 
terms  are  all  things  which  may  form  part  of  the  side  of  a  street,  and 
which  are  capable  of  being  benefited  by  lighting  under  the  Act. 

Judgment  for  appellant8.(a) 

(a)  See  Regina  «.  East  London  Waterworks  Company,  pott,  June  6t]i,  1852,  where  the  Con- 
paiiy  were  held  liable  to  aaseeement  nnder  a  Paring  Act. 


^t-tyAn  *^^®  QUEEN,  on  the  prosecution  of  the  Overseers  of  MAN- 
^^^J        CHESTER,  V.  GASKELL  and  others.    Nov.  8. 

Reported,  16  Q.  B.  472  (E.  C.  L.  R.  yol.  71). 


The  QUEEN  v.  BANNATTNE  and  others,  Secretary,  &c.,  of  the 
Aldham  Insurance  Society.     Nov.  10. 

The  teoretary  or  other  officer  of  a  Friendly  Society,  heing  eerred  with  a  requisition  duly  signed, 
under  stat  10  G.  4,  c.  56,  s.  9,  to  call  a  meeting  for  the  purpose  of  altering  or  reseinding  ths 
rules,  cannot,  in  the  exercise  of  his  discretion,  refuse,  hut  is  bound  to  oouTene  such  meeting. 

So  held,  Erie,  J.,  dubitante. 

Hawkins,  in  last  term,  moved  for  a  rule  calling  upon  the  Rey.  Charles 
Bannatyne,  the  secretary,  and  Sir  George  Henry  Smyth,  Bart.,  the 
President,  and  the  principal  Officers  and  Clerk,  of  a  certain  Friendly 
Society  called  The  Aldham  and  United  Parishes  Insurance  Society,  to 
show  cause  why  a  mandamus  should  not  issue  to  them  commanding  them 
or  some  or  one  of  them  to  convene  hy  public  notice,  pursuant  to  the 
^.^_  provisions  of  stat.  10  G.  4,  c.  56,  s.  9,(a)  and  to  a  ^requisition 
-'  for  that  purpose  by  seven  and  more  of  the  members  of  such 
Society,  a  general  meeting  of  the  members  of  the  said  Society,  for  the 
purpose  of  taking  into  consideration  and  determining  upon  the  neces- 
sity, expediency,  and  propriety  of  altering,  rescinding,  repealing,  or 

(a)  The  Friendly  Societies'  Act,  10  G.  4,  c.  58,  enacts,  hy  sect  0 :  <<That  no  rale  confirmed  by 
the  justices  of  the  peace  in  manner  aforesaid  shall  be  altered,  rescinded,  or  repealed,  unlets  at  a 
general  meeting  of  the  members  of  such  society  as  aforesaid,  conrened  hy  public  notice,  writtes 
or  printed,  signed  by  the  secretary  or  president  or  other  prinoipal  o^rer  or  clerk  of  such  society, 
in  pursuance  of  a  requisition  for  that  purpose  by  seven  or  more  )f  the  members  of  n^ 
society ;  which  said  requisition  and  notice  shall  be  publicly  read  at  the  two  usual  meetiofi 
of  such  society  to  be  held  next  before  such  general  meeting  for  the  purpose  of  sueh  aliens 
tion  or  repeal,  unless  a  committee  of  such  members  shall  have  been  nominated  for  thai  parpoft 
at  a  general  meeting  of  the  members  of  such  society  convened  in  manner  aforesaid  ,*  in  vbith 
oase  such  committee  shall  have  the  like  power  to  make  such  alterations  or  repeal ;  and  onlesi 
such  alterations  or  repeal  shall  be  made  with  the  concurrence  and  approbation  of  three-fonrtki 
of  the  members  of  such  society  then  and  there  present,  or  by  the  like  proportion  of  snch  ooa- 
mittee  as  aforesaid,  if  any  shall  have  been  nominated  for  that  porpoie." 


17  ADOLPHUS  k  ELLIS.    N.  S.  525 

otherwise  amending  the  rales  of  the  said  Society,  and  (if  at  such  meet- 
ing it  should  be  so  determined  upon)  then  and  there  to  alter,  rescind, 
repeal,  or  otherwise  amend  the  said  rules,  or  to  adopt  such  other  means 
with  a  view  to  the  altering,  &c.,  or  otherwise  amending  the  said  rules, 
as  by  the  members  then  and  there  assembled  should  be  thought  fit. 

ffawkins  stated  that  the  object  of  the  motion  was  to  obtain  a  review 
of  the  decision  of  Erie,  J.  in  Regina  v.  Bannatjne,  2  L.  M.  &  P.  213. 
[Erlb,  J. — I  refused  a  rule  foir  a  mandamus  there,  because  I  thought 
it  was  discretional  in  the  officers  to  call  a  meeting.  All  jou  want  is  a 
signature ;  and  the  only  question  is  whether  the  giving  this  be  minis- 
terial or  not.] 

A  rule  nisi  was  granted. 

It  appeared  by  affidavits  in  support  of  the  rule  that  the  Society  was 
established  in  1826 ;  that  in  1829  it  consisted  of  189  members,  but  in 
the  year  1849  it  had  increased  to  1485.  That  in  1888,  the  numbers 
having  then  increased  to  753,  it  had  been  deemed  expedient  to  revise 
and  alter  the  rules,  which  was  done  ;(a)  and  that  '^'no  alteration 


had  been  made  since.     That  the  rules,  as  settled,  were  (in  the 
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belief  of  one  of  the  deponents)  informal  and  not  in  accordance  with  the 
statute.  That  their  operation  was  considered  qnjust  in  various  instances, 
which  were  pointed  out.  That,  by  Rule  13,  all  rules  and  orders  of 
the  committee  of  management,  made  at  any  of  their  meetings  by  a  ma- 
jority, were  to  have  the  same  force  and  effect  as  the  acts  and  orders  of 
the  Society  till  it  should  be  otherwise  determined  at  a  general  meeting; 
and  consequently  that  the  committee  had  power,  by  refusing  to  convene 
a  general  meeting,  to  keep  their  own  regulations  in  force  as  orders  of 
the  Society :  and  that  the  powers  of  the  committee  required  to  be 
better  defined  according  to  sect.  12  of  the  statute.  That  great  dissatis- 
faction prevailed  in  the  Society;  and  that  a  requisition,  signed  by 
two  hundred  members  (one  of  whom  was  formerly  a  steward  of  the  So- 
ciety), had  been  served  upon  the  secretary,  demanding  that  the  presi- 
dent, vice-presidents  and  secretary  should,  in  pursuance  of  the  statute, 
convene  a  general  meeting  for  the  purposes  stated  in  the  present  rule : 
and  thiit  such  requisition  had  not  been  complied  with.  There  was  an 
affidavit  in  answer  stating  that  an  alteration  of  the  rules  was  desired 
by  only  a  comparatively  small  number  (about  150)  of  the  members,  and 
was  unnecessary  and  inexpedient ;  and  that,  if  the  alterations  pi^posed 
were  made,  so  as  to  remove  the  management  from  the  honorary  mem- 
bers (chiefly  resident* clergy,  magistrates  and  gentry)  who  possessed  the 
confidence  of  the  members  generally,  the  Society  would  be  much  pre- 
judiced thereby,  if  not  destroyed. 

Peacock  and  Paghley  now -showed' cause. — The  *Society  have,  r<rc97 
by  Sect.  11  of  the  Act,  unlimited  power  in  appointing  their  own  ^ 
officers ;  and  they  must  be  bound  by  the  discretion  of  those  officers  when 

(a)  There  had  Wen  a  previooi  alteration  in  1830,  the  nomhen  haring  then  greatly  increased. 
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appointed.  The  power  of  signing  these  notices  is  given  to  any  one  of 
several  officers.  Might  any  one  be  required  to  sign,  though  against  the 
desire  of  the  majority?  [Lord  Campbbll,  C.  J. — The  question  is, 
whether  sect.  9  gives  an  authority  to  withhold  the  signature,  or  merely 
calls  upon  the  officer  to  authenticate  the  notice.]  Begina  v.  Bannatpe, 
2  L.  M.  &  P.  213,  is  undistinguishable  from  this  case:  and  Erie,  J. 
said  there :  <<  It  appears  to  me  that  the  members  have  no  legal  right  to 
demand  the  signature  of  the  officers  to  their  requisition ;  that  the  Legis- 
lature intended  to  prevent  the  rules  from  being  altered,  unless  one  of 
the  chief  officers  would  sign  the  requisition,  and  that  it  has  been  left  to 
these  officers  to  decide  whether  it  is  their  duty  to  give  their  signature 
or  not." 

ffawkin$^  in  support  of  the  rule,  was  not  heard. 

Lord  Campbell,  G.  J. — I  have  great  respect  for  the  opinion  ex- 
pressed in  Regina  v.  Bannatyne ;  but  I  feel  no  doubt  that  it  was  in- 
tended by  the  Legislature  that,  on  such  a  requisition  as  this,  a  meeting 
should  be  convened ;  and  not  that  an  officer  should  be  able  to  withhold 
the  power  of  revising  the  Society's  constitution.  The  signature  is  only 
to  authenticate  the  receipt  of  a  requisition  signed  by  seven  members. 
The  authority  is  given,  generally,  to  the  secretary  or  president,  or  other 
i^rnan  principal  officer  or  clerk :  the  proceeding  ^contemplated  seems 
-*  to  be  merely  formal.  Seven  members  having  required  a  meeting 
to  he  held  for  the  purpose  of  revising  the  rules,  that  opportunity  ought 
to  be  granted ;  and  an  officer,  who  may  be  merely  a  subordinate,  ought 
not  to  have  the  power  of  overruling  such  a  requisition. 

CoLBRinaE,  J. — If  it  had  been  intended  to  give  a  discretionary  an- 
thority,  the  Act  would  not  have  qualified  so  many  persons  ^o  sign  the 
notice,  nor  have  made  the  president  or  secretary  liable  to  be  overruled 
by  a  clerk. 

Erle,  J. — I  thought,  in  Regina  v.  Bannatyne,  that  the  words  of  the 
Act  left  a  discretion.  And  there  seems  good  reason  that  in  these  sod- 
eties  there  should  be  some  provision  for  stability,  and  that  it  should 
not  be  in  the  power  of  seven  members  from  time  to  time  to  introduee 
alterations  of  the  Society's  constitution.  But,  the  point  having  been 
now  reconsidered,  and  a  contrary  opinion  prevailing,  this  rule  most  be 
absolute. 

(No  fourth  Judge  was  present.)  Rule  absolute. 
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*TOUNG,  Clerk,  v.  The   Msster,  Fellows,  and  Scholars  of  p^,--. 
CLARE  HALL.    Nov.  11.  •■  ^"^ 

On  the  trial  of  an  issue,  ondar  stat  6  A  7  W.  4,  c.  71,  whether  a  nodas  of  20/.  had  been, 
dnring  the  8tatata\>le  period,  iiayable  by  the  occupiers  of  lands  in  a  hamlet  to  the  rector  in 
lien  of  tithes,  it  appeared,  by  old  terriers,  that  glebe  lands,  lying  interspersed  amongst  the 
other  lands  in  the  hamlet,  were  in  the  oocopation  of  the  reotor  in  the  beginning  of  the  seven- 
teenth eentnry,  and  that,  some  time  about  1640,  the  occupant  of  the  lands  in  the  hamlet, 
occupied  also  the  glebe  lands ;  and  that  for  more  than  the  statutable  period  no  tithes  had 
been  paid  by  any  occupant  of  lands  in  the  hamlet,  and  20/.  per  annum  had  been  paid  to 
the  rector  by  the  tenants  of  such  lands.  An  account  book  kept  by  a  deceased  rector,  oon- 
tatDiDg  receipts  and  payments  by  him  relative  to  the  living,  was  rec||ved  in  evidence  for 
the  present  incumbent  The  jury  found  that  the  payment  had  been  made  for  tithes  and 
glebe,  and  not  for  tithes  only.    On  a  case  stating  the  above  facts, 

Held,  that  the  aeeount  book  was  properly  admitted  in  evidence. 

Held  also,  that,  the  annual  payment  being  in  respect  of  glebe  and  tithes,  and  It  appearing  that 
the  glebe  remained  in  the  possession  of  the  rector  subsequently  to  the  disabling  ^tatate,  13 
Elis.  c.  20,  the  payment  was  not  a  good  discharge  of  tithes,  as  a  modus  or  composition 
real,  ander  stat  2  A  3  W.  4,  o.  100,  s.  1. 

This  was  a  feigned  issue  under  the.  Tithe  Commutation  Act,  6  &  7 
W.  4,  c.  71,  8.  46.  The  plaintiff  was  rector  of  the  parish  of  Walesby, 
in  the  county  of  Lincoln ;  the  defendants  landowners  in  the  hamlet  of 
Risbj,  in  that  parish.  The  third  issue,  which  alone  is  material,  was, 
whether  there  had  been  payment  to  the  rector  for  and  during  the  whole 
time  of  two  incumbencies  in  succession  and  three  years  after  the  appoint- 
ment and  induction  of  a  third  incumbent,  being  in  all  more  than  sixty 
years,  of  a  modus  or  yearly  payment  of  20/.  in  respect  of  tithes  in 
Risby.  On  the  trial,  before  Jervis,  C.  J.,  at  the  Lincolnshire  Summer 
Assizes,  1850,  a  verdict  passed  for  the  plaintiff,  subject  to  the  opinion 
of  this  Court  on  the  following  special  case. 

Risby  is  a  hamlet  in  the  parish  of  Walesby ;  and  for  a  considerable 
time  past  all  the  lands  in  the  hamlet  have  been  in  the  occupation  of  one 
person  as  lessee  or  tenant  of  the  defendants.  Tithes  were  always  pay- 
able in  kind  for  the  rest  of  Walesby  parish :  but,  for  a  period  greatly 
exceeding  the  period  prescribed  by  the  statute  2  &  8  *W.  4,  c.  r*cqi% 
100,  no  tithes  in  kind  have  been  rendered  for  Risby.  It  did  not  ^ 
appear  at  what  time  tithes  ceased  to  be  payable  in  kind  in  that  hamlet : 
bat  for  the  period  aforesaid  a  yearly  sum  of  20/.  has  been  received  by 
the  rectors  of  Walesby  for  the  time  being  from  the  lessees  or  tenants 
for  the  time  being  of  the  lands  of  the  defendants  situate  in  Risby  afore- 
said. And  the  main  question  of  fact  raised  at  the  trial  was,  whether 
this  20/.  had  been  paid,  during  the  statutable  period,  in  satisfaction  and 
discharge  of  tithes  alone,  as  was  contended  by  the  defendants,  or  in 
I  respect  of  tithes  and  glebe,  as  was  contended  by  the  plaintiff. 

Evidence  was  given  on  the  part  of  the  plaintiff  as  to  the  origin  of  this 
payment,  by  the  production  of  a  number  of  terriers  from  the  year  1679 
to  the  year  1823  inclusive.  In  several  of  the  earliest  of  those  terriers 
no  mention  was  made  of  any  money  payment  in  respect  of  Risby,  or  of 
any  tithes  in  kind  rendered  therefrom;  and  it  appeared  that  there 
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existed  a  considerable  number  of  distinct  pieces  of  glebe  land  in  that 
hamlet.  The  greater  part  of  the  lands  of  Risby  appear  from  the  ter- 
riers to  have  been  unenclosed  at  that  time ;  and  the  glebe  lands  lay 
dispersed  in  various  parts  of  the  open  fields.  And  in  six  of  the  earlier 
terriers  (from  1579  to  1674)  the  glebe  lands  in  Risby  are  very  minutely 
described.  In  the  next  terrier,  dated  1697,  it  is  stated  that  the  loftsted 
and  glebe  in  Risby  had  been  compounded  for  for  the  time  of  fifty-seven 
years  at  20Z.  per  annum  paid  quarterly,  and  th&t  the  glebe  was  about 
fourteen  acres  as  appeared  by  ancient  terriers ;  but  particular  situations 
and  boundaries %re  not  stated  in  that  or  any  subsequent  terriers;  bat 
reference  is  occasionally  made  to  the  ancient  terriers  as  containing  a 
^description  of  the  glebe  lands.  In  the  next  terrier,  dated  1700, 
it  is  stated  that  the  parsonage  glebe  of  Risby  was  not  presented, 
because  there  was  then  a  legal  composition  for  the  glebe  and  tithes  of 
Risby ;  but  the  amount  is  not  mentioned  :  but  in  the  next  terrier,  of 
1703,  the  same  statement  appears,  except  that  the  amount  of  the  com- 
position is  stated  to  be  201.  per  annum.  la  the  next  terrier,  dated  1709, 
it  is  stated  that  Risby  was  a  hamlet  exempt  from  tithes  upon  a  composi- 
tion of  201,  per  annum ;  and  then  follows  a  statement  that  there  were  no 
prescriptions  to  any  lands  or  farms.  In  the  next  terrier,  dated  1718, 
it  is  stated  that  Risby  was  a  hamlet  exempt  from  tithes  upon  a  compo- 
sition of  201.  per  annum.  The  next  terrier  is  without  date,  but  in  the 
same  terms,  and  is  signed  by  the  same  incumbent  as  the  terrier  next 
mentioned,  which  is  dated  1724.  In  that  it  is  stated  that  Risby  was  a 
hamlet  exempt  from  tithes  at  present  upon  a  composition  of  20/.  per 
annum :  and  also  that  there  had  been  formerly  glebe  land  there  like- 
wise, and  that  there  was  no  proof  left  of  the  legality  of  the  composition. 
In  the  next  terrier,  dated  1730,  it  is  stated  that  there  were  no  glebe 
lands  that  could  be  found  in  Risby,  and  that  Risby  tithe  was  paid  by  i 
composition  of  201.  -per  annum,  but,  whether  legal,  was  doubted :  and 
then  follows :  (^  Mem.  Myself  have  discovered  something  in  relation  to 
Risby,  in  an  old  register  book  under  the  year  1640,  which  says,  this 
year  the  composition  made  for  Risby  glebe  and  tithe  commons  20!.*'  In 
the  das t  terrier  put  in  evidence  a^  the  trial,  dated  1823,  it  was  stated 
that  Risby  had  paid  a  composition  of  201.  in  lieu  of  all  tithes,  and  that 
in  the  terrier  of  1724  it  was  stated  that  there  was  no  proof  left  of  the 
^-Qo-i  legality  of  the  composition.  The  terrier  of  1823  further  *8tated 
-*  that  the  then  rector  had  obtained  an  opinion  as  to  the  claim  of 
Risby  to  an  exemption  from  tithes ;  but  that,  as  the  opinion  held  oat 
uncertain  prospects  of  success,  he  did  not  think  it  advisable  to  try  the« 
question. 

It  was  further  proved,  on  the  part  of  the  plaintiff,  that  the  Rev.  John 
Whitcombe  (the  first  of  the  thre^  successive  incumbents  named  in  the 
issue)  held  the  living  from  the  year  1767  to  1803 :  and  the  plaintiff's 
counsel  tendered  in  evidence  an  account  book  kept  by  him  during  the 


17  ADOLPHUS  &  ELLIS.    N.  S.  682 

whole  of  his  incumbency,  containing  receipts  and  payments  by  him 
relative  to  the  living  of  Walesby,  and  amongst  other  things  entries  of 
the  payment  of  the  yearly  sum  of  202.  in  respect  of  Risby  during  the 
whole  of  his  incumbency.  The  counsel  for  the  defendants  objected  to 
.  the  admissibility  of  this  book  in  evidence :  but  the  Lord  Chief  Justice 
received  it  subject  to  the  objection ;  and  the  entries  relative  to  the 
receipt  of  the  201.  were  read.  In  a  small  number  of  these  entries  the  202. 
was  stated  simply  as  a  payment,  without  stating  for  what  it  was  made ; 
but  in  the  great  majority  of  the  entries  it  was  stated  to  be  a  payment 
for  the  glebe  and  tithes  of  Risby  :  and  this  was  the  case  with  respect 
to  the  entries  in  the  latter  portion  of  Mr.  Whitcombe's  incumbency  up 
to  the  year  1802  inclusive.  Mr.  Whitcombe  was  succeeded  by  the 
Rev.  Robert  Thomas  Malthus,  who  was  instituted  in  1803,  and  held 
the  living  till  1834,  when  he  died,  and  the  plaintiff  was  presented  and 
instituted,  and  has  held  the  living  from  thence  to  the  present  time. 

On  the  part  of  the  defendants  at  the  trial  evidence  was  given  of  a 
verbal  statement  by  Mr.  Whitcombe  to  one  Israel  Brice,  who  afterwards 
occupied  the  lands  in  *Ri8by  for  more  than  twenty  years,  on  r^f-no 
negotiation  between  him  and  Mr.  Whitcombe  for  the  lease  by  Mr.  *- 
Whitcombe  to  him  of  all  his  glebe  lands,  tithes  and  tithe  payments 
accruing  to  him  in  the  right  of  his  benefice,  that  he  had  always  received 
201.  as  a  modus  for  the  tithes  of  Risby,  and  that  he  (Brice)  could  re- 
ceive no  more ;  and  evidence  was  also  given  of  various  payments  of  the  202. 
by  the  tenants  of  the  defendants  to  Mr.  Malthus  or  to  his  lessee  of  the 
tithes ;  and  various  receipts  for  them  were  produced  and  received  in 
evidence,  in  some  of  which   the  payment  was  termed  <«  a  modus  for 
fiisby  tithe,"  in  others  <<  a  tithe  composition ;"  but  in  none  of  these 
receipts  was  there  any  reference  to  the  glebe.     It  was  also  proved  that 
the  plaintiff  had  continued  to  receive  the  202.  for  upwards  of  three 
years  after  he  had  become  the  rector ;  and  it  was^  contended,  on  the 
part  of  the  defendants,  that  there  was  good  proof  of  the  payment  having 
been  made  for  the  full  period  of  time  prescribed  by  the  statute  as  neces-. 
sary  to  render  it  valid  and.  indefeasible,  viz.,  for  two  successive  incum- 
bencies and  three  years  of  a  third,  the  whole  period  exceeding  sixty 
years,  and  that  the  origin  of  the  payment  was  immaterial ;  and  that, 
even  if  it  had  been  originally  made  in  respect  of  the  glebe  as  well  as 
the  tithe  in  Risby,  yet  that  the  evidence  (exclusive  of  Mr.  Whitcombe's 
account  book)  was  sufficient  to  establish  that  during  the  full  statutable 
period  it  had  been  rendered  as  a  payment  in  respect  of  tithe  alone ;  or 
.that,  even  if  this  were  not  so,  and  that  it  had  been  paid  in  respect  of 
the  tithe  and  something  else,  the  payment  was,  nevertheless,  rendered 
valid  by  the  statute.     The  plaintiff,  on  the  other  hand,  contended  that 
not   only  did   the  evidence  show   that   the   payment   had  originally 
*been  made  in  respect  of  the  glebe,  which  had  become  lost  to  the  r^croj^ 
rector  as  well  as  the  tithe,  but  that  it  was  proved  by  Mr.  Whit-  ^ 
VOL.  XVII.— 43  2P 
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combe's  book  that  during  his  whole  incumbency  it  was  paid  and  received, 
not  for  tithe  alone,  but  for  the  glebe  and  tithe,  and  that,  without  Mr. 
Whitcombe's  book,  there  was  no  sufficient  evidence  of  any  payment 
during  a  large  portion  of  the  statutable  period ;  and  that  in  either  point 
of  view  the  plaintiff  was  entitled  to  a  verdict. 

The  Lord  Chief  Justice  put  two  questions  to  the  jury :  first,  whether 
they  were  of  opinion  that  the  202.  had  been  paid  quarterly  during  the 
requisite  statutable  period ;  and,  secondly,  if  so,  whether  it  had  been 
paid  in  respect  of  tithe  and  glebe  or  in  respect  of  tithe  alone.  The 
jury  found,  first,  that  the  20L  had  been  paid  quarterly  during  the  re- 
quisite period,  and,  secondly,  that  it  had  been  so  paid  partly  for  tithe 
and  partly  for  glebe,  and  not  for  tithe  alone.  Upon  this  finding  the  Chief 
Justice  directed  the  verdict  to  be  entered  for  the  defendants,  with  liberty 
to  the  plaintiff  to  move  to  enter  a  verdict  for  the  plaintiff  on  the  third  issue. 

The  two  other  issues,  which  varied  from  the  third  in  stating  the  pay- 
ment to  have  been  made  yearly  and  half-yearly,  became  immaterial,  in 
consequence  of  the  jury  finding  that  the  payment  had  been  made 
quarterly  as  alleged  in  the  third  issue. 

The  questions  for  the  opinion  of  the  Court  were,  first,  whether  upon 
the  above  finding  of  the  jury  the  verdict  upon  the  third  issue  should  be 
entered  in  favour  of  the  plaintiff  or  the  defendants ;  and,  secondly,  if 
the  Court  should  be  of  opinion  that  the  plaintiff  was  entitled  upon  the 
^-or-|  above  finding  to  have  the  verdict  entered  for  him  *upon  such 
-'  third  issue,  whether  Mr.  Whitcombe's  account  book  was  properly 
received  in  evidence  on  the  trial.  If  the  Court  should  be  of  opinion 
that  upon  the  finding  of  the  jury  the  plaintiff  was  entitled  to  have  the 
verdict  entered  for  him,  but  that  Mr.  Whitcombe's  account  book  wts 
not  properly  received  in  evidence  on  the  trial,  then  it  was  agreed  that  a 
venire  de  novo  should  be  awarded. 

Whitehurgt,  for, the  plaintiff. — This  is  not  a  good  modus,  inasmuch 
as  the  yearly  sum  of  201.  has  not  been  paid  for  the  tithes  only,  but  for 
.  the  tithes  and  the  glebe  land,  and  it  does  not  appear  how  much  for 
each.  In  Toymbee  v.  Brown,  8  Exch.  117,t  the  payment  of  80/.  was 
by  the  case  found  to  have  been  made  for  the  tithes  only ;  and  it  was 
upon  that  finding  in  fact  that  the  judgment  of  the  Court  of  Ezcheqoer 
prcfceeded.  The  evidence  of  a  deceased  incumbent's  books  has  alwajs 
been  received. 

MelloTy  contri. — The  effect  of  stat.  2  &  8  W.  4,  c.  100,  was  much  di^ 
cussed  in  the  several  cases  of  Salkeld  v,  Johnston,  2  Com.  B.  749  (S. 
C.  L.  R.  vol.  52),  2  Exch.  256,t  1  Hare,  196,  1  Hall  k  Twells,  829, 
1  Macn.  &  G.  242,  and  in  Fellowes  v.  Clay,  4  Q.  B.  813  (E.  C.  L.  R- 
vol.  45).  The  operation  of  that  Act  is  to  give  the  same  effect  to  usage 
during  the  statutable  period  aa  was  given  to  usage  from  time  immemch 
rial ;  as  was  said  by  Wigram,  V.  C,  in  Salkeld  v.  Johnston,  1  Hare, 
210,  in  speaking  of  an  exemption,  to  bring  <«  down  the  year  1  Bich.  ly 
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to  the  commencement  of  a  period  of  two  incumbencies  (not  being  toge^ 
ther  less  than  sixty  years),  and  three  years  of  a  third  incumbency." 
In  the  present  case  the  payment  has  been  *made  for  the  pre-  rnn-nf* 
scribed  period ;  but  it  has,  as  found  in  the  case,  been  made  in  ^ 
respect  of  tithes  and  glebe :  and  therefore,  if  before  stat.  2  &  8  W.  4, 
c.  100,  such  a  payment  made  for  any  length  of  time  could  have  been  a 
good  defence  to  the  claim  of  tithe  in  kind,  either  as  a  modus  or  as  a 
composition  real,  the  proof  since  that  statute  is  sufficient.     In  Salkeld 
V,  Johnston,  2  Exch.  256,  274,t  the  Court  of  Exchequer  in  giving  judg- 
ment explains  what  a  composition^ real  was  before  the  statute.     «« The 
*  various  defences  (under  these  circumstances)  to  the  claim  of  payment 
of  tithe  in  kind  may  be  thus  stated :  first,  modus  decimandi,  which  was 
either  a  custom  time  out  of  mind  within  a  district,  of  paying  tithes  in 
one  constant  mode,  fixed  by  the  custom,  and  depending  on  some  ante- 
cedent agreement  made  before  legal  memory  between  the  parishioners 
and  the^  parson,  patron,  and  ordinary,  for  giving  to  the  parson  some 
definite  profit  in  lieu  of  tithes,  or  by  prescription  in  the  case  of  indi- 
vidual lands,  founded  on  a  like  agreement;   secondly,  discharge  by 
composition  real,  which  scarcely  differed  from  a  modus  in  any  other 
respect  than  by  having  its  commencement  after  legal  memory,  and  be- 
fore the  disabling  statute  18  Eliz.,  and  in  being  founded  on  a  deed  or 
writing."    And  Lord  Gottenham,  0.,  in  the  same  case,  1  Hall  &  Twells, 
329,  334,  gives  nearly  the  same  explanation.     Now  why  should  not  the 
landowner,  the  parson,  the  patron,  and  the  ordinary,  before  legal  me- 
mory, or  by  a  writing  within  legal  memory  but  before  stat.  18  Eliz.  c. 
20,  have  agreed  that  the  glebe  and  tithes  should  be  alienated  in  ex- 
change for  a  fixed  annual  payment  ?    Such  an  arrangement  would  have 
been  valid.    The  disabling  statutes  were  passed  to  take  away  the  power 
of  alienation  which  *previously  existed.     In  Thorpe  v.  Plowden,  r^cQ7 
14  M.  &  W.  520,t  a  very  similar  arrangement,  made  since  the  *- 
disabling  statutes  but  confirmed  by  a  decree  in  equity,  was  held  valid 
under  stat.  2  &  3  W.  4,  c.  100,  s.  2.     In  the  present  case  no  decree  in. 
equity  is  requisite ;  for  the  composition  may  be  presumed  to  have  taken 
place  before  18  Eliz.    Then  as  to  the  book  received  in  evidence.    [Lord 
Campbell,  C.  J. — It  certainly  was  laid  down  as  a  rule  that  such  books 
were  admissible,  long  before  I  entered  the  profession :  and,  ever  since 
I  have  known  anything  about  the  law,  that  rule  has  been  acted  upon, 
without  any  question.]    It  appears  contrary  to  principle  ;(a)  but  it  must 
be  admitted  that  the  error,  if  it  be  one,  is  inveterate. 

WhitehurHf  in  reply. — The  term^  of  the  issue  are  such  that  the  de- 
fendant has  to  make  out  a  payment  for  the  tithes  alone :  if  the  original 
agreement  had  been  to  grant  a  rent  in  exchange  for  the  tithes  and  a 
field  the  private  property  of  the  incumbent,  the  proof  would  not  satisfy 
this  issue.    But  it  appears  in  fact  by  the  case  that  the  glebe  was  in  the 

(a)  8m  1  PhUlippt  on  Evidenee,  S67, 10th  ed. 
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possession  of  the  iDcnmbent  long  after  the  disabling  statutes,  as  late  u 
1640. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that,  the  jury  having  found, 
as  a  fact,  that  the  payment  has  been  «  partly  for  tithe  and  partly  for 
glebe,  and  not  for  tithe  alone,"  the  verdict  must  be  entered  for  the 
plaintiff.  The  only  mode,  in  which  the  defendants  could  have  a  de- 
fence, is  that  suggested  in  Mr.  Mellor's  ingenious  argument ;  namely, 
if  it  were  presumed  that  the  incumbent,  with  the  assent  of  the  patron 
^r-QQ-}  ^^^  ordinary,  at  some  period  *before  the  disabling  statute,  for 


•^638] 


ever  alienated  the  glebe  and  the  tithes,  in  exchange  for  one 


annual  payment  to  be  made  in  lieu  of  both  glebe  and  tithes.  Now, 
assuming  that  such  an  arrangement  made  with  the  proper  consents 
would  be  valid,  and  that  it  might  be  properly  described  as  a  modos  in 
discharge  of  tithes,  which  is  a  proposition  that  it  might  be  difficnlt  to 
maintain,  still  the  onus  lies  on  the  defendants  to  show  aflSrmatively  that 
tlie  glebe  is  legally  and  validly  transferred :  for,  if  the  legal  title  to  the 
glebe  is  still  in  the  incumbent,  he  may  claim  it ;  and,  if  he  did,  it  would 
be  impossible  to  say  that  the  agreement,  to  pay  one  sum  for  glebe  and 
tithes  jointly,  without  distinction  as  to  how  much  for  either,  could  any 
longer  be  binding.  Then  do  the  defendants  show  this?  I  think  not; 
for  on  the  evidence  it  appears  that,  subsequently  to  the  disabling  sta- 
tutes, the  glebe  was  in  the  hands  of  the  incumbent  and  the  metes  and 
bounds  perfectly  well  known.  I  therefore  think  this  payment  is  not  a 
valid  discharge,  of  any  kind,  whether  called  modus  or  composition  or  by 
any  other  name. 

Patteson,  J. — It  is  first  to  be  observed  that  this  payment  is  set  np 
as  a  modus  in  discharge  of  tithes;  and  I  apprehend  therefore  that 
the  defendant  is  bound  to  show  what  might  be .  a  modus  at  common 
law ;  for  I  think  that  stat.  2  &  3  W.  4,  c.  100,  only  alters  the  period 
and  makes  it  no  longer  necessary  to  prove  the  payment  of  the  modos 
from  time  immemorial.  This  is  not  an  attempt  to  set  up  a  composition 
by  agreement,  confirmed  by  decree  in  equity,  as  in  Thorpe  v.  Plowden, 
'*'but  a  modus  or  composition  real  such  as  I  never  heard  of,  in 
effect  a  modus  in  lieu  of  rent  of  land.  It  is  supposed  that,  long 
ago,  it  was  agreed  that  201.  annually  should  be  given  in  lieu  of  the  rent 
of  the  glebe,  and  for  the  tithes ;  and  that  this  rent  should  be  charged 
on  all  the  lands  in  the  hamlet.  It  seems  to  me  impossible  to  suppose 
that  an  agreement  was  made  by  which  the  rent  for  the  glebe  was  to  be 
charged  on  other  land,  not  necessarily  in  the  same  occupation.  Thorpe 
V.  Plowden  was  quite  different.  There  lands  of  greater  value  than  the 
glebe,(a)  and  an  annuity,  had  been  given  in  exchange  for  the  glebe  and 
the  tithes ;  and  that  was  confirmed  by  a  decree.  This  arrangement, 
then,  was  held  valid,  not  as  a  composition  real,  or  a  modus,  but  as  a 
composition  rendered  valid  by  stat.  2  &  8  W.  4,  c.  100,  8«  2.     That  is 

(a)  Seo  14  M.  A  W.  537.t 
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qaite  intelligible ;  the  Court  of  Exchequer  Bay  it  is  no  matter  whether 
the  exchange  of  the  lands  was  valid  or  not ;  it  is  a  composition  for  tithes 
and  is  made  valid.  But  that  decision  does  not  touch  the  case  of  a 
modas :  and,  as  I  have  already  said,  it  is  to  me  quite  unintelligible  how 
there  can  be  a  modus  in  lieu  of  rent ;  for  that  is  what  the  defendants' 
case  comes  to. 

Coleridge,  J. — I  also  think  that  the  verdict  should  be  entered  for  the 
plaintiff  on  both  grounds.  The  defendants  rely  on  a  modus ;  and  unless 
they  have  proved  a  discharge  in  the  nature  of  a  modus  they  have  no 
case.  And  in  fact  they  prove  no  discharge  at  all.  The  legal  estate  in 
the  glebe  is,  as  far  as  I  can  see,  still  in  the  incumbent :  it  does  not 
appear  that  there  ever  was,  at  any  time,  an  intention  to  alienate  it ;  but 
for  a  long  time  it  has  been  in  the  occupation  of  parties  who  have  paid 
*one  sum  for  the  tithes,  and  the  use  of  the  glebe,  that  is  rent :  so  ci^rAf^ 
that  the  question  comes  to  be,  as  my  brother  Patteson  says.  Can  ^ 
there  be  a  modus  for  the  rent  of  land?  The  very  statement  of  the 
question  answers  it.(a) 

Rule  absolute  to  enter  a  verdict  for  plaintiff,  (i) 

(a)  No  fourth  Jndgo  was  present 
(6)  Reported  by  G.  BUokbam,  Esq. 


GOBSAR  and  Others  v.  REED.    Nov.  11. 
(In  Error.) 

Error  from  an  inferior  court  of  reoord.  The  record  stated  that  the  plaintifTs,  being  called  to  hear 
the  rerdict,  eame  not,  whereupon  judgment  of  nonsuit  was'entered.  Tacked  to  the  record  was 
a  bill  of  exceptions,  which  set  out  the  evidence  given  at  the  trial,  the  contention  of  the  plain- 
tiffs' counaol  that  there  was  evidence  to  go  to  the  jury,  and  the  ruling  of  the  Judge  that  there 
was  none ;  and  that  the  Judge  then  nonsuited  the  plaintiffs,  whereupon  the  plaintiffs'  counsel 
excepted. 

Held,  that  the  plaintiffs  could  not  maintain  error  on  the  bill  of  exceptions,  after  having  sub- 
mitted to  be  nonsuited.  Secua  if  the  record  had  shown  that  they  appeared  when  called, 
and  the  Judge  without  their  consent  nonsuited  them,  though  appearing. 

Error  from  the  Borough  Court  of  Kingston  upon  Hull.  The  action 
in  the  court  below  was  debt  for  goods  sold  and  delivered  within  the 
jariddiction  of  the  Court,  and  on  accounts  there  stated.  Plea :  Never 
indebted.  Issue  thereon.  The  record  set  forth  the  venire,  the  coming 
of  the  jury  and  their  being  sworn,  and  that  the  jury,  <«  after  evidence 
being  given  to  them,  thereupon  withdrew  from  the  box  here  to  consider 
of  the  verdict  to  be  by  them  given  of  and  upon  the  premises ;  and, 
after  they  had  considered  thereof,  and  agreed  amongst  themselves,  they 
returned  to  the  box  to  give  their  verdict  in  that  behalf.  Whereupon  the 
plaintiffs,  being  solemnly  called,  came  not ;  nor  do  they  further  prosecute 
their  writ  against  the  defendant.  Therefore  it  is  considered,"  &c. 
Judgment  of  nonsuit. 

2f2 
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*«^4.n  *Tacked  to  the  record  was  a  bill  of  exceptions,  which  setforlli 
-'  at  length  the  evidence  given  on  the  trial  before  the  Recorder,  u 
judge  of  the  Borough  Court;  objection  by  the  defendant  that  theevi* 
dence  was  of  a  cause  of  action  not  accruing  within  the  jurisdiction; 
contention  bj  the  plaintiff's  counsel,  that  there  was  evidence  on  each 
count ;  and  ruling  of  the  judge  that  there  was  no  evidence  in  support 
of  either  count.  <<  And  the  said  Judge  of  the  Court  aforesaid,  haTing 
so  declared  his  opinion  and  decision  in  favour  of  the  said  defendant  on 
the  issue  aforesaid  with  respect  to  both  the  counts,  nonsuited  the  plaiQ- 
tiffs.  Whereupon  the  counsel  for  the  plaintiffs,  conceiving  that  sach^ 
opinions  and  decisions  of  the  said  Judge  were  erroneous  and  bad  in 
law,  made  his  exceptions  to  the  said  opinions,  decisions,  and  judgments 
of  the  said  Judge."  It  then  stated  the  tendering  and  sealing  of  ih 
bill  of  exceptions. 

The  case  was  now  argued. (a) 

Cfrompton^  for  the  plaintiffs. — The  ruling  of  the  judge  was  erroneoos. 
[Lord  Campbell,  C.  J. — First  satisfy  us  that  error  lies  on  a  bill  of 
exceptions,  at  the  suit  of  a  plaintiff,  after  he  has  been  nonsuited.]  In 
Strother  v.  Hutchinson,  4  New  Ca.  83  (E.  C.  L.  R.  vol.  83),  the  prece- 
dents were  examined,  and  showed  that  error  lay  after  a  nonsuit;  and, 
if  error  will  lie  at  all,  it  may  as  well  lie  on  a  bad  ruling  appearing  on 
a  bill  of  exceptions  as  on  any  other  error.  Accordingly,  the  Conrt  of 
Common  Pleas  held  that  it  did  lie  on  a  bill  of  exceptions  showing  an 
improper  nonsuit.  (He  then  proceeded  to  argue  on  the  merits :  but,  as 
the  Court  pronounced  no  opinion  on  these,  the  argument  on  this  point 
is  omitted.) 

^-^j,-.  *Mellishj  contrl.— Error  does  not  lie  after  a  nonsuit,  becanse 
"'''  the  plaintiffs  did  not  appear.  When  a  Judge  declares  his  opinion 
to  be  that  there  is  no  evidence,  and  directs  that  the  plaintiff  be  calH 
the  plaintiff  may,  if  he  pleases,  appear  and  insist  on  the  case  going  to 
the  jury.  Then  the  Judge  has  no  power  to  enter  a  nonsuit ;  he  maj 
direct  the  jury  that  there  is  no  evidence ;  and  on  that  direction  a  bill 
of  exceptions  may  be  tendered  and  a  writ  of  error  will  lie.  [Lord 
Campbell,  C.  J. — I  remember  on  one  occasion  appearing  when  tbe 
plaintiff  was  called,  and  getting  the  verdict.]  There  is  a  possible  case, 
in  which  the  Judge,  instead  of  suffering  the  plaintiff  to  appear  and 
directing  a  verdict  for  the  defendant,  refuses  to  allow  the  plaintiff  to 
appear  and  insists  on  a  nonsuit.  Such  was  the  case  in  Strother  r. 
Hutchinson.  There,  the  ruling,  that  there  was  no  evidence  for  tbe 
plaintiff,  was  manifestly  right ;  but  the  bill  of  exceptions  showed  that 
the  Judge  directed  a  nonsuit  though  the  plaintiff  by  his  attomer 
appeared  and  insisted  «<on  the  illegality  of  nonsuiting  him,  the  said 
William  John  Strother,  without  his  consent,  and  contrary  to  his  wish. ' 
That  was  clearly  an  illegal  proceeding ;  and,  when  the  objection  vas 

(a)  Before  Lord  Campbell,  C.  J.,  Patteson  and  Coleridge,  Ja^ 
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taken  that  the  plaintiff  appeared  by  the  record  to  be  absent,  and  there- 
fore could  not  be  heard,  Tindal,  C.  J.,  answered :  <<  But  that  is  setting 
op  as  a  defence,  the  thing  itself  which  is  the  subject  of  complaint ;  a 
course  which  is  prohibited  bj  the  maxim,  Non  potest  adJuci  exceptio 
ejusdem  rei  cujus  petitur  dissolutio."  That  judgment  was,  in  effect, 
that  according  to  the  bill  of  exceptions  there  was  no  nonsuit ;  for  the 
essence  of  a  nonsuit  is  that  the  party  does  not  appear  when  r^cc^o 
*cal]ed  on.  If,  in  deference  to  the  opinion  of  the  Judge,  the  *- 
plaintiff  does  not  appear,  the  nonsuit  is  right.  In  the  present  case 
there  is  nothing  to  show  that  the  plaintiffs  did  appear ; .  and  there  is  no 
exception  that  the  Judge  refused  to  let  them  appear.  The  writ  of 
error  therefore  cannot  be  supported.  The  cases  show  that  a  writ  of 
error  after  nonsuit  is  considered  as  necessarily  frivolous ;  Kempland  t;. 
Macaulay,  4  T.  R.  436,  Evans*  r.  Swete,  2  Bing.  826  (E.  C.  L.  R.  vol. 
9).  The  course  which  the  plaintiffs  ought  to  have  pursued  is  indicated 
in  Minchin  v.  Clement,  1  B.  &  Aid.  252.  Lord  Ellenborough  there 
sajs :  «( It  is  in  the  plaintiff's  option  to  be  nonsuited  or  not ;  and  if  at 
the  trial  he  had  refused  to  be  nonsuited,  and  the  Judge  had  then 
directed  the  jury  to  find  a  verdict  against  him,  it  was  competent  to  the 
plaintiff  to  have  tendered  a  bill  of  exceptions."  But  then  the  verdict 
must  have  been  for  the  defendant,  and  the  judgment  final.  Whereas, 
if  the  present  form  of  proceeding  were  allowed,  a  plaintiff  might  go  up 
to  the  House  of  Lords,  i^nd  when  the  judgment  was  there  affirmed, 
commence  a  new  action.  This  is  a  privilege  to  which  he  is  not  entitled. 
Interest  republicse  ut  sit  finis  litium.  The  plaintiffs  were  to  elect  whe- 
ther they  would  come  again,  or  rely  on  their  case  as  it  stood.  (The 
argument  on  the  merits  is  omitted.) 

Orompton,  in  reply. — In  Strother  v.  Hutchinson,  the  entry  on  the 
record  was  the  same  as  here.  [Lord  Campbell,  C.  J. — But  the  bill  of 
exceptions  showed  that  it  was  not  a  nonsuit  on  the  party  not  appear- 
ing.] The  bill  of  exceptions  here  shows  it  was  not  voluntary.  If  a 
party  may  contradict  the  record  at  all  by  a  bill  of  exceptions,  r^^c^j^ 
*and  Strother  v.  Hutchinson  shoWs  that  he  may,  it  becomes  ^ 
merely  a  question  of  degree.  The  present  bill  of  exceptions  does  not 
contradict  it  quite  so  much.  Cur,  adv,  vult 

Lord  Campbell,  C.  J.,  on  a  subsequent  day  in  this  term  (November 
21st),  delivered  judgment. 

We  are  of  opinion  that,  if  upon  the  trial  of  a  cause  the  Judge  directs 
a  nonsuit,  and  the  plaintiff  does  not  appear  when  called,  he  cannot  ten- 
der a  bill  of  exceptions  and  bring  a  writ  of  error,  assigning  for  error 
that  the  Judge  improperly  directed  the  nonsuit.  The  proper  course 
would  have  been  for  the  plaintiff,  when  called,  to  have  appeared  and 
required  the  Judge  to  direct  the  jury  in  point  of  law  in  his  favour. 
Upon  the  Judge  refusing  to  do  so,  or  refusing  to  permit  him  to  appear, 
he  might  have  tendered  a  bill  of  exceptions  and  brought  a  writ  of  error. 
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He  had  a  clear  right,  if  he  so  thought  fit,  to  have  the  issues  joined  sub- 
mitted to  the  jury,  and  to  tender  a  bill  of  exceptions  upon  the  Judge's 
direction  in  point  of  law ;  and,  if  the  Judge  refused  to  permit  bim  to 
appear,  and  insisted  on  nonsuiting  him  agaiiist  his  will,  this  would  be  s 
miscarriage  for  which  a  bill  of  exceptions  would  lie.  But,  if,  acquiescing 
in  the  nonsuit,  he  does  not  appear,  and  no  direction  in  point  of  law  is 
given  to  the  jury,  and  no  verdict  is  found,  we  conceive  that  the  suppo- 
sition of  a  bill  of  exceptions  is  an  absurdity.  When  the  plaintiff  has 
made  default  and  abandoned  his  suit,  he  is  not  in  court,  and  it  is  im- 
possible that  he  should  tender  a  bill  of  exceptions.  His  only  remedy 
^_  .^  is  an  application,  to  the  Court  from  which  *the  record  comes,  to 
-'  set  aside  the  nonsuit  and  grant  a  new  trial.  In  the  vast  majority 
of  cases  ample  justice  is  thus  done  to  the  plaintiff:  but,  if  he  distrusts 
the  court  from  which  the  record  comes,  and  wishes  to  put  the  question 
of  law  upon  the  record,  his  course  is  to  appear  and  to  insist  on  the 
Judge  directing  the  jury,  and  on  the  jury  finding  a  verdict.  That  he  is 
entitled  to  do  so  is  clearly  established  by  Minchin  v,  Clement,  1  B.  t 
Aid.  252,  and  various  other  authorities  collected  in  note  (t)  to  Mounson 
V.  Redshaw,  1  Wms.  Saund.  195  d,  e,  6th  ed.  A  writ  of  error  may  be 
brought  where  there  has  been  judgment  upon  a  nonsuit ;  but  this  is  for 
some  error  subsequent  to  the  nonsuit,  which  can  so  rarely  occur  that 
such  a  writ  of  error  is  considered  as  almost  necessarily  brought  for 
delay.  In  Evans  v.  Swete,  2  Bing.  326,  328  (E.  G.  L.  R.  vol.  9),  Best, 
C.  J.,  says:*««It  is  diflScult,  indeed,  to  conceive  how  error  can  lie  after 
a  nonsuit,  except  for  some  mistake  in  entering  up  the  judgment ;  error 
on  the  original  record  cannot  be  complained  of  when  the  plaintiff  has 
abandoned  all  his  proceedings." 

Mr.  Crompton  placed  all  his  reliance  on  Strother  v.  Hutchinson,  2 
New  Ca.  83  (E.  G.  L.  R.  vol.  29),  an  instance  (and  the  only  one  to  be 
found  in  the  books)  of  a  bill  of  exceptions  on  a  nonsuit.  But,  when 
examined,  it  will  be  found  to  be  no  authority  for  him,  as  the  language 
of  the  Judges  must  be  construed  with  reference  to  the  proceedings 
before  them.  There  the  plaintiff,  instead  of  acquiescing  in  the  nonsuit, 
appeared  when  called;  and  the  very  exception  taken  was  that  the 
Judge  still  insisted  on  nonsuiting  him,  instead  of  leaving  the  issue  to 
the  jury  with  a  direction  in  point  of  law  how  it  was  to  be  found.  The 
♦5461  ^*"  ^^  exceptions  *alleged,  2  New  Ca.  86  (E.  C.  L.  R.  vol.  29), 
^  that,  though  the  said  plaintiff,  «« the  said  William  John  Strother, 
did  then  and  there  by  his  said  attorney  insist  upon  the  cause  being  left 
to  the  jury,  and  did  offer  to  abide  their  determination,  and  did  appear 
on  his  being  called,  and  did  refuse  to  consent  to  a  nonsuit ;  yet  the 
said  sheriff"  >«  did  then  and  there"  «« order  the  said  William  John 
Strother  to  be  called ;  and  did  then  and  there  declare  that  the  said 
William  John  Strother  was  nonsuited ;  and  the  jury  thereupon  did  not 
give  a  verdict ;  whereupon  the  said  William  John  Strother,  by  his  said 
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sttornej,  did  then  and  there  except  to  the  opinion  of  the  said  sheriff, 
and  did  insist  on"  <«  the  illegality  of  nonsuiting  him,  the  said  William 
John  Strother,  without  his  consent,  and  contrary  to  his  wish."  Tindal, 
C.  J.,  says :  <<  It  is  then  objected  that  the  Judge's  directing  a  nonsuit 
cannot  be  the  subject  of  a  bill  of  exceptions.  I  think,  however,  that 
such  a  direction  falls  within  the  principle  on  which  that  remedy  has 
been  provided  for  errors  in  judgment  at  the  trial."  But  this  must  be 
anderstood  of  directing  a  nonsuit  when  the  plaintiff  has  appeared,  and 
refused  to  be  nonsuited.  Being  still  in  court  and  desirous  to  prosecute 
his  suit,  there  is  no  difficulty  in  supposing  that  he  tenders  a  bill  of  ex- 
ceptions. In  the  present  case  thefe  is  the  following  statement  in  the 
record  of  the  judgment :  « Whereupon  the  plaintiffs,  being  solemnly 
called,  came  not ;  nor  do  they  further  prosecute  their  suit  against  the 
defendant :  Therefore  it  is  considered  that  the  plaintiff  take  nothing  by 
his  writ :"  and  the  bill  of  exceptions  appended  to  the  judgment  well 
abows  that  the  plaintiff  acquiesced  in  the  nonsuit,  and  never  offered  to 
appear.  The  said  ''^ Judge  then  declared  it  to  be  his  opinion  and  r^ce^Y 
held  and  affirmed  that  there  was  no  evidence  of  an  account  *- 
stated  within  the  said  jurisdiction ;  and  the  said  Judge,  «« having  so 
declared  his  opinion  and  decision  in  favour  of  the  said  defendant," 
« nonsuited  the  plaintiffs.  Whereupon  the  counsel  for  the  plaintiffs" 
made  his  exceptions,  &o.  No  opposition  is  offered  to  the  nopsuit ;  and 
no  bill  of  exceptions  is  alleged  to  have  been  tendered  till  the  plaintiffs, 
when  called,  had  declined  to  come  forth,  and  were  in  court  no  longer. 
Strother  v.  Hutchinson,  4  New  Ga.  83  (E.  G.  L.  R.  vol.  83),  therefore, 
is  not  an  authority  in  point. 

We  have  only  further  to  observe  that  extreme  inconvenience  would 
follow  if  a  practice  were  introduced  of  tendering  a  bill  of  exceptions 
upon  the  Judge's  direction  in  point  of  law  without  a  finding  of  the  issue 
by  the  jury ;  for  the  record  might  thus  be  carried  into  the  House  of 
Lords,  and,  after  a  decision  against  the  plaintiff  by  the  court  of  last 
resort,  a  nonsuit  merely  would  be  confirmed,  and  he  would  be  at  liberty 
to  commence  a  fresh  action  for  the  same  cause. 

Upon  the  whole,  we  are  of  opinion  that  no  error  is  assigned  in  the 
present  case  of  which  we  can  take  notice ;  and  that  the  defendant  in 
error  is  entitled  to  our  judgment.  Judgment  affirmed.(a) 

(a)  Reported  by  C.  Blackboni,  Esq. 
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*6481  ^'^^^  Overseers  of  the  Poor  of  the  Township  of  MUCH  HOOLE, 
^      Appellants,  v.  The  Overseers  of  the  Poor  of  the  Township  of 
PRESTON,  Respondents.     Nov.  12. 

An  Irish  man,  haring  no  Bnglish  settlement,  married  a  woman  lettled  in  A.,  and  lived  wiih  her 

in  B.  for  more  than  five  years.    He  then  deserted  her  and  left  the  kingdom. 
Held  that  she  was  removable  from  B.  to  A.,  not  to  Ireland. 

On  notice  of  appeal  against  an  order  of  two  justices  for  the  removal 
of  Ann  Ward,  wife  of  Michael  Ward,  and  her  six  children,  from  the 
township  of  Preston  to  that  of  Mach  Hoole,  both  in  the  county  of  Lid- 
caster,  a  case,  in  effect  as  follows,  wtis  stated,  by  consent  and  by  order 
of  a  Judge  under  stat.  12  &  18  Vict.  c.  45,  s.  11,  for  the  opinion  of  this 
Court. 

Michael  Ward,  the  husband  of  the  pauper  Ann  Ward,  is  an  Irishman, 
and  has  not  acquired  any  settlement  in  England.  In  the  month  of  May, 
1836,  the  said  Michael  Ward  married  the  said  Ann  Ward,  who  then 
had,  and  still  has,  a  maiden  settlement  in  the  township  of  Much  Hoole. 
The  several  children  mentioned  in  the  said  order  are  the  lawful  issue  of 
the  said  Michael  Ward  and  Ann  his  wife.  The  said  Michael  Ward  and 
Ann  his  wife,  have  respectively  resided  more  than  five  years,  next  before 
the  16th  of  November,  1849,  in  the  said  township  of  Preston  ;  and  they, 
and  their  said  family,  were  then  irremovable  therefrom.  On  the  said 
16th  of  November,  1849,  Michael  Ward  deserted  his  said  wife  and 
family,  and  went  to  America,  and  has  not  since  returned  to  them :  and 
they  continued  to  reside  in  the  said  parish  of  Preston  up  to  the  time 
„t- .Q,  of  the  application  for  the  warrant  for  their  removal,  and  *8till 
-^  continue  to  reside  therein.  Such  warrant  or  order  was  obtained 
in  consequence  of  the  said  Ann  Ward  and  her  children  having  become 
chargeable  to  the  said  township  of  Preston  through  poverty,  and  not 
from  sickness  or  accident. 

The  question  for  the  opinion  of  the  Court  is,  Whether  the  said  Ann 
Ward  and  her  said  children  were  irremovable  from  the  said  township 
of  Preston ;  and,  if  not.  Whether*  the  said  Ann  Ward  and  her  said 
children,  or  any  of  them,  and  which,  were  removable  to  the  maiden 
settlement  of  the  said  Ann  Ward.  If  the  Court  should  be  of  opinion 
that  the  said  paupers  were  irremovable,  or  that  they  are  not  remov- 
able to  the  maiden  settlement  *of  Ann  Ward,  then  judgment  quashing 
the  said  order  was  to  be  entered  at  the  sessions.  If  the  Court  should 
be  of  opinion  that  the  said  paupers  or  any  of  them  were  removable  to  the 
maiden  settlement  of  the  said  Ann  Ward,  then  judgment  confirming 
the  said  order  as  to  such  of  them  as  were  so  removable  was  to  be  en- 
tered at  the  sessions  accordingly. 

Pashlet/j  in  support  of  the  order  of  removal. — The  first  question  is,. 
Whether  there  was  such  a  disruption  of  Michael  Ward's  residence  as  to 
deprive  him  of  his  status  of  irremovability.     The  absence  ia  a  disrup- 
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tioD,  nnless  there  is  something  to  show  an  apimus  revertendi ;  Regina 
V.  Llanellj,  ante,  p.  40.  In  that  case  the  Sessions  had  negatived  the 
disruption  and  qnashed  the  order,  so  that  it  lay  on  the  respondents  to 
satisfy  this  Court  that  there  was  no  evidence  of  an  animus  revertendi ; 
yet  the  Court  held  the  removability  proved.  ♦Then,  the  husband  p^ccn 
is  an  Irishman,  having  no  English  settlement ;  but  as  he  has  de-  ^ 
serted  his  wife  and  family  they  are  to  be  removed  to  her  settlement ; 
Box  V.  Cottingham,  7  B.  &;  C.  615  (E.  C.  L.  R.  vol.  14).  Stat.  8  &  9 
•Viet.  c.  117,  makes  no  difference;  Regina  v.  All  Saints,  Derby,  14  Q. 
B.  207  (E.  C.  L.  R.  vol.  68).  Stat.  9  &  10  Vict.  c.  66,  s.  1,  concludes 
with  a  proviso,  for  which  another  proviso  is  substituted  by  stat.  11  k 
12  Vict.  c.  Ill,  B.  1 ;  but  that  does  not  affect  the  place  to  which  the 
wife  and  children  are  removable  if  they  have  a  settlement. 

Overend,  contra. — TJie  husband,  if  he  came  back,  would  be  removable, 
as  there  has  been  a  disruption  in  his  residence.  But  there  has  been 
none  in  the  wife's.  If  she  had  no  settlement  of  her  own,  she  would  be 
within  the  proviso ;  but,  as  it  is,  she  is  within  the  enacting  part,  but 
not  within  the  proviso.  [Lord  Campbell,  C.  J. — It  seems  a  strange 
enactment  that  a  woman  should  not  be  removable  because  she  has  a 
settlement.  Has  that  construction  ever  been  put  upon  the  Act  ?]  At 
all  events,  if  she  is  removable,  it  is  to  Ireland. 

Poihley  was  heard  in  reply. 

Lord  Campbell,  C.  J. — The  proviso  is  not  artificially  expressed: 
but,  reading  it  with  the  other  provisions'  of  the  statute',  I  think  the 
meaning  appears  to  be,  that  a  wife,  left  in  such  circumstances  as  the 
present,  is  not  irremovable.  Then,  if  she  be  removable  at  all,  it  must 
be  to  her  maiden  settlement ;  it  can  be  to  no  place  else. 

Patteson,  J. — Rex  v.  Cottingham  leaves  no  doubt  *that,  be-  r»rr^ 
fore  Stat.  9  &  10  Vict.  o.  66,  this  woman  would  have  been  remov-  ^ 
able  to  her  maiden  settlement.     And  I  think  she  must  be  so  still ;  but 
I  own  I  cannot  construe  the  Act. 

WiGHTMAN,  J. — If  the  husband  came  back  he  would  be  removable, 
and  his  wife  and  children  with  him.  Then  his  desertion  does  not  render 
them  irremovable.  She  may  be  removed  somewhere ;  and  the  authori- 
ties show  that  it  is  to  her  maiden  settlement. 

Erlb,  J. — I  did  not  hear  the  whole  argument ;  but  I  concur  in  the 
judgment.  Judgment  for  the  respondents.(a) 

(a)  Reported  hj  C.  BUekbanii  Biq. 
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The  QUEEN  v.  The  Inhabitants  of  KENTMERE.    Nov.  13. 

Ily  a  local  act,  reciting  that  it  was  expedient  to  form  reserroin  on  the  river  K.  for  the  par- 
pose  of  affording  a  more  regular  supply  of  water  to  the  mills  on  its  banks,  and  by  means 
thereof  cleansing  the  stream  and  improving  the  health  of  those  resident  on  its  banks,  the 
ocoupaots  of  mills  on  the  river  K.  were  made  Commissioners  for  making  reservoirs;  and 
the  eaid  Commissioners  were  anthorixed  to  make  and  maintain  reservoirs,  and  to  levjr  a  water 
rate  on  all  mills  using  the  water,  for  the  purposes  of  defraying  the  expenses  of  the  Act, 
and  maintaining  the  reservoirs. 

Tbo  Commissioners  made  a  reservoir  occupying  forty-eight  acres,  entirely  sitoate  in  the  township 
of  K.  The  mills  benefited  were  situate  in  eight  otber  townships.  The  overseers  of  K.  rated 
the  Commissioners  as  occupants  of  land.  On  appeal,  the  Sessions  stated  the  above  facts  in  a 
case,  in  which  they  found,  as  a  fact,  that,  if  the  works  occupied  by  the  Commissioners  bad  been 
a  private  undertaking,  belonging  to  persons  who  had  increased  the  available  supply  of 
water  by  means  of  the  reservoir  as  the  Commissioners  had  done,  and  who  could  allow  or 
refuse  the  millowners  the  benefit  of  such  increased  supply,  and  charge  them  for  it,  the 
assessed  value  would  be  a  fair  one. 

Held :  That  the  Commissioners  had  a  beneficial  occupation,  and  were  rateable :  and  That,  on  the 
above  finding,  the  quantum  of  the  assessment  was  right  • 

On  appeal,  by  the  Commissioners  of  the  Kefldal  Reservoirs,  against 
i^f-f-o-}  *  ^**®  ^^^  ^^®  relief  of  the  poor  *of  the  township  of  Kentmere 
-*  in  the  county  of  Westmoreland,  the  Sessions  quashed  the  rate, 
subject  to  the  opinion  of  this  Court  on  the  following  case. 

The  appellants  are  constituted  the  Commissioners  of  the  Kendal 
Reservoirs,  bj  stat.  8  &  9  Vict.  c.  cxl.  :(a)  and,  under  the  provisions 
of  that  statute,  thej  have  constructed  a  reservoir  at  the  head  of  the 
vale  of  Kentmere,  on  the  stream  called  the  Kent,  in  the  respondent 
township,  by  placing  an  embankment  across  the  ^course  of  the 
stream,  and  so  impounding  the  water  above  the  embankment,  the 
flow  from  the  stream  passing  through  a  pipe  in  the  embankment ;  and, 
in  so  carrying  out  the  statute,  they  have  expended  upwards  of  12,000J. 
The  land  on  which  the  reservoir  is  constructed  is  in  quantity  upwards 

(a)  (Local  and  personal,  public),  '<  For  making  and  muntaining  reservoirs  in  the  parish  of 
Kendal  in  the  county  of  Westmoreland." 

Sect  1  recites  that  it  is  expedient  that  reservoirs  shonld  be  constructed  at  the  sources  of 
certain  streams,  amongst  others,  the  Eenty  "  for  the  purpose  of  affording  a  4>etter  and  more 
regular  supply  of  water  to  the  mills  and  manufactories  upon  the  said  streams  respectively,  and 
by  means  thereof  of  cleansing  the  said  streams,  and  thereby  promoting  the  health  of  the 
persons  residing  upon  the  banks  of  such  streams." 

Sect  3,  that  certain  persons  named,  "  and  all  other  persons  who  now  are  or  hereafter  shall  be 
owners  or  occupiers  of  any  fall  of  water,  mill,  or  works  upon  the  said  streams  or  any  of  them 
of  the  annual  value  of  50/.,  and  every  person  who  is  now  or  hereafter  shall  be  a  joint-owner  or 
ocenpier  of  any  fall  of  water,  miU,  or  works  upon  the  said  streams  or  any  of  them  of  the  annual 
value  of  8U{.  or  upwards,  liable  to  be  rated  by  virtue  of  this  Act,  shall  be  and  they  are  hexeby 
declared  to  be  *  The  Commissioners  of  the  Kendal  Reservoirs.'" 

Sect  89  authorizes  the  Commissioners  to  levy  rates  "upon  all  occupiers  of  mOls,  factories,  or 
other  premises  now  erected  or  hereafter  to  be  erected  upon  or  across  the  line  or  course  of  the 
said  streams  or  any  of  them,  who  shall  occupy  or  employ  any  fall  of  water  now  taken  up  or  here- 
after to  be  taken  up,  giving  motion  to  any  wheel,  engine,  or  other  machinery,  or  affording  any 
benefit  or  advantage  to  such  mills,  factories,  or  other  premises  situate  between  the  site  oi  the 
leveral  reservoirs  hereby  authorised  to  be  made  respectively,  and  the  Junction  of  the  waters  there- 
from with  the  sea,"  in  proportion  to  the  depth  of  fall  occupied  by  them.  Sect  102  exempts  from 
the  rate  corn-mills  not  employing  more  than  six  pair  of  stones.  Sect  108  appropriates  the 
moneys  to  be  received  by  the  Commissioners  to  maintaining  the  reservoirs,  forming  a  reserve 
tand  for  extraordinary  contingencies,  and  paying  principal  and  interest  on  the  money  borrowed 
for  the  parpoies  of  the  Act 
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of  fortj-oight  acres,  is  wholly  situate  in  the  respondent  township  of 
Eentmere,  and  was  purchased  by  the  Commissioners  for  the  sum  of 
10402.,  and  was,  previous  to  such  purchase,  of  the  net  annual  rateable 
value  of  121,     In  this  reservoir  is  collected  a  portion  of  the  surplus 
water  of  the  river  Kent,  which  would  otherwise  flow  down  it,  and  cause 
floods  over  the  adjoining  lands  in  certain  seasons :  and  this  collected 
water  is  allowed  again  to  flow  into  and  down  the  river  as  required  for 
the  purposes  of  the  mills  and  manufactories .  on  the  said  river.     The 
result  obtained  is  a  more  regular  and  convenient  supply  of  water  to 
such  mills  and  manufactories,  and  thereby  an  increased  regularity  in 
the  motive  power,  whereby  the  said  mills  and  manufactories  are  enabled 
to  continue  working  at  times  when,  without  the  reservoir,  they  would 
be  compelled  partially  to  cease  working.    The  Kent  runs,  for  a  distance 
of  upwards  of  one  mile  from  the  reservoir,  in  the  respondent  township, 
and  afterwards  runs  through  several  other  townships,  each  maintaining  its 
own  poor.    The  only  mill  situated  in  the  respondent  township  is  a  very 
small  mill,  used  solely  for  grinding  corn,  and  exempt  (by  sect.  102  of 
Stat.  8*&  9  Vict.  c.  cxl.)  from  the  payment  of  the  rates  made  under  the 
above-mentioned  statute.     There  ate  ten  mills,  lower  down  on   the 
Kent,  below  the  respondent  township,  benefited  by  the  said  reservoir, 
and  rateable  to  the  rates  made  under  the  said  statute :  the  most  distant 
of  which  mills  from  the  *township  of  Kentmere  is  situate  about  r^rf-s 
sixteen  miles  from  the  said  reservoir  down  the  Kent;  and  the  ^ 
said  ten  mills  are  situate  in  eight  of  the  townships  through  which  the 
river  passes.     The  Commissioners  have,  under  the  powers  contained  in 
the  statate,  levied  rates  in  order  to  pay  the  interest  on  the  money  bor- 
rowed for  the  purpose  of  constructing  the  reservoir,  and  the  necessary 
charges  and  expenses  connected  with  its  maintenance  and  carrying  out 
the  objects  to  which  the  rate  is  by  the  Act  made  applicable.     For  the 
year  ending  1849,  they  so  raised  the  sum  of  697Z.  11$,  lOd.,  and,  for  the 
year  ending  June  1850,  the  sum  of  8252.  is. ;  which  sums  have  been 
expended  in  making  the  said  payments.     The  whole  of  the  works  of 
the  Commissioners,  and  which  consist  of  the  said  reservoir,  are  situate 
in  the  respondent  township ;  and  the  water  from  the  reservoir  flows 
along  the  ancient  bed  of  the  river.     The  respondents  have  assessed  the 
said  Commissioners  in  the  said  rate  or  assessment,  made  on  the  29th 
of  May,  1850,  as  above  mentioned,  as  occupiers  of  the  said  land  and 
leservoir  in  the  said  township  of  Kentmere,  at  the  sum  of  92.  8^.  6(2., 
teing  on  a  net  rateable  value  of  8772.  and  a  gross  estimated  rental  of 
4442. ;  and,  on  the  hearing  of  the  said  appeal,  it  is  admitted  that  the  said 
rate  or  assessment  is  duly  made,  and  valid  in  all  respects,  except  only 
as  to  the  rateability  of  the  said  Commissioners,  and  as  to  the  amount 
at  which  they  are  rateable,  if  at  all,  in  respect  of  the  said  land  and 
reservoir.     And  it  is  also   admitted  that  the  appellants  have  duly 
appealed  against  the  said  rate  or  assessment,  and  raised  the  said  two 
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questions.    It  is  admitted,  for  the  purposes  of  this  appeal  and  case,  thst, 
if  the  works  constructed  and  carried  on  bj  the  Commissioners  bad  been 
,^  -  .  _  a  private  ^undertaking  of  any  person  or  persons  who  had  increased 
^  the  available  supply  of  water  to  the  different  millowners  as  is 
done  by  the  reservoir,  and  who,  at  pleasure,  could  allow  or  refose  the 
millowners  the  benefit  of  such  increased  supply  of  water,  and  could 
charge  them  for  such  supply,  the  assessment  would  then  be  a  fair  and 
proper  assessment  on  the  occupiers  of  such  reservoir.     It  is,  howerer, 
contended  by  the  appellants :  First,  that  they  are  not  rateable  at  all, 
inasmuch  as  the  construction  and  maintenance  of  the  reservoir  nnder 
the  said  statute  is  a  public  undertaking,  and  their  actual  occupation  of 
the  said  reservoir  under  the  said  statute  i^,  necessarily,  not  snob  a 
beneficial  occupation  as  to  make  them  rateable  to  the  poor  in  respect 
thereof;  Secondly,  that,  if  they  are  rateable,  they  are  not  to  be  rated 
as  occupiers  who  are  entitled  to  allow  or  refuse  the  benefit  of  the 
increased  supply  of  water  to  the  occupiers  of  mills,  and  to  charge  tbem 
for  such  supply,  inasmuch  as  the  only  benefit  produced  by  the  con8t^l^ 
tion  of  the  said  reservoir  is  enjoyed  by  the  said  several  mills  and  mann- 
factories,  the  value  of  which  it  admittedly  increases,  and  the  occnpien 
of  which  are  liable  to  be  assessed  to  the  poor  rates  in  their  respectire 
townships  in  respect  of  such  increased  value,  and  inasmuch  as  the  Com- 
missioners under  the  said  Act  are  liable  to  be  rated  and  assessed  to  the 
poor  rates  in  each  of  the  townships  in  which  the  mills  and  manufactorieB 
are  situate,  in  respect  of  the  rates  payable  to  them,  under  sect.  89  of 
Stat.  9  &  10  Vict.  c.  cxl.,  by  the  occupiers  of  such  mills  and  manaf8^ 
tories.     It  is  admitted  that  the  rateable  value  of  the  land  occupied  by 
the  appellants,  as  it  existed  at  the  time  of  the  original  construction  of 
the  reservoir,  was  the  sum  of  122.  only ;  and  it  is  also  admitted  tbat 
^f-f-r^-t  122.  would  now  be  the  ^rateable  value  of  the  same  land  if  the  said 
-^  reservoir  bad  not  been  constructed. 

If  the  Court  should  be  of  opinion  that  the  appellants  are  not  ratea- 
ble at  all  in  respect  of  their  occupation  as  above  mentioned,  the  order 
of  Sessions  is  to  stand  confirmed,  or  such  other  order  is  to  be  made  in 
the  premises,  by  striking  out  the  assessment  on  the  appellants,  or  otber- 
wise,  as  to  the  Court  may  seem  fit.  And,  if  the  Court  shall  be  of 
opinion  that  the  appellants  are  not  rateable,  as  occupiers  who  at  tbeir 
pleasure  could  allow  or  refuse  the  millowners  the  benefit  of  sucb  in- 
sreased  supply  of  water  as  aforesaid,  and  could  charge  them  for  snch 
supply,  then  the  amount  of  rate  is  to  be  ascertained  pn  such  principle 
as  the  Court  shall  determine.  But,  if  the  Court  should  be  of  a  differ- 
ent opinion  on  each  of  the  questions  aforesaid,  then  and  in  such  case 
the  order  of  Sessions  is  to  be  quashed,  and  the  rate  appealed  against  is 
to  be  in^all  respects  confirmed. 

The  case  was  argued  in  this  term.(a) 

(a)  Wednesday,  KoTember  1201.  Before  Lord  Campbell,  0.  J.,  PatteeoB,  Wl^imm,  vti 
Brie,  Ji. 
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Cowling^  in  support  of  the  order  of  Sessions. — Stat.  8  &  9  Viet.  e. 
cxI.,  was  passed,  as  appears  bj  sect.  1,  to  improve  the  river,  partly  for 
the  sake  of  the  mills  and  manufactories,  and  partly  to  promote  the 
health  of  those  residing  on  its  banks.  Sect.  8  makes  the  owners  and 
occnpiers  of  water  privileges  and  mills,  of  a  certain  value,  Commis- 
sioners ;  and  in  pursuance  of  their  powers  these  Commissioners  have 
made  the  reservoir  in  question.  The  expenses  are,  bj  sect.  89,  to  be 
defrayed  by  means  of  *a  water  rate,  from  which,  by  sect.  102,  r^^t-^-m 
corn  mills  are  exempted ;  and,  by  sect.  108,  the  proceeds  of  this  ^ 
are  strictly  appropriated  to  the  purposes  of  the  Act.  That  being  so, 
the  first  question  is.  Are  the  Commissioners  rateable  at  all?  They 
occupy  land  which,  by  statute,  they  must  occupy  in  a  particular  man- 
ner, 80  as  to  produce  a  benefit  to  the  mills  and  works  which  are  situated 
in  other  townships.  It  is  a  kind  of  easement  to  pen  back  the  waters 
of  the  Kent,  in  this  township,  for  the*  benefit  of  the  townships  below. 
They  are  not  more  rateable  in  respect  of  the  enhanced  value  of  these 
mills  than  the  occupiers  of  land  over  which  there  was  a  right  of  way 
would  be  rateable  in  respect  of  the  enhanced  value  of  the  dominant 
tenement.  In  Rex  v.  The  Aire  and  Calder  Navigation,  4  B.  &  Ad.  189, 
141  (E.  G.  L.  R.  vol.  24),  Lord  Tenterden  asks :  <<  Suppose  water  is 
tamed  into  a  canal  from  a  river  by  means  of  a  wear,  are  the  profits  of 
the  canal  to  be  rated  where  the  wear  is  ?  If  a  wear  in  parish  A.  turns 
water  to  a  mill  in  parish  B.,  are  the  returi^s  of  the  mill  in  B.  to  be 
rated  in  A.  V*  That  is  precisely  the  present  case.  [Lord  Campbell, 
C.  J. — But,  where  land  is  occupied  and  used  so  that  it  produces  profit,  is 
it  not  rateable  ?  As  yet  you  are  not  speaking  of  the  quantum :  is  there 
not  to  be  some  rate  ?  Erlk,  J. — In  Rex  v.  The  Aire  and  Calder  Navi- 
gation, 3  B.  &;  Ad.  189  (E.  C.  L.  R.  vol.  28),  the  undertakers  had  no 
interest  in  the  soil  of  the  canal.]  No:  but  the  question  was  as  to  the* 
rateability  of  the  dam ;  and  the  judgment  of  Taunton,  J.,  is  very  closely 
in  point. 

Further,  the  Commissioners  occupy  for  public  purposes,  and  are  there- 
fore not  rateable.     They  enjoy  no  benefit  themselves  as  occupiers,  but 
hold  the  land  in  trust  for  a  ^district  embracing  many  townships,  rn^rco 
It  is  at  least  as  public  a  purpose  as  that  in  Rex  v.  The  Commis-  ^ 
sioners  for  lighting  Beverley,  6  A.  &;  £.  646  (E.  C.  L.  R.  vol.  88). 

Lastly,  if  a  rate  can  be  imposed  at  all,  the  rateable  value  must  be 
very  small,  probably  not  more  than  nominal ;  the  mills  are  to  be  rated 
in  their  respective  townships  for  their  value  as  enhanced  by  the  water. 
[Lord  Campbell,  C.  J. — But  would  not  the  poor  rate  on  the  Kentmere 
reservoir  be  recouped  to  the  Commissioners  by  a  water  rate,  and  so  fall 
ultimately  .on  the  occupiers  of  the  mills  f]  That  would  make  it  unfair 
on  the  occupiers*  of  the  mills.  Their  water  rate  would  be  a  deduction 
from  the  assessable  value  in  their  own  townships,  and  they  would  be 
allowed  only  a  per  oentage  upon  that. 
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Pashlei/j  contfi. — The  Commissioners  are  rateable.  Regina  v.  Long- 
wood,  13  Q.  B.  116  (E.  G.  L.  R.  vol.  66),  and  Regina  v.  Badcock,  6  Q. 
B.  787  (E.  C.  L.  R.  vol.  51),  are  precisely  in  point. 

Then  as  to  the  quantum :  the  occupation  of  this  land  as  a  reservoir 
produces  benefit,  and  is  rateable  for  the  amount  of  such  benefit.  [Eelb, 
J. — Suppose  a  man  occupies  a  mill  worth  lOZ.  a  year  in  parish  A.,  and 
is  owner  of  a  piece  of  land  in  parish  B.  also  worth  102.  a  year.  Now,  if 
the  man  turn  his  land  in  B.  into  a  reservoir,  so  that  the  mill  and  reservoir 
become  together  worth  lOOZ.  a  year,  it  is  clear  that  802.  a  year  of  in- 
creased rateable  value  has  been  created ;  but  is  the  802.  to  be  rated 
with  the  mill  in  A.,  or  with  the  reservoir  in  B.  ?  Or  is  it  to  be  appor- 
tioned ?     And,  if  so,  on  what  principle  ?]  Our.  adv.  vtUt, 

Lord  CAMPBELL,  G.  J.,  now  delivered  judgment. 
^-«Q-I  *We  are  of  opinion  that  the  order  of  Sessions  should  be 
^  quashed,  and  the  assessment  appealed  against  confirmed.  The 
first  question  is,  Wheth^  in  respect  of  the  reservoirs  and  worb 
described  in  the  case,  the  appellants  are  rateable  at  all  to  the  relief  of 
the  poor  of  the  township  of  Kentmere.  They  contend  that  they  are 
not,  alleging  that,  although  they  are  the  owners  and  occupiers  of  land 
within  the  township,  they  are  merely  Gommissioners  appointed  bj 
Parliament  for  a  public  purpose.  But,  in  truth,  they  must  be  regarded 
as  individuals  who  for  their  own  benefit  have  obtained  authority  from 
Parliament  to  purchase  Ifind  in  Kentmere,  which  they  use  to  obtain  a 
better  supply  of  water  for  their  mills.  Sanatory  purposes  are  referred 
to  in  the  Act  of  Parlitftnent^  as  well  as  commercial ;  but  the  main  object 
in  view  was  evidently  of  a  private  nature.  In  Regina  v.  Longwood, 
which  very  much  resembles  the  present  case,  the  Gommissioners  vere 
bound  to  furnish  water  gratis  in  case  of  fire :  but  Lord  Denman,  in  de- 
livering the  judgment  of  this  Gourt,  said,  that  those  who  were  benefited 
by  the  idpcoved  supply  of  water  were  enabled  by  Parliament  to  obtain 
the  supply  through  the  medium  of  Gommissioners,  without  the  interven- 
tion of  a  water  company ;  that  this  portion  of  the  inhabitants  stood  in 
the  position  of  an  ordinary  water  company;  and  that  they  had  no 
greater  right  to  be  exempt,  from  rateability  for  the  land  occupied  bj 
them  than  such  a  company  would  have  had.  In  the  Beverley  Case, 
relied  upon  by  the  appellants,  the  Gommissioners  manufactured  the  gis 
for  the  general  benefit  of  the  community. 

*^R01  *^of  6  difficulty  arises  upon  the  quantum  of  the  rate.  But  we 
-*  think  we  are  relieved  from  this  by  the  admission  in  the  case 
<«  that,  if  the  works  constructed  and  carried  on  by  the  Gommissioners 
had  been  a  private  undertaking  of  any  person  or  persons  who  bad 
increased  the  available  supply  of  water  to  the  different  millowners  as 
is  done! by  this  reservoir,  and  who,  at  pleasure,  couFd  allow  or  refose 
the  millowners  the  benefit  of  such  increased  supply  of  water,  and  could 
charge  them  for  such  supply,  the  assessment  would  then  be  a  fair  and 
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proper  assessment  on  the  occupiers  of  such  reservoir."     According  to 
what  was  laid  down  in  Regina  v.  Longwood,  13  Q.  B.  116,  125  (E.  C. 
L.  R.  vol.  66),  the  appellants,  who  are  alU  millowners,  and  must  be 
considered  as  representing  the  whole  class  to  be  benefited  bj  the  im- 
proved supply  of  water,  are  in   the   situation  of  a  water   company 
established  for  the  same  purpose.     We  do  not  see  that  any  difierence 
arises,  for  this  purpose,  from  the   Commissioners  not  being  able  at 
pleasure  to  allow  or  refuse  the  millowners  the  benefit  of  such  increased 
supply  of  water,  and  not  being  authorized  to  charge  them  for  such 
supply.    The  amount  of  additional  benefit  derived  by  the  millowners 
from  the  reservoir  is  precisely  the  same  as  if  they  paid  for  the  increased 
supply  of  water  by  the  gallon ;  and  they  in  truth  are  assessed  for  the 
reservoir  in  the  township  of  Kentmere ;  for  the  amount  of  this  assess- 
ment must  be  included  in  the  rate  directly  levied  upon  them  by  the 
Commissioners  for   the  general   purposes  of  the  undertaking.      The 
principle  adopted  in  the  assessment,  in  considering  what  it  would  be 
were  the  reservoir  and  works  occupied   by  a  Company  who  thereby 
increased  the  supply  of  water  to  the  millowners,  seems  to  us  to  be  in 
accordance  with  that  prescribed  by  the  Parochial  Assessment  Act,(a) 
the  basis  of  the  assessment  *being  "  the  rent  at  which  the  same  r»r/i^ 
might  reasonably  be  expected  to  let  from  year  to  year,"  subject  ^ 
to  the  enumerated  deductions.     It  seems  difficult  to  suggest  any  other 
principle  for  an  assessment  upon  the  reservoir  and  works  than  that 
which  has  been  adopted.     Say  the  appellants,  <(it  ought  only  to  be 
nominal  because  the  forty-eight  acres  of  land  purchased  and  occupied 
bj  us  are  now  covered  with  water  and  no  longer  produce  trees,  corn,  or 
grass ;"  but  surely  the  law  must  regard  the  purpose  to  which  the  land 
is  applied.     This  land,  used  as  it  is,  would,  by  admission,  produce  to 
individuals  a  profit  which  would  justify  the  assessment.     We  ^are  next 
told  that  the  rateable  value  should  not  be  estimated  at  more  than  12{.,. 
its  former  amount ;  but  you  cannot  look  to  the  land  to  be  assessed  as 
it  was  used  at  any  former  period,  either  with  a  view  of  increasing  or 
diminishing  the  amount  of  the  assessment.     Mr.  Cowling  chiefly  relied 
upon  the  objection  that,  if  this  rate  were  confirmed,  the  millowners 
would  be  doubly  assessed :  but  the  objection  would  hdd  equally  if  the 
undertaking  had  been  carried  on  by  a  water  company ;  for  the  assess- 
ment in  Kentmere  would  necessarily  enhance  the  price  to  be  paid  for 
the  additional  supply  of  water,  and  still  each  millowner  would  be  liable 
to  be  assessed,  in  his  own  township,  upon  his  mill  according  to  its 
increased  value  from  the  additional  supply  of  water.     In  neither  case 
would  there  be  a  double  assessment  in  the  manner  supposed ;  for,  in 
fixing  the  assessmf  nt  on  the  mill,  regard  must  be  had  to  the  pri||  paid 
for  the  additional  supply  of.  water ;  and,  the  undertaking  beinlPb  the 
hands  of  Commissioners,  who  will  reimburse  themselves  for  the  Eent- 

(a)  6i^TW.4,o.96,i.  1. 
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mere  assessment  by  a  reservoir  rate  upon  the  millowners,  irbeD  the 

millowners  are  assessed  in  their  own  townships  the  rateable  value  of 

*^f)91  their  mills  must  bq  estimated  at  an  '^'amount  minus  the  coDtribu- 

*'-'  tion  to  the  Kentmere  assessment,  paid  by  each  millowner. 

Order  of  Sessions  quashed  and  rate  confirmed.(a) 

(a)  See  Regina  v,  Cbarohwardeoi  and  Oreneera  of  Longwood,  decided  in  Trinitj  Tfteatioo(jQBf 
I8ih)y  1852.    The  OMa  wiU  be  foand  in  the  present  Tolome.  pott 


The  QUEEN  v.  The  Inhabitants  of  WAVERTOK     Nov.  13. 

Indiotment  for  nou -repair  of  a  higbwaj  stated  that  a  part  of  the  highway  from  W.  to  )L,it 
a  place  called  A.  and  extending  thence  to  the  L.  highway,  containing  in  length,  Ac,  me 
oat  of  repair.  The  eridenee  was  that  the  place  mentioned  as  A.  was  in  fact  a  plice  called  B. 
Held  no  material  variance,  the  erroneous  description  relating  to  a  termintis,  not  of  the  road, 
bnt  only  of  the  part  out  of  replir. 

The  first  coant  deseribed  a  highway  by  termini,  alleged  that  it  was  situate  in  the  towsBhip 
of  W.,  and  was  ruinous,  Ac,  for  want  of  repair,  and  charged  the  defendants,  inbabitsnti  of 
W.,  with  liability  to  repair  it  The  second  count  did  not  directly  allege  that  the  way  wai  o«t 
of  repair,  or  that  it  was  within  the  township:  but  it  stated  **  that  the  said  part  of  the  mm 
highway  hereinbefore  mentioned  to  be  ruinous,"  Ac,  as  aforesaid,  was  repairable  by  the  de- 
fendants.    After  verdict  for  the  Crown : 

Held,  that  the  words  "  hereinbefore  mentioned  to  be  mlnoos"  did  not  amount  to  an  aTsracBt 
that  it  was  in  fact  ruinous :  And  that  the  words  <<  same  highwi^  hereinbefore  mentioofi" 
Ac,  could  not  be  taken  to  import  that  averment  fh>m  the  first  count,  the  rule  being  tbst  tbe 
words  "aforesaid"  or  "before  mentioned,"  In  a  second  or  subsequent  count,  may  inpoitislo 
it  by  reference  any  quality  or  adjunct  of  a  subject-matter  treated  of  in  a  prior  eosat, 
provided  such  quality  or  adjunct  be  inseparable  fr«m  the  subject-matter  as  necessarilj  ud 
invariably  belonging  to  it,  bnt  not  otherwise. 

Bnt  that,  by  the  same  rule,  the  words  **  hereinbefore  mentioned"  were  a  sufficient  allefatioii, 
by  reference,  that  the  way  alleged  to  be  ruinous  was  in  the  township. 

The  second  count  went  on  to  allege  that  the  defendants  ought  to  have  repaired  the  sane  part 
of  the  said  highway  so  being  ruinous,  Ac,  as  aforesaid.  Held  a  f afficient  averment  thai  nek 
part  was  in  fact  ruinous,  Ac,  as  stated  in  the  first  count. 

Indiotment.  Venue,  Cumberland.  The  first  count  stated  that  before 
the  day  of  taking  this  inquisition,  to  wit,  on,  &c.,  there  was,  and  from 
thence  hitherto  hath  been  and  still  is,  a  certain  common  Queen's  faigb- 
way  in  the  said  county,  used,  &c.  (on  foot  and  on  horseback  and  with 
carriages,  &c.):  «<  And  that  a  certain  part  of*  the  said  last-meDtioned 
common  Queen's  highway,  situate,  lying,  and  being  in  the  township  or 
^-^o-i  district  *of  Waverton,  otherwise  called  Waverton  High  and  Low, 
-'  in  the  parish  of  Wigton  in  the  county  aforesaid,  called  the 
Yevens  Highway,  leading  from  and  out  of  the  highway  from  the  village 
of  Waverton  towards  the  town  of  Maryport  in  the  county  aforesaid,  at 
or  near  a  place  called  Parkside  on  the  said  last-mentioned  highway,  and 
extending  from  thence  towards  and  unto  the  highway  leading  from 
LessQ^Hall  towards  the  town  of  Ireby  in  the  county  aforesaid,  at  or 
near^Katerside  in  the  township  or  district  of  WaTerton  aforesaid,  and 
containing  in  length  1850  yards"  ««and  in  breadth  4  yards,"  &c,  on, 
ftc,  and  from  thence  continually,  ftc,  at,  &c.,  <<  was  and  yet  is  rerj 
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rninoas,  miry,  deep,  broken,  and  in  great  decay  for  want  of  due  repara- 
tion/' &c.,  so  that  the  liege  Bubjects,  &c.,  could  not  go,  return,  &c. ;  to 
the  great  damage  and  common  nuisance,  &c.  ;  averring  nuisance  by  non- 
repair, in  the  usual  form.  And  that,  &c. ;  averment  that  the  inhabitants 
of  the  said  township,  &c.,  of  Waverton  in  ihe  parish,  &c.,  have,  from 
time  whereof,  &c.,  been  used  and  accustomed  to  repair,  and  of  right 
oaght,  &c.,  and  still  of  right  ought,  &c.,  that  part  of  the  highway  afore- 
said so  as  aforesaid  being  ruinous,  miry,  broken,  and  in  decay,  when 
and  80  often  as  there  should  be  occasion :  «« and  that  the  said  inhabitants 
of  the  said  township  aforesaid  have  not  yet  done  the  same ;  to  the  evil 
»  example,"  &o.,  and  against  the  peace,  &c. 

2d  Count.  That  within  the  said  parish  of  Wigton  from  time  whereof, 
Ac,  there  have  been  and  still  are  divers  townships  or  districts  whereof 
Wavorton  has  been  and 'is  one,  and  that  the  inhabitants  of  Waverton 
have,  from  time  whereof,  &c. ;  stating  liability  of  the  inhabitants  to 
repair  such  of  the  highways  within  Waverton  as  would  otherwise  be 
repairable  by  the  parish  at  large.  The  *count  then  proceeded :  r^rr^A 
"And  that  the  said  part  of  the  same  common  highway  hereinbe-  ^ 
fore  mentioned  to  be  ruinous,  deep,  miry,  broken,  and  in  decay  as  afore- 
said, was  a  common  highway  which,  but  for  the  said  prescription  or 
usage,  would  be  repairable  and  amendable  by  the  inhabitants  of  the  said 
parish  of  Wigton  at  largo :  and  that  by  reason  of  the  premises  the 
inhabitants  of  the  township  or  district  of  Waverton,"  during,  &c.,  ought  to 
have  repaired  and  amended,  and  still  ought  to  repair  and  amend,  «<  the  same 
part  of  the  said  common  highway  so  being  ruinous,  deep,  miry,  broken,  and 
in  decay  as  aforesaid,  when  and  so  often  as  it  hath  been  and  shall  be 
necessary  :"  and  that  the  said  inhabitants,  &c.,  <<  have  not  yet  done  the 
same;  to  the  evil  example,"  &;c. ;  as  in  the  first  count. 

The  third  count  varied  from  the  second  only  in  the  mode  of  alleging 
the  liability. 

Plea,  Not  Guilty. 

On  the  trial,  before  Williams,  J.,  at  the  last  Cumberland  Summer 
Assizes,  the  defendants  were  found  guilty  on  the  2d  and  8d  counts : 
and,  in  this  term,  Knowles  obtained  a  rule(a)  to  show  cause  why  judg- 
ment should  not  be  arrested,  on  the  grounds,  that,  in  the  2d  and  8d 

(a)  KmoteiU»  mored  alio  (NoTember  4th,  before  Lord  Campbell,  C.  J.,  Patteaon  and  Wightman, 
Ji.)  to  enter  a  rerdiet  for  the  defendants,  on  the  ground  that  the  unrepaired  portion  of  highway 
WW  mentioned  ae  leading  oat  of  the  liaiyport  highway  *<  a*  or  near  a  place  called  Parlcvide  on 
the  said  Ust-mentioned  highway,  and  extending  from  thence  to  the  highway  leading  from  Lesson 
Hall,"  Ac,  whereas  it  was  prored  at  the  trial  that  the  place  mentioned  as  Parkside  was  Park- 
gate :  and  Williams,  J.,  had  resenred  leare  to'  enter  n  Terdlot  for  the  defendants  on  this  gronad 
if  the  eoort  shonld  think  that "  Parkside "  was  made  matter  of  description  in  the  indictment 
KnovBU*  cited  Rex  v.  St  Weonard's,  6  Car.  A  P.  582.  [Lord  Cavpbxll,  C.  J.— The  termini  of  the 
read  are  matter  of  destriptlon  which,  if  set  forth,  shonld  ^  set  forth  eorreetly ;  bj^lhere  is  no 
ease  in  which  an  error  as  to  termini  of  the  part  oat  of  repair  has  been  held  materialJBf  iohtmav, 
J. — ^If  no  termini  of  the  part  oat  of  repair  were  stated,  the  ooant  woald  still  be  salBcient]  The 
eoort  refojed  a  role  to  show  eaose  on  this  objection. 
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^-^--.  ^counts,  the  highway  in  qaestion  was  not  directly  averred  to  be 
-■  out  of  repair,  or  to  be  in  the  township  of  Waverton. 
S.  Temple  and  Pickering  now  showed  cause.(a) — The  words  « being 
ruinous,  deep,"  &c.,  in  the  concluding  part  of  the  second  count,  are  i 
sufficient  averment  that  the  way  in  question  was  <<  ruinous,  deep,"  kc. ; 
Posterne  v.  Hanson,  2  Saund.  60,  and  note  (9)  to  that  case,  2  Wms. 
Saund.  61  m,  6th  ed.,  Rex  v.  Boyall,  2  Burr.  832,  Rex  v.  Aylett,  1  T. 
R.  63,  Rex  v.  Somerton,  7  B.  4  C.  463  (E.  C.  L.  R.  vol.  14).  [Lord 
Campbell,  G.  J. — TSo  doubt  an  averment  by  a  participle  is  as  good  u 
by  a  verb,  if  the  word  be  so  introduced  as  to  show  that  an  allegation  is 
meant.]  But,  further,  the  words  <<  being  ruinous,"  &o.,  are  connected, 
by  the  words  <«  so"  «  as  aforesaid,"  with  the  first  count,  and  in  that  the 
non-repair  is  directly  alleged.  The  effect  which  words  of  reference  may 
have  as  introducing  into  a  count  averments  made  in  a  prior  count, 
though  an  acquittal  has  taken  place  on  that  former  count,  was  fullj 
considered  in  Graddock's  Gase,  2  Den.  Gro.  Ga.  81,  which  is  an  autho- 
rity here  for  the  Crown.  That  a  first  count  may  be  referred  to  in  % 
second  for  some  averments,  as  the  defendant's  addition,  the  time  and 
the  place,  is  always  taken  for  granted ;  and  there  is  no  reason,  in  prin- 
ciple, for  confining  the  practice  to  these.  Again,  supposing  the  whole 
averment  <«  so  being  ruinous,"  &c.,  <<  as  aforesaid,"  to  be  struck  oat, 
*f^RfV\  ^^^  indictment  is  maintainable  after  verdict,  on  the  principle 
-'  *that,  if  there  be  a  defect  or  imperfection  on  the  record,  but  « the 
issue  joined  be  such  as  necessarily  required  on  the  trial  proof  of 
the  facts  so  defectively  or  imperfectly  stated  or  omitted,  and  without 
which  it  is  not  to  be  presumed  that  either  the  Judge  would  direct  the 
jury  to  give,  or  the  jury  would  have  given  the  verdict,  such  defect, 
imperfection,  or  omission,  is  cured  by  the  verdict  by  the  common  law ;" 
note  (1)  to  Stenn^l  v.  Hogg,  1  Wms.  Saund.  228.  Here,  the  Judge 
could  not  have  directed,  nor  the  jury  found,  a  verdict  on  the  second 
count,  as  framed  (independently  of  the  words  «  so  being  ruinous,"  &c.), 
if  the  road  had  not  been  out  of  repair.  [Lord  Campbell,  G.  J. — ^Yoa 
say  that  the  defendants  could  not  have  failed  in  the  duty  to  repair  the 
road  when  necessary,  unless  it  had  been  necessary  by  the  road  being 
out  of  repair.]  The  necessity  must  have  been  shown  at  the  trial. 
The  doctrine  of  intendment  after  verdict  on  criminal  prosecutions  is 
exemplified  in  Waters*s  Gase,  1  Den.  G.  C.  856.  The  objection,  that 
the  highway  is  not  alleged  to  be  in  the  township,  is  answered,  like  the 
former  objection,  by  reference  to  the  first  count,  which  is  connected 
with  the  second  for  this  purpose  by*the  words  « the  said  part  of  the 
same  common  highway  hereinbefore  mentioned  to  be  ruinous,'*  ftc. ;  and 
<(that,  bv  reason  of  the  premises,  the  inhabitants  of  the  township,*' 
&c.,  odPlt  to  have  repaired.  The  third  count  is  maintainable  upon  the 
same  grounds  as  the  second. 

(a)  Before  Lord  Camp^eU,  0.  J,,  Patteion,  Coleridge,  uid  Wightmui,  Jg. 
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KnotoleSj  Athertoriy  and  Unthank^  contrd.. — The  verdict  does  not  cure 
in  this  case,  because,  if  the  objections  are  good,  the  record  is  faulty,  not 
as  setting  forth  the  ground  *of  complaint  imperfectly,  but  as  alleg-  p^r  11.7 
iDg  what  is  no  ground  of  complaint :  it  comes  within  the  rule  that  *- 
a  title  defectively  stated  is  cured  by  verdict,  but  not  a  defective  title.    If 
the  second  count  is  good  without  the  allegations  pointed  out  as  wanting, 
it  would  be  enough  to  say  that  the  defendants  were  liable  to  repair  a 
highway  from  A.  to  B.  and  did  not  repair  it.     In  modern  times  a  count 
has  been  considered,  more  strictly  than  heretofore,  as  a  distinct  indict- 
ment: O'Connell  v.  The  Queen,  11  CI.  &  Fin.  155,  shows  this.     The 
*  second  count  here  does  not  in  itself  present  the  facts  requisite  to  make 
np  an  offence ;  nor  can  it  properly  be  said  to  import  them  from  the 
preceding  count.     No  instance  has  been  shown  in  which  a  Court  has 
held  that  the  substantial  parts  of  a  count  can  be  supplied  by  reference 
to  another,  though  formal  parts,  as  addition  and  venue,  are  allowed  to 
be  so.     In  Waters's  Case,  1  Den.  C.  C.  856,  a  child  was  described  in 
the  first  count  as  «of  tender  age,  to  wit,"  &c. :  the  second  count  men- 
tioned it  as  (( the  said  infant  female  child,"  but  did  not  further  specify 
the  age ;  and,  although  the  conviction  was  upheld,  the  Judges  agreed 
that  the  word  «  said"  in  the  second  count  did  not  incorporate  the  words 
"  of  tender  age,  to  wit,"  &c.,  in  the  first.    So,  in  Regina  v,  Martin,  9  Car. 
k  P.  213,  215  (E.  C.  L.  R.  vol.  88),  the  first  count  described  the  prosecu- 
trix as  of  an  age  between  ten  and  twelve  years,  the  second,  only  as  «« the 
said"  Esther  Ricketts :  and  this  was  held  not  to  import  the  averment 
of  age  into  the  latter  count.     If  the  incorporation  by  reference  could 
be  made,  the  language  here  is  not  adequate  to  the  purpose.     The  count 
states  that  the  part  of  the  same  highway  «<  hereinbefore  mentioned  to 
be  ruinous,"  &c.,  was  a  common  highway,  &c. :  that  refers,  not  to  a  fact, 
but  merely  to  a  previous  *description ;  and  the  words  «  so  being  r^tr^o 
ruinous,"  &c.,  go  no  farther ;  they  can  only  mean  so  mentioned  ^ 
to  be  ruinous  as  appears  by  the  last  preceding  averment.     A  participle 
may  have  the  force  of  a  direct  averment :  but  that  is  not  the  effect  of 
the  language  used  here.     In  Rex  v.  Somerton,  7  B.  &  C.  468  (E.  C. 
L.  R.  vol.  14),  the  statement  was  express,  with  averments  of  time  and 
place,  «« being  then  and  there  servant,"  kc.     Here  the  words  («so  being 
ruinous,"  &c.,  have  no  allegation  of  time  or  place,  and  do  not  require  it ; 
for  the  clause  in  which  they  occur  is  the  mere  statement  of  a  conclusion 
of  law  as  to  the  obligation  to  repair.     A  count  should  contain  a  direct 
and  definite  charge  of  an  offence  committed  at  some  given  time :  and 
here  it  ought  to  have  appeared  unambiguously  that  the  road  was  out 
of  repair  on  a  given  day  before  the  indictment  was  preferred.     In  Sir 
Nicholas  Poynts's  Case,  Cro.  Ja.  214,  and  another  decided  in  the  same 
term,  indictments  for  forcible  entry  were  held  bad  because  the  lands 
were  stated  to  be   coexistent,  liberum  tenementum  J.    B.,"  and  not 
('  adtunc  existent."    In  Johnson's  Case,  Cro.  Ja.  610,  where  the  indict- 
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ment  was  for  selling  oats  at  more  than  the  statutable  price,  ^^existens 
communis  stabularitts"  was  held  a  suflScient  allegation  that  the  defend- 
ant was  so  at  the  time  of  committing  the  offence;  but  the  reason  stated, 
after  allusion  had  been  made  to  the  cases  (ff  forcible  entry,  was,  that 
(t  there  the  offence  is  not  referred  to  the  time  of  entry  into  the  land 
precisely,  being  referred  to  liberum  tenementum :  but  here  it  is  to  the 
person,  which  may  be  well  intended  at  the  time  of  the  selling."  In  the 
present  case  the  averment  in  the  second  count  is  at  most  only  this,  that 
the  defendants  have  not  repaired  a  road,  previously  alleged  to  be  ruin- 
ous, &c.,  *((  when  and  so  often  as  it  hath  been  and  shall  be  neces- 
sary ;"  which  is  quite  indefinite.  According  to  the  latitode  of 
intendment  argued  for  on  the  other  side,  the  words  («so  employed  as 
aforesaid"  would  have  borne  out  the  conviction  in  Rex  v.  Hazell,  13 
East,  139,  which,  however,  was  held  insufficient.  These  objections  ap^ 
ply  to  both  the  second  and  the  third  count.  And,  further,  it  is  not 
stated  in  either  of  these  counts  affirmatively  and  directly,  or  (if  the 
preceding  argument  be  correct)  by  any  reference  which  the  Court  can 
take  notice  of,  that  the  way  alleged  to  be  out  of  repair  is  in  the  township 
of  Waverton  ;  and  Tindal,  C.  J.,  held  such  a  defect  fatal  in  Rex  o.  Upton 
on  Severn,  6  Car.  &  P.  133  (E.  C.  L.  R.  vol.  25).  Our.  adv.  vulL 

Lord  Campbell,  G.  J.,  on  a  subsequent  day  of  the  term  (November 
2l8t),  delivered  the  judgment  of  the  Court. 

The  second  and  third  counts  of  the  indictment  in  this  case  are  drawn 
very  inartificially ;  but  we  think  that  after  the  verdict  they  tnay  be  sap- 
ported. 

The  allegation  to  which  our  attention  was  directed  when  the  motion 
was  first  made  for  arresting  the  judgment  certainly  does  not  sufficiently 
charge  that  the  road  was  out  of  repair :  viz.  «<  that  the  said  part  of  the 
same  common  highway  hereinbefore  mentioned  to  be  ruinous,"  &c.,  "as 
aforesaid,"  "was  a  common  highway  which,"  &c.  This  is  only  a  de- 
scription of  the  highway,  and  not  an  allegation  that  it  was  actually  out 
of  repair.  But  there  follows  an  allegation  that  the  inhabitants  of  the 
township  "ought  to  repair  and  amend  the  same  part  of  the  said  commoo 
^^fjry-i  highway  80  being  ruinous^'  &c.,  "a«  ^aforesaid  when  and  so 
-'  often  as  it  hath  been  and  shall  be  necessary :  and  that  the  said 
inhabitants  of  the  said  township  aforesaid  have  not  yet  done  the  same. 
Here  we  have  a  clear  and  specific  reference  to  the  first  count,  which 
contains  a  formal  allegation  that  this  part  of  the  highway  was  oat  of 
repair.  There  are  many  authorities  to  show  that  one  count  of  an  in- 
dictment may  refer  to  another,  and  that,  under  such  circumstances,  the 
maxim  applies.  Verba  relata  inesse  videntur. 

The  objection  that  the  second  and  third  counts  do  not  show  the  part 
of  the  highway  out  of  repair  to  be  in  the  township  admits  of  a  similar 
answer.     The  first  count  alleges  "that  a  certain  part  of  the  said 
"  highway,  situate,  lying,  and  being  in  the  township  or  district  of  Wa- 
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Terton/'  &c.  (describing  it,  and  stating  its  length  and  width),  <<  was  and 
yet  is  very  ruinous,"  &c. ;  and  the  second  and  third  counts  allege  <<  that 
the  said  part  of  the  same  common  highway  hereinbefore  mentioned  to 
be  ruinous,"  &c.,  was  a  highway  which  the  inhabitants  of  the  township 
were  bound  to  repair.  It  has  been  determined  that  any  qualities  or 
adjuncts  averred  to  belong  to  any  subject  in  one  count  of  an  indict- 
ment, if  they  are  separable  from  it,  shall  not  be  supposed  to  be 
alleged  as  belonging  to  it  in  a  subsequent  count  which  merely  intro- 
duces it  by  reference  as  the  same  subject  «« before-mentioned."  But  the 
local  situation  of  the  part  of  the  highway  described  must  necessarily 
and  invariably  belong  to  it ;  and,  if  once  described  as  being  in  a  parti- 
cular township,  when  there  is  afterwards  enough  to  identify  it  as  being 
what  is  so  described,  a  repetition  of  the  allegation  that  it  is  within 
the  township  seems  not  to  be  strictly  necessary. 

We  must  very  much  regret  the  negligence  in  framing  ^indict-  r^i-m^ 
ments  which  causes  such  discussions;  but  we  are  glad  that  in  *- 
this  case  it  has  not  led  to  a  failure  of  justice.     The  rule  for  arresting 
the  judgment  must  be  discharged.  Rule  discharged. 


DOE,  on  the  several  demises  of  MENCE  and  Others,  v.  HADLET. 

Nov.  IS. 

An  attorney  who,  in  bis  affidavit  of  increase  on  taxing  coBts,  represents  that  he  has  paid  monej 
to  witnesses  in  the  caose  when  he  has  not  in  faet  paid  it  (though  he  maj  have  taken  steps  for 
doing  so),  or  who,  without  proper  ground,  makes  statements  tending  to  heighten  the  costs 
payable  to  witnesses,  with  intent  to  favour  such  witnesses  or  to  oppress  the  opposite  party, 
commits  an  offence  for  which,  on  a  timely  application,  he  may  be  punished  by  the  Court. 

Ba^  where  the  losing  party  in  a  cause  complained  that  the  adverse  attorney  had  claimed  pay- 
ments for  the  production  of  maps  by  witnesses  at  the  trial,  which  maps,  it  was  said,  were  not 
in  faet  produced,  and  of  a  counterpart,  produced  by  a  witness  but  not  used  or  required ;  also 
for  money  alleged  to  have  been  paid  by  the  attorney  to  a  witness,  whereas  such  money 
was  not  paid  till  Idhg  after  the  affidavit  of  increase  was  sworn ;  but  such  complaint  was  not 
made  till  nearly  a  year  and  a  half  after  the  taxation,  the  complainant's  attention  having 
been  drawn  to  the  subject  recently  and  by  accident : 

Held,  that  it  was  too  late,  unless  upon  a  very  strong  case,  to  bring  such  details  before  the 
Court  as  charges  to  be  answered  by  an  attorney ;  and  a  rule  to  answer  matters  was  refused. 

Warrbn  moved  for  a  rule  to  show  cause  why  Edward  Gorles,  an 
attorney  of  this  Couri,  should  not  refund  to  Richard  Mence,  the  lessor 
of  the  plaintiff  in  the  above  cause,  the  moneys  which  appeared  by  affi- 
davits on  this  motion  to  have  been  overpaid  to  him,  and  why  he  should 
not  answer  the  matters  of  the  said  affidavits. 

It  appeared  by  them  that  Corles  was  attorney  for  the  defendant 
in  an  action  of  ejectment  in  which  Mence  was  lessor  of  the  plaintiff; 
that  a  verdict  passed  for  the  defendant,  and  a  rule  nisi  for  a  new  trial 
was  discharged.  The  defendant's  costs  were  taxed  in  July,  1849 ;  and 
on  that  occasion  Corles  made  an  affidavit  of  increase,  dated  July  16th. 


671  DOE  d.  MENOE  v.  HADLEY.    M.  T.  1851. 

The  master  taxed  the  costs  at  160Z.  4«.  2d.,  which  Mence  paid  to  Gorles. 
^.-.^^  Mence  now  deposed  that  '^'it  did  not  occur  to  him  to  dispute  the 
^  affidavit  of  increase  till  he  read  in  a  newspaper  the  observations 
of  Lord  Campbell,  G.  J.,  in  a  case  (decided  last  Trinity  Term)  Se 
Flewker,  in  the*  cause  of  Powell  v.  'Shaw,(a)  which  induced  him  to  look 
into  the  matters  of  Corles's  affidavit.  Mence  further  alleged  that  the 
affidavit  of  increase,  as  he  found  on  such  inquiry^  was  incorrect  in 
various  particulars,  which  he  stated :  among  others,  that  the  affidavit 
mentioned  maps  or  plans  as  made  by  three  of  the  witnesses,  and  pro- 
duced at  the  trial,  whereas  no  map  or  plan  made  by  either  of  them  was 
produced,  and  two  of  the  said  witnesses  were  not  called,  and  the  third 
^.._  produced  no  map:  that  a  witness  for  whose  ^attendance  ZL  3i. 
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was  charged  merely  put  in  a  counterpart  of  lease,  which  was  not 


used  or  required :  and  that  another  witness,  to  whom  Mr.  Gorles,  in  his 
affidavit,  stated  52.  %>%.  to  have  Been  paid,  had  been  paid  only  15«.  at  the 
time  when  the  affidavit  was  sworn,  the  rest  not  having  been  paid  till 
some  months  afterwards. 

Warren  cited  Freeman  v.  Rosher,  6  Dowl.  &  L.  517,  as  showing  the 
strictness  of  the  rule  (extended  there  to  the  case  of  a  pauper  plaintiff) 
that  a  party,  to  claim  costs  of  witnesses  on  taxation,  must  have  actually 
paid  them.  [Lord  Campbell,  C.  J. — ^No  case  is  necessary  for  that 
proposition.]  The  length,  of  time  which  has  elapsed  since  this  taxation 
furnishes  n9  answer ;  for  the  proceeding  complained  of  is  in  the  nature 
of  an  offence,  being  an  attempt  to  mislead  the  officer  of  the  Court  in  an 
affidavit  to  which,  in  the  execution  of  his  duty,  he  must  give  credence. 
And  the  misconduct  has  but  lately  been  discovered. 

Lord  Campbell,  C.  J. — I  adhere  to*  the  opinions  which  I  stated  m 
Re  Flewker,  ante,  p.  572,  note  (a).  It  is  a  culpable  practice  for  an 
attorney  to  state  that  he  has  made  payments  which  in  fact  he  has  not 
made,  or  to  increase  charges  unduly,  whether  for  the  purpose  of  bene- 

(a)  In  Q.  B.  Jane  9th,  1851.  A  motion  had  been  made  to  strike  Mr.  Flewker,  an  attoraty  of 
this  Court,  off  the  roll,  and  it  had  been  referred  to  one  of  the  Masters  to  report  upon  the  affidanti. 
The  report,  now  read,  negativ^ed  fraud,  but  showed  that  Flewker,  in  his  affidavit  of  incr«aee, 
sworn  24th  October,  1849,  had  deposed  that  he  had  actually  paid  money  to  witnesses,  wbea  b« 
bad  only  promised  the  payment  (which  however  was  afterwards  made),  or  advanced  the  mowy 
for  the  purpose  of  its  being  paid  but  did  not  know  whether  such  payment  had  been  made  or  ooL 
And  that,  in  one  instance,  having  promised  a  certain  sum  to  a  witness,  he  had  actaally  paid  him 
a  higher,  which  sum  wa^charged  in*  the  affidavit  of  increase.  Th6re  had  been  a  prior  refersaet 
to  the  Master  on  the  subject  of  Mr.  Flewker's  charges  in  this  cause,  in  January  1850.  Sir  F. 
Theniger  and  Q.  Hayet  showed  cause  against  the  rule,  which  was  supported  by  Ckambtn  aod  M. 
SmUH,  before  Lord  Campbell,  C.  J.,  Patteson,  Coleridge  and  Erie,  Js.  Lord  Campbbll,  C.  J,  ssi^: 
I  agree  that  the  charge  of  fraud  is  answered  ;  therefore  the  party  will  not  be  strack  off  the  roll 
But  his  conduct  has  been  highly  reprehensible  in  swearing  that  he  had  paid  money  when  be  M 
only  advanced  it  for  the  purpose'of  its  being  paid,  or  when,  at  the  time  of  his  swearing,  be  bed 
only  promised  it.  The  practice  in  swearing  these  affidavits  has  been  often  censured  as  lax,  bet 
has  not  been  reformed.  It  is  also  a  very  blumeable  practice  of  victorious  parties  to  fram.^  tbcir 
affidavits  with  a  view  of  inflaming  costs  for  the  attendance  of  witnesses.  Here  a  charge  apfMsn 
to  have  been  made  for  the  purpose  merely  of  putting  monv  mto  the  witness's  pocket  at  cIm 
expense  of  the  losing  party.  Our  order  will  be  that  Mr.  Flewker  be  suspended  from  prsctke 
dating  one  month,  and  pay  all  the  costs.     The  rest  of  the  Court  concurred.    Bole  aecordiagly. 
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firing  himself  as  the  attorney,  obtaining  popularity  with  others,  or 
oppressing  the  adverse  party :  and  I  will  eagerly  receive  any  informa- 
tion which  may  disclose  such  practices  to  the  Court.  But  in  the  pre- 
sent case  I  think  it  would  not  be  reasonable  to  call  upon  an  attorney, 
after  so  long  a  time  as  has  elapsed,  to  go  into  the  ininutiee  of  such 
charges  as  are  made  on  the  present  application.  It  *would  ri^^fA 
require  a  very  strong  case  to  induce  the  Court  to  do  this ;  and  ^ 
I  think  there  is  not  such  a  case  now  before  us.  Therefore  there  will  be 
no  rule. 
Pattbson,  CoLERinaEy  and  Wightman,  Js.,  concurred. 

Rule  refused. 


JAMES  GRANGE  v.  GEORGE  TRICKETT.    Nov.  14. 
Reported,  2  Ellis  &  Blackburn,  895  (E.  G.  L.  R.  vol.  75). 


ROFFEY  V.  HENDERSON.    Nov.  15. 

The  pUintiir,  tenant  of  a  bouee  for  term  of  years,  being  posseBied  of  aheWes,  stoTes,  ranges, 
orens,  boilers,  and  otber  articles  of  housebold  nse,  his  own  property  but  annexed  to  the 
freehold,  requested  tbe  landlord  to  purchase  them  at  the  expiration  of  the  term  or  let  them 
remain  for  purchase  bj  the  incoming  tenant,  but  to  be  taken  awaj  by  plaintiff  if  the  tenant 
should  refuse  them.  The  landlord  wrote  an  answer,  declining  to  purchase,  but  adding  :  "I 
haTe  no  objection  to  your  leaving  them  on  the  premises,  and  making  the  best  terms  you  can 
with  the  incoming  tenant."  The  articles  remained  unscTered  from  the  freehold  till  the  entry 
of  the  new  tenant,  who  came  in  under  demise  from  the  same  landlord,  but  who  declined  to 
take  them.  Plaintiff  then  (after  the  tenant  had  been  two  months  in  possession)  demanded 
liberty  to  enter  and  remove  the  fixtures ;  but  the  tenant  refused  permission ;  and  plaintiff 
thereupon  brought  ease  for  the  hindrance,  and  trover  against  the  tenant 

Held  that,  if  the  landlord's  letter  to  plaintiff  amounted  to  a  license  to  take  away  the  articles, 
yet,  not  being  under  seal,  it  was  no  valid  grant  of  such  privilege  as  against  a  new  losses 
in  possession  df  the  premises  and  not  party  to  the  lioense. 

Held,  also,  that  trover  did  not  lie  for  the  above  articles,  unsevored  from  the  freehold. 

Case.  The  first  count  stated  that,  whereas  before  the  committing  of 
the  grievances,  &c.,  the  plaintiff  held  a  messuage  and  premises  in  Surrey 
as  tenant  thereof  *to  John  Bowler  for  a  term,  viz.,  of  21  years 
from  29th  September,  1829,  which  had  before  theif  expired,  and 
that  Bowler,  being  the  owner  of  the  said  messuage,  &c.,  had,  before  the 
expiration  of  the  said  tenancy,  to  wit,  on  the  day  and  year  aforesaid,  for 
and  in  consideration  of  a  sum,  &c.,  viz.,  302.,  paid  to  him  by  plaintiff  for 
tbe  same,  bargained,  sold,  and  transferred  to*plaintiff  divers  <<  personal 
chattels  of  and  belonging  to  the  said  J.  B.,  fixed  and  fastened  to  the 
said  messuage  and  premises,  to  wit,"  &c. :  then  followed  an  enumera- 
tion of  fixtures,  among  which  were  stoves,  covings,  blowers,  shelves, 
Ban-shades,  finger-plates,  bell  pulls,  cranks,  wire  and  hooks,  curtain 
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laths,  rods,  blinds,  racks,  spring  rollers,  hat-pins,  a  bracket,  ranges, 
ovens,  boilers,  cranes,  closets,  plate-rack,  and  dressers :  «  and  the  said 
chattels  so  fixed  and  fastened  as  afores^aid,  being  of  the  valae,*'  &c., 
<«  thereupon  then  became  and  were,  and  from  thence  hitherto  have  been 
and  still  are,  the  chattels  and  fixtures  of  the  plaintiff:"  And  whereas, 
before  the  committing;  &c.,  and  after  plaintiff  became  such  tenant  u 
aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  one  Thomas  Usbome, 
being  possessed  of  divers  other  personal  chattels,  his  property,  fixed 
and  fastened  to  the  said  messuage  and  premises,  to  wit,  chattels  of  the 
like  number,  quantity,  quality,  description,  and  value  as  those  herein- 
before mentioned,  and  being  entitled  to 'detach 'and  remove  the  same 
from  and  off  the  said  messuages  and  premises  or  to  sell  and  transfer  the 
same  to  the  plaintiff,  did,  to  wit,  on  the  day  and  year  aforesaid,  with  the 
assent  and  privity  of  the  said  John  Bowler,  bargain,  sell,  and  transfer 
the  same  to  the  plaintiff,  and  thereupon  the  same  then  became  and 
were' and  still  are  the  chattels  and  fixtures  of  the  plaintiff:  And  whereas, 
^ti^f.'i  before  the  committing,  &c.,  *and  during  the  continuance  of  the 

-*  said  tenancy,  the  plaintiff,  being  possessed  of  divers  persontl 
chattels,  to  wit,  chattels  of  the  like  number,  &c.,  description,  &c.,  as 
those  hereinbefore  first  mentioned,  had  put  up  and  fixed  and  fastened 
the  same  in,  to,  and  upon  the  said  messuage  and  premises  for  the  orna- 
ment of  the  said  messuage,  &c.,  and  for  domestic  purposes,  and  for  his 
more  convenient  use  and  enjoyment  of  the  said  messuage,  &c.,  and  the 
same  were  respectively  so  put  up,  fixed,  and  fastened  that  the  same 
could  and  might  be  detached  and  removed  from  and  off  and  out  of  the 
said  messuage,  &c.,  without  causing  or  doing  any  material  injury  or 
damage  to  the  said  messuage,  &c.,  and  the  plaintiff,  after  he  had  so  pat 
up,  fixed,  and  fastened  the  said  chattels,  was  of  right  entitled  to  detach 
and  remove  the  same  from  and  out  of  the  said  messuage,  &c.,  daring 
the  said  tenancy ;  and  the  said  chattels,  so  put  up,  fixed,  and  fastened 
as  aforesaid,  afterwards,  and  during  the  said  tenancy,  continued  to  be 
and  were  used  and  enjoyed  by  the  plaintiff  for  domestic  purposes  and 
for  his  more  convenient  use  and  enjoyment  of  the  said  messuage,  &e., 
and  the  same  for  and  during  all  the  time  aforesaid  were  and  still  are 
the  chattels  and  fixtures  of  the  plaintiff:  And  whereas,  whilst  the  plain- 
tiff was  such  tenant,  and  before  the  expiration  of  the  said  term,* and 
before  the  committing,  &c.,  to  wit,  on  28th  September,  1850,  the  said 
John  Bowler  gave  and  granted  unto  plaintiff  leave  and  license  to  keep 
and  continue  the  said  several  chattels  and  fixtures  so  respectively  pot 
up,  fixed,  and  fastened  as  first  and  afterwards  aforesaid  in,  to,  and  apon 
the  said  messuage  and  prehiises  after  the  expiration  of  the  said  tenancy, 
in  order  and  for  the  purpose  that  he  might  sell  and  dispose  of  the  same 
i^Rtrrr-i  to  tho  porsou  who  ^should  next  after  the  expiration  of  the  said 

-^  tenancy  become  tenant  to  the  said  John  Bowler  of  the  said  mcB- 
suage,  Jtc,  and  to  enter  upon  the  said  messuage,  &c.,  and  detach  and 


17  ADOLPHUS  A  ELLIS.    N.  S.  67" 


remove  the  said  chattels  and  fixtures  from  the  same  in  case  sunh  tenant 
woald  not  purchase  the  same  of  the  plaintiff:  And  whereas  the  plain- 
tiff, before  the  committing,  &c.,  in  pursuance  of  the  said  leave  and 
license,  and  acting  upon  the  same,  did  not,  before  or  at  the  expiration 
of  his  said  tenancy,  or  at  any  time  since,  detach  or  remove  the  said 
chattels  and  fixtures  from  the  said  messuage  and  premises,  and  from 
thence  until  the  committing  of  those  grievances  suffered  and  permitted 
to  remain,  and  kept  and  continued,  the  said  chattels  and  fixtures  so 
fixed  and  fastened  as  aforesaid  upon  the  said  messuage  and  premises  for 
the  purpose  aforesaid,  and  the  said  John  Bowler  never  at  any  time  re- 
voked or  countermanded  the  said  leave  and  license:  And  whereas, 
before  the  committing,  &c.,  and  after  the  said  term  and  tenancy  had 
expired,  to  wit,  on  29th  November,  1850,  the  defendant  became  and 
was  tenant  to  the  said  John  Bowler  of  the  said  messuage  and  premises, 
and  he  was  the  next  tenant  to  the  said  John  Bowler  of  the  said  mes- 
Buage  and  premises  after  the  expiration  of  the  plaintiff's  said  tenancy ; 
and,  for  and  during  all  the  time  aforesaid  and  hitherto,  the  said  chattels 
and  fixtures  were  and  still  are  the  chattels  and  fixtures  of  the  plaintiff; 
and  thereupon,  defendant  having  notice  of  the  premises,  plaintiff  after* 
wards,  and  within  a  reasonable  time  in  that  behalf,  applied  to  and 
requested  of  defendant  to  purchase  the  said  chattels  and  fixtures  of  the 
plaintiff,  but  defendant  wholly  and  absolutely  refused  then  or  at  any 
other  time  so  to  do :  and  thereupon  afterwards,  and  within  a  reasonable 
and  proper  *time  in  that  behalf,  and  at  a  seasonable  and  proper  r^if-^A 
time  of  the  day,  to  wit,  on  28th  January,  1851,  plaintiff  requested  '- 
of  defendant,  then  being  in  the  possession  of  the  said  messuage  and 
premises,  to  suffer  and  permit  plaintiff  to  enter  into  and  upon  the  same 
for  the  purpose  of  his  detaching  and  removing  the  said  chattels  and 
fixtures  from  and  off  the  said  messuage  and  premises,  and  plaintiff  would 
have  entered  into  and  upon  the  said  messuage,  &c.,  for  that  purpose, 
and  would  in  a  reasonable  and  proper  time  have  detached  and  removed 
the  said  chattels  and  fixtures  from  and  off  the  said  messuage,  &c.,  had 
defendant  suffered  and  permitted  him  so  to  do,  but  defendant  then 
wholly  and  absolutely  refused  to  suffer  or  permit  plaintiff  then  or  at  any 
other  time  so  to  do,  and  then  obstructed  and  hindered  and  prevented 
plaintiff  from  entering  into  and  upon  the  said  messuage  and  premises 
for  the  purpose  aforesaid,  and  from  detaching  an^  removing  the  chat- 
tels and  fixtures  from  and  off  the  same,  the  outer  door  thereof  being 
then  open,  and  then  claimed  the  right  and  title  to  use  the  said  chattels 
and  fixtures  as  his  own  for  and  during  his  said  tenancy,  and  then  and 
from  thence  hitherto  hindered  and  prevented  the  plaintiff  from  having 
or  using  the  same,  and  he  himself  used  the  same  and  converted  and 
disposed  thereof  to  his  own  use. 

The  second  count  was  in  trover  for  «  divers  goods  and  chattels,  to 
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wit,*'  ke. :  nearly  the  same  list  of  articles  as  that  given  in  the  first 
count,  but  without  any  averment  of  their  being  fixed  or  fastened,  ke. 

Pleas :  1.  Except  as  to  the  grievances  in  the  second  count  mentioned, 
so  far  as  they  relate  to  the  blowers,  curtain  laths,  hat-pins,  rods  (and 
a  few  other  articles),  therein  mentioned,  Not  guilty.  Issue  thereon. 
*^7d1  *^*  ^^  ^^^  ^^^  count :  That  John  Bowler  did  not  grant  to 
-^  plaintiff  the  said  leave  and  license  in  that  count  mentioned,  in 
manner  and  form,  &c.     Conclusion  to  the  country.     Issue  thereon. 

8.  To  the  second  count,  except  as  in  the  first  plea  excepted,  Not  pos- 
sessed.    Conclusion  to  the  country.     Issue  thereon. 

4.  To  the  grievances  in  the  second  count  mentioned,  so  far  as  thej 
relate  to  the  said  blowers,  &c.  (the  articles  excepted  in  the  first  pies), 
payment  into  Court  of  81. ;  which  the  plaintiff  accepted. 

On  the  trial,  before  Alderson,  B.,  at  the  last  Surrey  assizes,  the  facts 
material  to  the  present  report  appeared,  substantially,  as  stated  in  the 
first  count.  It  was  proved  that,  when  the  plaintiff's  term  was  about  to 
expire,  he  requested,  by  letter  dated  August  27th,  1850,  to  know  whe- 
ther Bowler  would  purchase  the  fixtures  belonging  to  him,  and  which 
were  among  the  articles  mentioned  in  the  first  count.  It  was  assumed 
at  the  trial  that  these  were  things  which  might  be  removed  during  the 
term,  but  (in  the  absence  of  express  stipulation)  were  not  removable 
afterwards. 

The  plaintiff's  proposal  was  in  terms  as  follows.  After  some  notice 
of  a  demand  by  Bowler  for  dilapidations,  he  said :  «  The  fixtures  being 
mine,  will  you  take  them  at  a  reasonable  sum,  deducting  what  may  be 
allowed  for  dilapidations ;  or  will  you  allow  them  to  remain,  subject  to 
a  future  tenant  taking  them  when  you  let  the  house  ?  If  you  allow 
them  to  remain,  and  a  future  tenant  refuse  to  take  them,  I  would  then 
take  them  away ;  thinking  by,  their  remaining  the  house  would  let 
better." 

On  31st  August  Bowler's  solicitor  wrote  in  answer: 
♦'^^m  ""^^  present  there  are  two  parties  in  treaty  for  a  lease,  *to 
-^  commence  at  Michaelmas :  and,  if  the  premises  be  not  repaired 
by  that  time,  it  is  quite  clear  that  manifest  injury  will  be  done  to  Mr. 
Bowler,  who  must  of  course  stipulate  with  his  new  tenant  that  the  pre- 
mises be  put  into  a  proper  state  of  repair.  Mr.  Bowler  has  no  intetir 
turn  ofpurehasing  your  fixtures ;  but  lie  has  no  objection  to  your  leaving 
them  on  the  premises  and  making  the  best  terms  you  can  toith  the  incom- 
ing tenant.'* 

In  December,  1850,  after  defendant  had  entered,  plaintiff  requested 
defendant  to  inform  him  if  he  would  purchase  the  fixtures,  and,  on  his 
declining,  claimed  liberty  to  enter  and  remove  them.  Formal  demands 
of  the  fixtures,  and  of  access  for  the  purpose  of  removing  them,  were 
served  upon  the  defendant  in  December,  1850,  and  in  January,  1851. 

It  was^rgued  on  behalf  of  the  defendant  that  the  license  relied  upon 
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by  the  plaintiff  was  inoperative  against  the  defendant,  not  being  by 
deed :  also  that  trover  does  not  lie  for  fixtures.  The  learned  Judge 
left  the  case  to  the  jury,  desiring  them  to  say  whether,  supposing  plain- 
tiff entitled  to  the  fixtures,  his  application  to  defendant  for  them  was 
made  in  reasonable  time.  The  jury  were  of  opinion  that  it  was  not : 
and  the  learned  Judge  directed  a  nonsuit,  giving  leave  to  move  to  enter 
a  verdict  for  the  plaintiff  for  91.  10«. 

Shee,  Serjt.,  in  this  term  (November  5th),  moved  accordingly  (before 
Lord  Campbell,  C.  J.,  and  Patteson,  J.),  and  contended  that  neither 
of  the  objections  taken  at  the  trial  was  valid ;  and  that  the  point  put 
by  Alderson,  B.,  to  the  jury  was  not  raised  by  the  pleadings.  A  rule 
nisi  was  granted ;  but  Lord  Campbell,  C.  J.,  said,  as  to  the  count  in 
trover :  Your  case  must  rest  upon  the  first  count :  as  to  trover,  it  ap- 
pears to  us  clear  that,  until  *8everance,  the  fixtures  were  not  r^tco-i 
chattels.     But  you  may  mention  this  point  in  argument.  *■ 

Bramtoell  and  Im%h  now  showed  cause. — Supposing  that  the  letter 
of  August  31st  was  a  license  in  fact,  it  was  void  in  law.     It  was  a 
license  to  enter  at  a  future  time  and  sever  something  which  would  other- 
wise have  been  part  of  the  freehold.     Wood  v.  Leadbitter,  13  M.  &  W. 
838,t  is  a  direct  authority  for.  holding  that  such  a  license,  not  under 
seal,  is  invalid  as  to  future  acts ;  though  it  might  have  been  alleged  in 
defence  of  trespasses  actually  committed.   Even  if  available  against  the 
landlord,  it  could  not  bind  a  party  to  whom  he  conveyed  the  premises  ; 
Wallis  V,  Harrison,  4  M.  &  W.  538. f     Assuming  such  a  license  to  b© 
grantable  by  parol,  it  was  revocable,  and  was,  in  effect,  revoked  in  this 
case.     Again,  the  first  count  alleges  a  license  to  enter  and  remove  the 
chattels  without  limit  as  to  time.     But  no  such  license  was  proved ; 
nor  is  it  supposable  that  the  landlord  would  have  given  the  plaintiff 
leave  to  do  these  acts  at  any  future  time  without  restriction.     Such  a 
license  would  have  debarred  the  landlord,  indefinitely,  from  letting  to 
any  person  who  would  not  buy  the  fixtures.    If  it  could  be  implied  that 
a  reasonable  time  was  intended,  it  was  proved,  and  the  jury  have  found, 
that  the  application  for  these  articles  was  not  made  within  a  reasonable 
time.     But  the  meaning  clearly  was,  that  Bowler  himself  would  not 
raise  any  objection  to  the  plaintiff's  removing  them.     It  may  be  that 
an  action  would  have  lain  against  Bowler  for  the  breach  of  that  con- 
tract :  but  this  is  not  such  an  action.     [Patteson,  J. — Do  the  issues 
here  raise  these  questions  ?]     The  declaration  ^states,  in  effect,  t^k^oq 
that,  at  the  time  of  the  alleged  grievances,  the  plaintiff  had,  by'  ^ 
grant  from  Bowler,  a  license  to  do  certain  acts  on  the  premises :  the 
second  plea  is  that  Bowler  did  not  grant  to  the  plaintiff  the  said  license 
in  manner  and  form,  &c. :  on  that  plea  issue  is  joined ;  and  it  appears 
that  the  license  actually  claimed  is  to  do  certain  acts  upon  the  premises 
after  thej  should  be  demised  to  a  tenant.     The  position  that  such  a 
prospective  license  could  not  be  granted  without  deed  sustains  the  issue 
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on  the  part  of  the  defendant,  it  appearing  that  no  deed  exists.  The 
present  case  is  stronger  than  that  of  Wood  v.  Leadbitter,  because  here 
an  easement  in  land  is  claimed. 

Secondly,  the  articles  in  question  were  admitted  to  be  fixtures ;  and 
therefore  trover  does  not  lie  for  them ;  note  (r)  to  Greene  v.  Cole  (2 
Wms.  Saund.  259  c,  6th  ed.),  in  the  last  edition  of  Saunders ;  where  it 
b  said:  ««The  law  remains  unaltered,  that  until  they"  (fixtures)  «ure 
severed  from  the  freehold,  they  are  not  goods  and  chattels  at  all,  bat 
parcel  of  the  freehold;  and  as  such  are  not  recoverable  in  trover.'' 
Macintosh  v.  Trotter,  8  M.  &  W.  184,t  there  cited,  supports  this  pro- 
position. That  they  are  not  severed,  and  must  now  remain  part  of  the 
freehold,  may  be  a  fault  of  the  landlord  and  a  breach  of  contract  for 
which  an  action  might  lie  against  him :  but  the  articles  are  not  the 
more  recoverable  as  chattels.  If  a  tenant  for  life  had  had  the  leaTe 
which  was  given  to  the  now  plaintiflf,  and  died,  a  remainder-man  might 
have  claimed  these  as  part  of  the  freehold.  The  sheriff  could  not  have 
taken  them  under  a  fi.  fa.  against  the  present  plaintiff. 
^_„Q,       ^SheSj  Serjt.,  and  Orady^  contri. — In  Wood  v.  Leadbitter  the 

^  claim  was  to  a  right  over  land ;  the  principle  asserted  in  the 
judgment  of  the  Court  was  <<  that  no  incorporeal  inheritance  affecting 
land  can  either  be  created  or  transferred  otherwise  than  by  deed  ;"(a) 
and  the  doctripe  was  extended  to  interests  less  than  an  inheritance ;  but 
here  nothing  more  is  claimed  than  a  mere  permission.  Wallis  v.  Harri- 
Bon,  4  M.  &  W.  538,t  also  differs  from  this  case :  there  the  subject-matter 
was  an  interest  in  the  soil,  but  the  Dean  and  Chapter  had  only  agreed 
to  give  it;  there  was  no  possession,  but  merely  an  executory  license; 
and  it  was  said  that,  to  give  this,  a  deed  was  necessary.  In  both  these 
cases  the  doctrine  as  to  license  being  irrevocable  or  not  was  confined  to 
licenses  conferring  an  interest.  In  the  present  case  there  is  no  license 
coupled  with  an  interest.  [Wiqhtman,  J. — Do  you  argue  that,  if  the 
owner  of  a  house  simply  gave  a  license  to  come  into  it  from  time  to  time 
for  a  particular  purpose,  and  then  demised  the  house,  the  licensee  might 
insist  upon  coming  in  for  the  same  purpose  afterwards  ?]  He  might 
[WiGHTMAN,  J. — Then  you  say  that  the  lessee  here  is  bound  by  the 
license.]  He  is,  if  he  takes  from  a  person  so  bound.  The  tenant  comes 
in  to  take  away  his  own  goods.  He  is  not  to  lose  them  merely  because 
the  premises  are  demised.  [Wightman,  J. — If  the  action  will  lie  on 
that  ground,  you  are  entitled  to  recover  independently  of  any  licensa. 
Do  you  contend  that,  the  allegation  of  license  is  immaterial  to  your 
case  ?]  The  argument  may  go  that  length.  But  at  all  events  no  alle- 
*^R41  gation  is  made  here  of  a  license  granting  an  interest ;  nor  does 

^  the  *case  require  it.  [Colbribqb,  J. — You  must  contend  that 
you  had  a  license  to  enter  for  the  purpose  of  taking  away  the  goodh  on 
any  day  during  eight  or  nine  weeks  from  the  time  when  the  defendaof 

(•)  p.  Stt. 
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becftme  tenant.]  Lord  Kenyon,  in  Penton  v.  Robart,  4  Esp.  N.  P.  C* 
88,  S.  C.  in  Banc,  2  East,  88,  at  Nisi  Prias,  intimated  an  opinion  that, 
«  where  the  tenant  has  by  law  a  right  to  carry  away  any  erections,  or 
other  things,  on  the  premises  which  he  has  quitted,"  «<  he  has  a  right 
to  come  on  the  premises,  for  the  purpose  of  taking  them  away :"  but 
the  case  did  not  require  a  decision  on  that  point.  It  is  observed  in  Mr. 
Smith's  note  on  Elwes  v.  Mawe,  8  East,  88,  in  2  Smith's  Lead.  Ca.  118 
(where  the  several  authorities  are  compared),  that  the  landlord's  right 
to  fixtures  after  the  term  seems  to  depend  upon  «  a  presumption  of  law 
that  the  tenant,  quitting  the  premises  at  the  expiration  of  the  term  and 
leaving  the  fixtures,  behind  him,  intended  to  bestow  them  on  his  land- 
lord, to  whom  they  become  a  gift  in  law."  The  license  by  the  landlord 
rebuts  that  presumption,  and  may  be  considered  as  the  result  of  a  spe- 
cial agreement  made  between  him  and  the  tenant  for  that  purpose. 
[WiOHTMAN,  J. — If  you  disregard  the  license,  howvdo  you  distinguish 
this  case  from  Weeton  v.  Woodcock,  7  M.  &  W.  14  ?t]  The  direct  ruling 
there  is,  that  <«  the  tenant's  right  to  remove  fixtures  continues  during 
his  original  term,  and  during  such  further  period  of  possession  by  him, 
as  he  holds  the  premises  under  a  right  still  to  consider  himself  as 
tenant."  That  period  was  deemed  there  to  have  expired ;  but  the  cir- 
cumstances, in  other  respects,  were  not  like  those  of  the  present  case. 

*That  trover  will  lie  for  fixtures  in  the  common  acceptation  of  r^ccoc 
the  word,  if  the  tenant  has  a  right  to  them,  is  a  point  which  was  ^ 
scarcely  disputed  at  the  trial.  Davis  v.  Jones,  2  B.  &  Aid.  165,  and  Sheen 
V.  Rickie,  5  M.  &  W.  175,t  are  direct  authorities  for  it ;  and  the  pro- 
priety of  such  an  action  may  be  inferred  from  Penton  v.  Robart,  2  East, 
88.  In  Gregg  t?.  Wells,  10  A.  &  E.  90  (E.  C.  L.  R.  vol.  87),  fixtures 
(the  fittings  of  a  public-house)  were  assumed  on  both  sides  to  be  the 
subject  of  an  action  of  trover.  And  in  Hallen  v.  Runder,  1  Cro.  M.  & 
R.  266,t  S.  C.  8  Tyr.  959,  indebitatus  assumpsit  was  held  to  lie  for 
«« personal  chattels  which  have  been  annexed  to  the  freehold,  but  which 
are  removable  at  the  will  of  the  person  who  has  annexed  them."  The 
articles  in  question  there  were,  as  here,  fixtures  of  a  dwelling-house. 

Patteson,  J. — This  rule  must  be  discharged.  The  plaintiff  relies 
npon  a  leave  and  license  granted  by  the  landlord  Bowler  as  stated  in 
the  first  count.  (His  Lordship  then  read  the  material  parts  of  the 
eoant.)  This  license  is  supposed  to  have  been  available  at  the  time  of 
the  alleged  grievance,  by  relation  to  the  time  when  the  document  was 
written.  But  the  effect  of  that  document  as  a  license  to  enter  is  very 
slight.  It  amounts  to  no  more  than  saying :  «<  Make  what  bargain  you 
can  with  the  incoming  tenant ;"  not,  <<  if  you  cannot  effect  a  bargain 
with  him  you  may  still  enter."  Until  the  expiration  of  the  plaintiff's 
tenancy  the  landlord  had  no  right  of  possession :  the  actual  possession 
waa  in  the  plaintiff:  the  license  therefore,  if  any,  was  prospective ;  and 
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^tiQcr\  ^^®  effect  which  the  plaintiff  *would  give  to  it  is,  to  bind  the  ia- 
^  coming  tenant  after  the  plaintiff  has  quitted ;  not  on  the  ground 
of  contract  by  that  tenant,  but  as  a  matter  of  duty.      The  declaration 
80  puts  it.    Such  a  license,  having  such  a  prospective  operation,  is  some- 
thing like  a  grant  of  interest  in  the  land :  but  at  all  events  it  is  a  grant 
of  authority  to  enter  and  remove  something  at  a  future  time,  vhich 
might  have  been  valid  if  executed,  or  might  perhaps  have  been  a  ground 
of  action  by  the  plaintiff  against  his  landlord  for  not  making  snch  a 
bargain  with  the  incoming  tenant  as  would  enable  the  plaintiff  to  enter 
and  take  the  fixtures :  but  the  elaborate  judgment  of  the  Court  of  Ex- 
chequer in  Wood  V,  Leadbitter,  13  M.  k  W.  838,f  shows  that,  not  being 
granted  by  deed,  it  cannot,  against  the  defendant,  sustain  the  first  coant 
of  this  declaration.    As  to  the  question  whether  or  not  trover  lies,  cases 
certainly  run  very  near  the  wind :  but  the  general  principle  is,  that, 
where  the  articles  are  of  such  a  kind  as  to  become  fixed  to  the  freehold, 
the  tenant,  if  they  are  tenant's  fixtures,  may  remove  them  during  the 
term,  or  during  -such  time  as  he  may  hold  possession  after  the  term  in 
the  capacity  of  a  tenant.     That  is  the  only  right  which  exists  on  this 
head,  between  him  and  the  landlord.     If  the  articles  had  been  so  dis- 
annexed,  they  might  have  been  chattels  for  which  trover  would  hare 
lain ;  or  if  they  had  never  been  annexed :  but  I  do  not  find  it  suggested 
here  that  the  things  in  question  were  not  annexed  to  the  freehold,  or 
had  been  disannexed.     The  question  of  their  being  a  gift  to  the  land- 
lord is  not  raised  here :  this  is  not  the  ground  on  which  the  plaintiff's 
*^ft7l  ^^^^™  *^^  disputed,  but  the  nature  of  the  things  themselves,  from 
-'  whicff  it  results  that  (as  my  brother  Williams  has  stated  in  note 
(r)  to  Green  v.  Cole,  2  Wms.  Saund.  259  c,  6th  ed.),  until  they  are  severed 
from  the  freehold,  they  do  not  become  goods  and  chattels,  and  trover 
does  not  lie  to  recover  them.     I  think,  therefore,  that  neither  count  of 
this  declaration  is  supported. 

CoLERiDQE,  J. — I  am  of  the  same  opinion.  Reading  the  letter  of  the 
plaintiff,  and  Bowler's  answer  of  August  31st,  I  should  say  that  Bowler 
granted  no  right  which  was  to  have  effect  after  the  tenancy  was  at  an 
end.  He  does  not  profess  by  the  letter  in  question  to  tie  up  either  his 
own  hands  or  his  future  tenant's.  As  a  license,  assuming  this  to  be 
one,  nothing  could  be  effectual  for  the  purpose  contemplated  here  whieh 
did  not  bind  the  land  in  the  hands  of  a  person  not  privy  to  the  grant. 
Now  Bowler,  in  this  case,  lets  the  land  to  the  defendant  without  anj 
reservation ;  and  the  plaintiff,  notwithstanding,  requires  liberty  to  go 
in  on  any  day  during  nine  weeks  and  pull  down  the  fixtures.  Wood  v, 
Leadbitter  shows  that,  to  carry  such  a  right  as  that,  there  must  be  an 
instrument  under  seal.  It  is  answered  that  in  the  present  case  that 
was  not  necessary,  the  leave  being  only  a  matter  of  special  agreement 
between  Bowler  and  the  plaintiff.  But  that  leaves  Bowler's  rights  over 
the  land  unfettered  :  it  might  give  the  plaintiff  a  cause  of  action  against 
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Bowler  for  breach  of  his  engagement,  but  not  against  the  tenant  to 
whom  Bowler,  in  the  exercise  of  his  right,  demised. 

♦WiGHTMAN,  J. — My  brother  Sheey  when  he  was  asked  to  dis-  r^ccoo 
tinguish  the  present  case  from  Weeton  v.  Woodcock,  7  M.  &  W.  ^ 
14,1  admitted  that  that  case  established  a  principle  applicable  to  this, 
but  relied  upon  a  difference  in  the  facts.  The  question,  then,  is,  whether 
the  permission,  such  as  it  was  here  proved  to  be,  gave  the  plaintiff  a 
right  to  enter  and  take  the  fixtures  after  the  defendant  was  in  posses- 
sion of  the  premises.  The  license  was  merely  by  parol :  but  it  is,  accord- 
ing to  the  plaintiff,  to  take  effect,  not  during  his  tenancy,  but  against 
an  iDComing  tenant  who  is  no  party  to  the  grant.  The  plaintiff  claims 
a  right  of  entry  during  a  reasonable  time,  without  qualification,  for  the 
purpose  of  removing  the  fixtures.  But  to  give  such  a  power,  and  to  con- 
stitute such  an  easement,  there  must  be  a  grant  by  deed.  This  is  laid 
down  both  in  Wood  v.  Leadbitter  and  in  a  case  still  more  in  point, 
Wallis  V,  Harrison,  4  M.  &  W.  SSS.f  The  right  assumed  to  be  created 
by  this  grant  would  be  a  right  paramount  to  that  vested  in  the  new 
tenant  by  the  subsequent  demise.  As  to  the  second  count,  I  think 
trover  was  not  maintainable  for  these  articles,  which  are  described  as 
fixtures,  a  term  primfi  facie  implying,  that  they  are  fixed  to  the  free- 
hold, though  they  might,  under  some  circumstances,  become  dis- 
aQnexed.(a)  Rule  discharged. 

(a)  No  fourth  Judge  wm  in  Conrt 

Fixtures  erected  by  the  tenant,  which  If  the  tenant  does  not  remove  the  fix- 
he  is  entitled  to  remove,  must  be  re-  tures  during  his  term,  he  cknnot  main- 
moved  during  the  lease :  White  v,  tain  trover  against  the  owner  of  the 
Amdt,  1  Wharton,  91.  It  seems,  how-  house  for  refusing  to  permit  him  to 
ever,  that  if  the  fixtures  are  of  that  enter  and  remove  them  afterwards : 
character  that  they  may  be  removed  Stookwell  v.  Marks,  5  Shepley,  455. 
during  the  term,  and  the  tenant  removes  And  see  Preston  v.  Briggs,  16  Ver- 
them  after  the  term  has  expired,  he  is  mont,  124;  Beers  v.  St.  John,  16  Conn, 
in  respect  to  his  entry  only,  a  trespasser :  322;  Dubois  v,  KeUy,  10  Barb.  Sup. 
Pemberton  v.  King,  2  Devereux,  376.  Ot.  496. 
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MKom  *I>OE,  on  the  demiBes  of  LANSDELL  and  Others,  v.  GOWER. 
^^i  Nov.  16. 

Defendaot  in  ejeotment  wm  let  into  pogaession  of  a  cottage,  paroohial  property,  by  the  parish 
offioers  of  P.,  whose  luoceMors  were  leseon  of  the  plaintiff.  An  entiy  was  on  that  oeeuioa 
made  in  the  Teetry-book,  as  follows. 

"We,  the  chnrohwardens  and  oTorseers  of  P.,  do  hereby  agree  to  let  to  J.  B.,  of,"  4e.,  "the 
newly  erected  cottage,"  Ac,  "sttnate,"  Ac,  '<at  the  rent  of  Ic  M,  per  week:  and  the  laid 
J.  B.  doth  hereby  agree  to  qnit  and  give  up  the  said  cottage  into  the  hands  of  the  parish 
officers  at  any  time  on  one  month's  notice  from  the  chnrohwardens  and  oTerseers  for  the  tim« 
being,  or  one  of  them,  or  by  their  order:"  ''the  rent,  aa  above  suted,  to  eommence  from  the 
date  hereof.    Witness,"  Ac    Signed  by  defendant  and  an  overseer. 

Defendant  occupied  the  premises  for  twenty  years,  paying  no  rent  He  was  then  serred  with  a 
notice  to  qnit»  signed  by  an  OTcrseer,  bat  by  no  chnrohwarden ;  bat  he  refused  to  giv«  ap 
the  property,  claiming  it  aa  Ida  own.  He  continued  to  occupy  for  ftve  years  longer,  and  then 
aold  the  premises.  There  was  cTidence  that  his  occupation,  and  the  circumstances  of  it,  weia 
known  to  the  successive  parish  officers  during  all  the  above  period.    Held  : 

That,  if  the  parish  officers,  lessora  of  the  plaintiff,  were  entitled  to  maintain  the  action,  notica 
to  quit  was  unnecessary,  the  defendant  having  disclaimed. 

That  the  document  above  described  was  for  a  sufficiently  determinate  period  to  constitute  a  leaMi 

That  such  a  lease,  being  for  less  than  three  years,  might  have  been  granted  by  the  pariah  oflicen 
without  writing,  if  all  concurred. 

But  that  the  document  in  question  did  not  appear  to  be  a  grant  by  all  the  pariah  officers,  aa  tha 
overseer  did  not  profeaa  to  aign  for  all,  nor  did  it  appear,  by  the  document  itself  or  bj 
extrinsic  evidence,  that  all  the  offioers  concurred :  Consequently,  that  there  waa  no  valid  least 
under  the  powera  given  to  pariah  officera  by  atat  59  G.  3,  c  12,  aa.  13,  17 : 

And,  therefore,  that  the  defendant  held  without  such  leaae  in  writing  aa  is  contemplated  hj 
the  Limitation  Act»  3  A  4  W.  4,  c  27,  s.  8,  and  the  right  of  the  lessors  of  the  plaintiff  lo 
bring  ejectment  was  barred  by  sects.  8  A  2. 

Ejectment  for  messaages  and  land  in  the  parish  of  Pemburj  in 
Kent.  Demise,  May  ITth,  1851,  by  Stephen  Lansdell  and  Henry 
Jarman,  the  churchwardens,  and  Evans  Williams  Morris  and  James 
Baldwin,  overseers  of  the  poor,  of  the  said  parish.  Further  demises: 
By  the  same  parties,  mentioned  by  name  only  without  any  addition  of 
office :  By  Morris  and  Baldwin,  overseers :  By  the  Guardians  of  the 
poor  of  the  Union  of  Tunbridge,  Kent:  By  William  Hartrid^e  and 
Thomas  Austen,  churchwardens,  and  Benjamin  Pawley,  an  overseer  of 
the  poor,  of  Pembury:  By  the  three  last-mentioned  parties,  without 
addition  of  office :  By  Benjamin  Pawley  and  George  Budgen :  By  Benja- 
min Pawley :  And  other  demises  by  churchwardens  and  overseers  of 
^.^^(Y^  ^Pembury,  with  and  without  addition,  which  it  is  unnecessary  to 
■'  set  forth. 

On  the  trial,  before  Jervis,  C.  J.,  at  the  last  Maidstone  Summer 
Assizes,  it  appeared  that  the  premises  in  question  had  lately  been  par- 
chased  by  the  defendant  of  one  Joseph  Boghurst.  In  1823,  Boghnrst 
had  been  allowed  by  th£  officers  of  Pembury  to  take  possession  of  a 
piece  of  land  situate  in  the  parish,  and  of  a  cottage,  which  they  built 
upon  the  land  for  him.  On  his  taking  possession,  he  signed  the  follow- 
ing entry  in  a  book  belonging  to  the  churchwardens  and  overseers  of 
Pembury.  * 

Memorandum,  Vestry  room,  Feb.  27th,  1824. 

We,  the  churchwardens  and  overseers  of  the  poor  of  the  parish  of 
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Pembary  in  the  county  of  Kent,  do  hereby  agree  to  let  to  Joseph  Bog- 
hurst,  of  the  said  parish,  the  newly  erected  cottage  and  premises, 
situated  at  Henard's  Green  in  the  said  parish,  at  th^  rent  of  Is.  6(2.  per 
week :  And  the  said  Joseph  Boghurst  doth  hereby  agree  to  quit  and 
give  up  the  said  cottage,  &c.,  into  the  hands  of  the  parish  officers  of 
the  said  parish  at  any  time  on  one  month's  notice  being'  given  to  that 
effect  from  the  churchwardens  and  overseers  for  the  time  being,  or  one 
of  them,  or  by  their  order :  And  the  said  Joseph  Boghurst  doth  hereby 
further  agree  not  to  take  in  any  other  person  as  inmate  or  lodger,  nor 
suffer  any  other  person  whatsoever  to  occupy  or  reside  on  the  said  pre* 
mises  but  himself,  his  wife  and  children,  without  the  leave  of  the  parish 
officers  specially  granted  for  that  purpose :  the  rent,  as  above  stated, 
to  commence  from  the  date  hereof. 

Witness  our  hands  this  27th  day  of  February,  1824. 

(Signed,)  Joseph  Boghurst,  my  +  mark. 

Bbnjn.  Pawlbt,  overseer. 

Geo.  Budqbn,  assistant  overseer. 

William  Pawley,  witness. 

*There  were  two  churchwardens  (Hartridge  and  Austen),  an  r«eq^ 
overseer  and  an  assistant  overseer,  when  this  document  was  ^ 
signed.  Boghurst  was  several  times  afterwards  relieved  by  the  parish 
officers  as  a  pauper,  and  was  permitted  to  occupy  without  paying  or 
being  asked  for  rent.  Repairs  were  done  to  the  premises  in  1882  or 
1833  by  the  parish.  In  1844  Boghurst  was  served  with  a  notice  to 
quit,  signed,  not  by  all  the  parish  officers,  but  only  by  an  overseer  and 
an  assistant  overseer.  He  refused  to  give  up  possession,  alleging  that 
the  property  was  his  own  and  the  parish  had  nothing  to  do  with  it ;  and 
he  continued  to  hold  the  premises  thenceforward  till,  in  1850,  he  sold 
them  to  the  now  defendant.  During  this  latter  part  of  his  occupation 
he  was  rated  for  them  to  the  poor. 

Shee,  Serjt.,  for  the  defendant,  objected : — That  there  was  no  lease 
proved,  for  that  the  memorandum  of  1824  was  not  for  any  determinate 
period,  and  the  tenancy  created  by  it,  if  any,  was  a  tenancy  at  will,  in 
which  case  the  twenty  years-'  limitation  under  stat.  8  &  4  W.  4,  c.  27, 
must,  by  sect.  7,  run  from  the  expiration  of  the  first  year,  there  being 
no  evidence  of  determination  of  the  will  within  twenty  years  before 
action  brought ;  or  else  the  tenancy  was  from  month  to  month,  or  at 
most  from  year  to  year,  and  then  the  right  of  entry  must,  by  sect.  8, 
be  deemed  to  have  accrued  at  the  end  of  the  first  month  or  first  year, 
for  that  there  was  no  written  lease :  That,  if  the  memorandum  was  in 
form  a  lease,  it  was  invalid,  because,  the  property  being  parochial,  the 
churchwardens  and  overseers  should  have  demised  according  to  stat.  59 
G.  8,  c.  12,  sects.  13,  17,  and  for  some  given  period,  and  both  sets  of 
officers  should  have  signed  the  instrument :  And  that  the  notice  to  quit 
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*'^Q'21  ^*®  invalid,  *not  being  signed,  according  to  tbe  last-mentioned 
^  Act,  sect.  24,  by  the  churchwardens  and  overseers  or  the  major 
part  of  them.  The  Lord  Chief  Justice  observed,  on  this  point,  that  the 
notice  might  be  unnecessary,  there  having  been  a  disclaimer.  Leave 
was  given  to  move  for  a  nonsuit  on  all  the  points ;  and  a  verdict  was 
found  for  the  plaintiff. 

Shee^  Serjt.,  in  this  term  (November  4th),  moved  accordingly :  He 
cited,  as  to  the  term  created  by  the  instrument  in  question,  Kemp  v. 
Derrett,  3  Gamp.  509  :  he  relied  upon  the  above  clauses  of  stat.  3  &  4 
W.  4,  c.  27,  and  distinguished  this  case  from  Doe  dem.  Davy  v.  Oxen- 
ham,  7  M.  &  W.  131,t(a)  (cited  at  the  trial)  :  And,  as  to  the  requisites 
of  a  lease  by  parish  officers,  he  cited  Phillips  v.  Pearce,  5  B.  &  G.  433 
(E.  G.  L.  R.  vol.  11),  Ward  r.  Glarke,  12  M.  4;  W.  747,t  and  Doe  dem. 
Higgs  V.  Terry,  4  A.  &  E.  274  (E.  G.  L.  R.  vol.  81).  He  also  objected, 
as  on  the  trial,  to  the  notice  to  quit.  [Lord  Gampbell,  C.  J. — Was 
any  necessary  ?(6)  Do  not  the  facts  amount  to  a  disclaimer  ?]  Shet^ 
Serjt.,  admitted  that  Jervis,  G.  J.,  had  suggested  the  same  answer.  A 
rule  nisi  was  granted  on  the  other  points ;  no  rule  on  this  last. 

Bramwell  and    Wilier  now  showed  cause. — The  parish  officers  are 
entitled  to  recover,  under  the  general  clauses,  2  and  5,  of  stat.  3  &  4  W. 
4,  c.  27,  unless  the  case  falls  within  sect.  8.     That  clause  enacts  that, 
when  any  person  shall  be  in  possession  of  any  land  <<  as  tenant  from  year 
^-Qo-i  to  year  or  other  period,  without  any  lease  'm  *writing,  the  right 
^  of  the  person  entitled  subject  thereto"  «« to  bring  an  action  to 
recover  such  land  or  rent  shall  be  deemed  to  have  first  accrued  at  the 
determination  of  the  first  of  such  years  or  other  periods,  or  at  the  last 
time  when  any  rent  payable  in  respect  of  such  tenancy  shall  have  been 
received   (which   shall   last   happeti)."     The   question,  therefore,  is, 
whether  the  writing  of  February  27th,  1824,  was  a  binding  lease  or 
not.     In  its  form  it  is  clearly  a  demise  of  some  interest.     It  creates  a 
tenancy  from  month  to  month ;  the  continuance  is  monthly,  though  the 
rent  is  payable  weekly.     At  least  there  was  a  tenancy  from  week  to 
week ;  and  that  satisfies  the  words  <<  from  year  to  year  or  other  period." 
There  was  an  interest  for  five  weeks  at  all  events.    The  authorities  show 
that  <<  from  year  to  year"  includes  a  holding  for  a  less  period.     A  wnt 
of  waste,  where  the  letting  was  for  half  or  a  quarter  of  a  year,  ran 
•(  quod  tenet  ad  terminum  annorum  ;"  Littleton,  B.  1,  s.  67.     Kemp  9. 
Derrett,  3  Gamp.  510,  is  an  authority  against  the  defendant :  there  an 
agreement  that  the  tenant  was  «« always  to  be  subject  to  quit  at  three 
months'  notice"  was  deemed  to  give  a  holding  <<  from  three  months  to 
three  months."     No  other  construction  is  required  here.     «<  Tenant  at 
will  is,  when  a  man  lets  lands  to  another  without  limiting  any  certain 

(a)  Bramwellt  in  showing  caase,  said  that  this  ease  was  oited  only  to  show  tliat  no  infereix* 
Arose  from  the  mere  non-payment  of  rent 
(6)  See  Wildbor  v.  Bainforth,  8  B.  &  G.  4. 
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or  determinate  estate ;"  Com.  Dig.  Estates  (H.  1) :  that  is  clearly  not 
the  present  case.  It  is,  however,  contended  on  the  other  side  that  no 
lease  existed  because  there  was  not  a  document  formally  executed  by 
the  parish  officers  under  the  powers  given  by  stat.  59  6.  8,  c.  12.  But, 
to  take  the  case  out  of  the  operation  of  stat.  3  &  4  W.  4,  c.  27,  s.  8, 
•  nothing  more  was  requisite  than  ^^a  lease  in  writing."  Slich  a  lease  as 
would,  at  the  time  of  its  execution,  have  satisfied  the  *Statute  r^^Qj 
of  Frauds,  was  sufficient.  The  memorandum  in  question  has  not  *- 
the  form  of  a  deed,  and  does  not  profess  to  be  a  regular  document 
executed  by  the  parochial  body.  It  evidences  the  transaction  between 
lessors  and  lessee,  and  binds  the  lessee  at  least.  The  demise  was  not 
required  by  the  Statute  of  Frauds  to  be  in  writing  and  signed  by  the 
grantors,  being  for  less  than  three  years :  it  would  have  been  free  from 
objection  under  that  statute,  if  agreed  upon  by  word  of  mouth ;  and 
there  was  no  necessity  that  all  the  parish  officers  should  be  present, 
provided  all  concurred.  The  memorandum',  written  in  the  book  which 
contains  the  entries  of  their  transactions,  was  some  proof  of  their  con- 
currence ;  and  it  was  followed  by  actual  possession,  which,  according  to 
the  evidence,  must  have  been  known  to  them  and  their  successors.  If 
any  signature  was  necessary  independently  of  th»  Statute  of  Frauds, 
the  signature  of  the  tenant  to  the  words  beginning  «<  We  the  church- 
wardens and  overseers,"  &c.,  was  sufficient,  and  was  binding  updn  him. 
There  is,  therefore,  a  sufficient  lease  in  writing  to  meet  the  intention  of 
stat.  3  &  4  W.  4,  c.  27,  s.  8,  thougti  it  be  not  well  executed  according 
to  stat.  59  O.  3,  c.  12. 

But,  even  under  stat.  59  6.  3,  c.  12,  it  was  not  necessary  that  the 
instrument  should  be  executed  by  all  the  parish  officers.  In  Smith  v. 
Adkins,  8  M.  &  W.  362,t  where  an  alleged  .demise  to  churchwardens 
and  overseers  was  objected  to  because  not  shown  to  have  been  by  deed 
and  accepted  under  the  corporation  seal,  Parke,  B.,  delivering  the  judg- 
ment of  the  Court  of  Exchequer,  said :  <<  We  think  that  the  answer  to 
this  objection  is,  that  they  are  not  made  by  the  Act,  59  6.  3,  c. 
12,  s.  17,  a  complete  body  corporate,  but  they  are  only  empowered  « to 
accept,  take,  and  *hold,  in  the  nature  of  a  body  corporate.' "  r^t^qc 
''('It  appears  to  us  that  the  demise  to  the  churchwardens  and  ^ 
overseers  was  sufficient  to  vest  the  property  in  them  on  behalf  of  the 
parish,  by  their  assent  and  entry,  without  any  acceptance  by  them  by 
an  instrument  under  the  common  seal  of  the  supposed  corporation,  as 
might  have  been  necessary  in  the  case  of  a  proper  corporation,  accord- 
ing to  the  rules  of  the  common  law."  And,  in  Gouldsworth  v.  Knights, 
11  M.  &  W.  337,t  the  same  learned  Judge,  delivering  the  judgment  of 
the  Court,  said :  <«  Conceding  that  by  the  operation  of  the  statute"  (59 
G.  8,  c.  12)  <(  the  legal  estate  was  transferred  to  the  churchwarden^ 
and  overseers  in  1819,  it  was  a  corporation  of  a  peculiar  kind,  differing 
{rem  all  ordinary  corporations ;  and  considering  the  objects  for  which 
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the  statute  made  the  parochial  ofiScers  a  corporation,  which  was  the 
care  and  proper  management  of  the  parochial  property,  we  have  no 
doubt  that  it  was  competent  for  any  one  churchwarden  or  overseer  to 
make  or  order  a  distress  to  be  made  without  calling  a  meeting  of  all, 
and  having  the  authority  of  the  majority  of  those  present."  This  case 
did  not  turn  upon  the  making  of  a  lease  by  the  parish  officers ;  bot  it 
shows  that  in  matters  relating  to  the  parochial  prop^ty  they  may  act 
individually  and  not  as  a  corporation.  As  to  PhiUips  v»  Pearce,  5  B. 
k  G.  433  (E.  C.  L.  R.  vol.  11),  cited  in  moving  for  the  rule  nisi,  the 
churchwardens  there  had  granted  a  lease  for  twenty-one  years  without 
the  overseers ;  and  the  question  was  whether  a  grant  by  churchwardens 
as  a  body  independent  of  the  overseers  was  valid.  The  same  observa- 
tion applies  to  Doe  dem.  Higgs  v.  Terry,  4  A.  &  E.  274  (E.  C.  L.  R. 
Hicqo-y  yo\,  31),  so  far  as  that  case  regards  the  validity  of  a  demise  by 
•^  '^'churchwardens  only.  Here  the  formalities  of  a  deed  do  not 
come  in  question ;  all  that  is  wanted  is  a  «<  lease  in  writing  ;'*  and  the 
lease  here,  not  being  for  more  than  three  years,  did  not  require  to  be 
signed  by  the  grantors  according  to  sect.  1  of  the  Statute  of  Frauds, 
being  within  the  exception  of  sect.  2.  Again,  if  the  signature  of  the 
lessors  was  necessary,  here  is  a  signature  by  one  overseer ;  if  he  signed 
for  all  the  officers  it  is  sufficient:  and  there  was  evidence,. on  the  face 
of  the' document  and  from  the  circumstances  of  the  case,  that  he  did. 
[Patteson,  J. — In  the  case  of  a  partnership  has  it  ever  been  assumed 
that  the  signature  of  one  partner,^ot  professing  to  sign  for  himself 
and  the  firm,  bound  them  ?  Goleridqb,  J. — Suppose  such  a  document 
as  this  had  been  executed  under  seal,  what  would  have  been  its  effect  ?] 
It  would  appear  by  Cooch  v.  Goodman,  2  Q.  B.  580, 599,  600  (E.  G.  L. 
R.  vol.  42),  that  a  party  executing  might  have  been  bound  by  it. 
[WiOHTMAN,  J. — Though  binding,  would  it  be  a  "lease  in  writing?" 
Coleridge,  J. — Although  it  viight  be  evidence  of  the  terms  of  demise.] 
When  a  plaintiff  produces  a  counterpart,  it  is  no  objection  that  the  only 
signature  appearing  is  that  of  the  defendant.  [WiaHTMAH,  J. — ^There 
it  would  be  taken  that  a  part  was  executed  on  each  side :  but  here  the 
whole  document  is  before  us.]  WiUea  mentioned  Wheatley  v.  Boyd,  7 
Exch.  20,t  moved  this  term  in  the  Gourt  of  Exchequer. 

Shee^  Serjt.  (with  whom  was  Hom)^  contrii. — The  instrument  signed 
by  one  overseer  was  no  demise  by  the  parish  officers.  [Golbbidob,  J. 
—Suppose  the  others  had  expressly  authorised  him.]  There  was  no 
^.Q-^  evidence  *of  that.  And  the  statute  69  G.  3,  c.  12,  would  still 
-*  not  have  been  complied  with.  Phillips  v.  Pearce  decides  this  point. 
The  object  of  the  statute  was  to  make  the  parish  officers  a  quasi  corpo- 
ration ;  and  it  is  evident  from  sects.  17  and  24  that  all  were  intended  to 
act,  and  in  so. doing  to  declare  themselves  as  the  acting  parties.  No 
attempt  was  made  at  the  trial  to  meet  this  objection  by  showing  that 
one  parish  officer  was  authorized  by  the  rest :  the  point  mainly  relied 
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upon  for  the  plaintiff  was  that  no  leaso  under  the  statute  of  59  O.  8 
was  necessary.  [Wightman,  J. — Suppose  the  lessors  had  not  heen 
parish  oflBcers,  but  other  persons  having  a  joint  authority.]  The  demise 
would  not  have  been  good.  The  point  noV  contended  for  was  assumed 
in  Wheatley  v.  Boyd,  which  is  an  authority  for  the  defendant.  Gooch 
V.  Goodman,  2  Q.  B.  580  (E.  C.  L.  R.  yoI.  42),  was  under  the  consi- 
deration of  the  Court  of  Exchequer  in  that  case,  and  in  Pitman  v.  Wood- 
bury, 8  Exch.  4.t  {Sheej  Serjt.,  read  the  comments  of  Parke,  B.,  in  the 
latter  ca8e,(a)  upon  Cooch  v.  Goodman.)  Patteson,  J.,  said,  in  Doe  dem. 
Marlow  v.  Wiggins,  4  Q.  B.  867,  876  (E.  C.  L.  R.  vol.  46):  "Cooch  v. 
Goodman  was  a  very  peculiar  case.  All  that  the  Court  decided  there 
was,  that  the  action  might  lie  though  the  deed  was  not  executed  by  the 
covenantees :  it  was  not  held  that  an  interest  passed  by  the  deed,  or 
that  it  amounted  to  a  lease.  And  the  case  went  off  upon  another 
point."  Here  it  is  requisite  to  the  plaintiff's  case  that  there  should 
have  been  a  «<  lease  in  writing :"  and  the  authorities  show  that  there 
was  none.  And,  further,  a  lease  must  be  for  <<  a  determinate  time ;"  4 
Bac.  Abr.  816,  tit.  Leases  and  Terms  for  Years  (E),  *7th  ed. 
[WiGHTMAN,  J. — A  time  is  fixed  her^  by  implication.]  It  does 
not  appear  whether  the  holding  was  to  be  weekly  or  monthly.  (He 
was  then  stopped  by  the  Court.) 

Pattbson,  J.(&) — The  whole  question  is  whether  there  was  in  this 
case  a  lease  in  writing  within  stat.  8  &  4  W.  4,  c.  27,  s.  8.  It  is  con- 
tended for  the  plaintiff  that,  under  stat.  59  G.  8,  c.  12,  it  was  not 
essential  that  there  should  be  a  written  lease  for  a  term  like  this :  and 
that  is  true ;  there  might  be  a  tenancy  of  some  sort  created  without 
writing.  But,  if  there  be  no  actual  lease,  the  twenty  years'  limitation 
under  stat.  8  &  4  W.  4,  c.  27,  has  taken  effect  long  since.  So  that  we 
still  come  to  the  question  whether  or  not  there  was  a  lease  in  wrifing. 
That  there  was  no  lease  for  a  determinate  period  is  not  the  strong  point 
for  the  defendant.  On  the  words  of  the  memorandum  an  implication 
might  be  raised  that  the  holding  was  to  be  from  month  to  month.  The 
real  question  is,  whether  the  execution  of  this  instrument  by  one  parish 
officer  is  sufficient  for  the  present  purpose.  It  is  not  the  signature  of 
a  document,  generally,  but  of  a  lease ;  of  something  which  is  to  pass 
an  interest.  It  was  scarcely,  I  think,  contended  that,  if  this  had  been 
a  demise  under  seal  on  behalf  of  several  lessors,  the  execution  of  one 
only  would  have  been  enough,  unless  he  had  had  a  power  of  attorney. 
But  it  was  argued  that  one  parish  officer  might  execute  such  an  instru- 
ment as  this,  by  the  mere  assent  of  the  others.  And,  if  he  had  in 
terms  professed  to  execute  for  himself  and  the  others,  that  might  have 
been  so  held :  at  least  *it  might  have  lain  on  the  opposite  party  r^f^QQ 
to  show  that  there  was  no  authority :  but  the  execution  was  not  *- 
in  that  form.     Then  it  is  suggested  that  the  document  itself  professes 

(a)  8  Bxch.  ll-18.t 

{b)  Lord  CampbeU,  0.  J.,  WM  st  the  Oriminftl  Court  of  Appeal;  Brio,  J.,  at  Nisi  Prina. 
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to  be  the  lease  of  all,  and' may  be  deemed  so  if  they  in  fact  ass^^nted. 
Bat,  admitting  that  position  (though  I  do  not  see  that  it  is  correct),  eyi- 
dence  of  an  actual  assent,  should  have  been  given:  and  the  learned 
Judge's  notes  do  not  show  any  such  evidence ;  nor  does  any  appear  on 
the  face  of  the  instrument.  If  the  lessors  of  the  plaintiff  can  give  such 
proof  hereafter,  they  may  try  the  case  again :  at  present  the  rule  will 
be  absolute  for  a  nonsuit. 

GoLERiDQB,  J. — The  lessors  of  the  plaintiff  are  barred  by  the  limi- 
tation of  Stat.  8  &;  4  W.  4,  c.  27,  s.  8,  unless  there  was  a  lease  in  writ- 
ing :  that  is,  not  merely  an  instrument  which  would  be  evidence  of  the 
conditions  of  holding,  but  one  passing  an  interest.  Here,  the  entry  in 
the  parish  book  is  signed  by  one  officer  only,  not  professing  to  subscribe 
for  the  rest.  If  that  document  had  come  in  question  the  day  after  it 
was  executed,  it  would  not  have  been  held  a  sufficient  lease  under  the 
Act  59  6.  3,  c.  12,  which  makes  the  churchwardens  and  overseers  a 
statutory  corporation,  the  case  appearing  in  proof  as  it  does  now.  If, 
indeed,  the  additional  evidence  had  been  given,  that  the  party  signing 
had  taken  the  instructions  of  his  colleagues,  and  signed  under  those 
instructions,  I  do  not  say  whether  or  not  that  would  have  been  sufficient. 
But  it  lay  upon  the  lessors  of  the  plaintiff  to  show  that  the  officer  sign- 
ing did  so  as  agent  for  the  rest.  Therefore  there  must  be  a  nonsuit, 
which  will  give  the  opportunity  of  trying  this  question  again. 
♦6001  *WiGHTMAN,  J. — The  case  reduces  itself  to  one  point,  whether 
^  or  not  there  was  a  lease  in  writing.  The  document  produced  in 
evidence  might  have  been  such  as  to  bind  the  party  signing  as  tenant : 
but  that  does  not  meet  the  object  of  stat.  8  &  4  W.  4,  c.  27,  s.  S,  which 
requires  an  instrument  in  writing  that  may  operate  as  a  lease.  There- 
fore the  case,  as  it  stands,  is  not  taken  out  of  the  limitation. 

Rule  absolute  for  a  nonsuit 


The   QUEEN  v.  The  Master,  Fellows,  and  Assistants  of  the  COIr 
LEGE  OF  GOD'S  GIFT,  in  DULWICH.     Nov.  17. 

King  James  Ist,  by  a  charter  in  1619,  empowered  A.  to  found  a  ooUege,  wbioh  ehonld  eouM 
of  a  master,  warden,  fonr  fellows,  six  poor  brethren,  six  poor  sisters,  and  twelve  poor  scbolan* 
and  should  be  a  body  corporate  for  ever,  and  should  be  maintained  and  governed  accordiof 
to  such  ordinances  as  A.  in  his  lifetime,  or,  after  his  death,  persons  properly  appointed  bj 
him,  should  make;  and  the  charter  empowered  A.  to  make  ordinances,  ke.,  for  the  "aumi> 
tonance,"  and  "government"  of  the  said  body  corporate.  A.,  in  1619,  created  the  Collect 
consisting  of  one  master,  Ac,  according  to  the  charter,  and,  in  1620,  endowed  the  Collegt 
by  deed,  with  lands  in  three  parishes.  In  1626  A.  made  certain  ordinances  in  writing, 
for  the  maintenance  and  gevemraent  of  the  College. 

By  one  of  these  ordinances  it  was  provided  that  the  churchwardens  of  the  said  three  parishes 
should  be  "  assistante  to  the  master,  warden,  and  fellows  of  the  said  College  in  the  govern- 
ing thereof:"  By  another  (the  15th),  that,  when  the  place  of  warden  should  be  roid.  tbt 
master,  the  assistante,  and  fellows  should  go  to  the  chapel  of  the  College  and  "  proceed  t» 
the  election  of  a  warden;"  and  that,  after  certain  formalities,  "the  electors  shall  make  the 
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Mid  eleetion  indifferently."  By  another  ordtnnnoe,  that,  if  the  placet  of  both  master  and 
warden  ihoald  be  Tacant  at  the  same  time,  the  senior  fellow  should  give  notice  to  the  assist- 
sntB  to  repair  to  the  College  within  three  days,  "  to  join  with  the  fellows  in  the  election"  of  a 
new  master,  which  should  be  in  all  points  as  formerly  described  in  the  election  of  a  warden. 
Other  ordinances  gave  to  the '  assistants  the  power  of  Selecting  certain  members  of  the  cor- 
poration in  particular  cases.  The  assistants  had,  ever  since  the  foundation  of  the  College, 
been  accustomed  to  vote  at  the  election  of  a  warden.     Held : 

I.  That  the  effect  of  the  16th  ordinance,  taken  with  the  rest,  and  coupled  with  the  conterapon- 
neous  usage,  was  to  give  the  assistants  the  right  of  voting  at  the  election  of  warden. 

1  That  A.  had  p'bwer,  under  the  charter,  to  give,  whenever  he  chose  to  make  his  ordinanceS| 
such  a  right  to  the  assistants,  although  he  oonld  not  make  them  members  of  the  corporation. 

Mandamus  commanding  to  admit  Richard  William  Allen  to  the  office 
of  Warden  of  The  College  of  God*8  *Gift,  in  Dulwich.  The  writ  p^^^- 
suggested  that  King  James  Ist,  by  letters  patent,  dated  21st  *- 
Jane,  1619,  granted  and  give  license  to  Edward  Alleyne  of  Dulwich, 
in  the  county  of  Surrey,  that  he,  for  and  towards  the  relief,  sustenance, 
and  maintenance  of  poor  men,  women,  and  children,  and  the  education 
and  instruction  of  the  said  poor  children,  should  have  full  power,  &c., 
to  make,  found,  erect,  create,  and  establish  one  college  in  Dulwich 
aforesaid,  which  should  enure  and  remain  for  ever,  and  should  consist 
of  one  master,  one  warden,  four  fellows,  six  poor  brethren,  six  poor 
sisters,  and  twelve  poor  scholars,  to  be  maintained,  sustained,  educated, 
guided,  governed,,  and  ruled,  according  to  such*  ordinances,  statutes,  and 
foundation,  as  should  be  made,  set  down,  established,  and  ordained,  by 
the  said  E.  A.  himself  in  his  lifetime,  or  any  other  person  or  persons, 
after  his  death,  as  should  be  specially  nominated,  deputed,  &c.,  there- 
unto by  him  in  his  lifetime  under  his  hand  and  seal.  That  the  said 
Edward  Alleyne,  during  his  life,  and  the  said  other  person  or  persons 
80  to  be  nominated,  &c.,  by  him,  &c.,  as  aforesaid,  should  have  full 
power  and  ample  authority  to  ordain,  make,  create,  establish,  and  found 
ordinances,  rules,  constitutions,  and  statutes  for  the  more  better  and 
orderly  maintenance,  sustenance,  education,  instruction,  guiding, 
government,  and  rule  of  the  said  master,  warden,  four  fellows,  six  poor 
brethren,  six  poor  sisters,  and  twelve  poor  scholars  of  the  said  College, 
when  and  as  often  as  need  should  require ;  and  that  the  said  College 
should  be  called  The  College  of  God's  Gift.  And  that  the  said  master, 
warden,  four  fellows,  &c.,  and  their  successors,  when  the  same  College 
ahould  be  so  created,  &;c.,  as  aforesaid,  <<  should  be  in  deed  and  name 
one  body  corporate  and  politic,  and  one  ^perpetual  commonalty,  r«/«/>Q 
and  should  have  perpetual  succession  for  ever  to  endure."  .  Re-  ^ 
cital  of  grant  by  the  Crown  to  the  master,  &o.,  of  license  to  purchase, 
and  to  E.  A.  Alleyne  to  grant  to  them  and  their  successors,  certain 
manors,  lands,  &c. 

That  the  said  King  James  1st,  by  the  said  letters  patent,  did  grant 

..^nd  give  license  and  authority  to  E.  A.^  as  long  as  he  should  live,  and 

after  his  death  to  such  person  or  persons  as  he  should  in  his  lifetime 

nominate,  &c.,  under  his  hand,  &c.,  from  time  to  time,  and  as  often  as 
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need  should  require,  to  make,  ordain,  constitnte,  and  establiBh  statntes, 
ordinances,  constitutions,  and  rules  for  the  good  and  better  maintenance, 
sustenance,  relief,  education,  government,  and  ordering  of  the  said 
College  and  of  the  said  master,  warden,  four  fellows,  six  poor  brethren, 
six  poor  sisters,  and  twelve  poor  scholars  and  their  successors  for  ever, 
and  of  all  and  every  the  manors,  messuages,  lands,  &c.,  therein  formerly 
mentioned,  and  the  rents,  issues,  revenues,  &c.,  of  the  same.  And 
that  the  s&id  statutes,  &c.,  so  by  him,  them,  or^  any  of  them  to  be 
made,  &c.,  should  for  ever  and  in  all  succeeding  times  stand,  be  and 
remain  inviolable  and  in  full  force  and  strength  in  law  to  all  construc- 
tions, intents,  and  purposes;  the  same  being  not  repugnant  to  the 
Royal  prerogative,  nor  contrary  to  the  laws  and  statutes  of  the  realm 
of  England,  nor  any  the  Ecclesiastical  laws,  canons,  or  constitutions  of 
the  Church  of  England  which  then  should  be  in  force. 

That  the  said  E.  A.,  by  his  deed,  executed  and  bearing  date  13th 
September,  1619,  for  the  better  maintenance,  education,  relief,  and 
sustenance  of  poor  and  needy  people,  men,  women,  and  children  of  the 
*(i(W\  ^^^^^^'  ^parishes  of  St.  Botolph  without  Bishopsgate,  London, 
-^  of  St.  Saviour  in  Southwark,  of  that  part  of  the  parish  of  St. 
Giles  without  Cripplegate,  London,  which  is  in  the  county  of  Middle- 
/sex,  and  of  the  parish  of  Camberwell  in  the  county  of  Surrey,  did,  by 
virtue  and  force  of  the  said  letters  patent,  and  by  the  power  and  autho- 
rity thereby  to  him  granted,  make,  found,  create,  and  establish  one 
College  in  Dulwich  aforesaid  in  the  said  county  of  Surrey,  which  should 
endure  and  remain  for  ever,  and  should  consist  of  one  master,  &c.  (as 
in  the  charter) ;  and  did,  according  to  the  liberty  and  power  given  him 
by  the  said  letters  patent,  make,  found,  erect,  and  establish  certain 
persons  named  in  the  said  deed  to  be  the  first  master,  the  first  warden, 
the  first  four  fellows,  the  first  six  poor-  brethren,  the  first  six  poor  sis- 
ters, and  the  first  twelve  poor  scholars  respectively  of  the  said  College : 
to  have  and  to  hold  to  them  and  their  successors  in  perpetual  succession 
for  ever,  according  to  such  statutes,  ordinances,  constitutions,  and  rules 
as  should  thereafter  be  made,  ordained,  constituted,  and  established  by 
the  said  Edward  Alleyne  in  his  lifetime,  or  by  any  other  person  or 
persons  after  his  death,  such  as  he  should  nominate,  &c.,  thereunto 
under  his  hand,  &c.,  in  his  lifetime.  That  the  said  E.  A.  further,  by 
virtue  and  force  of  the  said  letters  patent,  and  of  the  power,  Ac, 
thereby  to  him  given,  did  establish  that  the  said  College  should  for  ever 
be  called  and  named  The  College  of  6od*s  Gift  in  Dulwich,  in  the 
county  of  Surrey,  and  that  the  said  Master,  &c.,  (as  above)  of  the  said 
College,  and  their  successors,  «  should  be  in  deed  and  name  olle  body 
corporate  and  oolitic,  and  one  perpetual  commonalty,  and  should  have 
perpetual  succession."  That,  by  indenture  made  24th  April,  1620,  the 
*6041  ^^^^  Edward  Alleyne  ^endowed  the  said  College  with  certain 
lands,  including  lands  in  the  parishes  of  St.  Botolph,  Bishops- 
gate,  and  St.  Giles,  Cripplegate. 
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That  the  said  Edward  Alleyne,  by  a  certain  instrument  in  writing, 
signed  by  him,  and  bearing  date  29th  September,  1626,  for  the  better 
maintenance,  &c.,  and  ordering,  as  well  of  the  said  College  as  of  the 
said  master,  warden,  &c.  (as  above),  by  virtue  and  force  of  the  said 
letters  patent,  and  by  the  power,  &c.,  thereby  to  him  given  and  granted, 
did  ordain,  make,  constitute,  and  found  certain  ordinances,  constitutions, 
provisions,  rules,  and  statutes.  The  writ  then  set  them  out.  Those 
material  to  the  present  report  were  as  follows. 

1.  Imprimis,  I  ordain  and  establish,  for  ever,  that  there  shall  be  a  master,  warden, 
four  fellows,  and  six  poor  brethren,  six  poor  sisters,  and  twelve  poor  scholars,  in  and 
belonging  to  the  College. 

2.  Item,  for  the  better  furtherance  of  the  honour  and  serTice  of  Almighty  God, 
and  for  the  good  and  welfiire  of  the  said  College,  I  ordain  and  for  ever  establish,  for 
all  succeeding  times  to  come,  that  there  shall  be  oontinuedly  six  chanters  for  music 
and  singing  in  the  chapel  of  the  said  College,  and  shall  be  called  and  esteemed  as 
janior  fellows,  every  one  of  them  to  have  his  voice  according  to  the  statutes,  as  the 
four  senior  fellows  have,  six  assistants  touching  the  ordering  of  the  said  College  and 
the  rents,  revenues,  and  profits  thereof,  and  thirty  members ;  the  said  chanters, 
assistants,  and  members  to  be  employed  and  taken  to  such  uses,  intents,  and  purposes 
as  hereafter  in  these  my  orders  and  statutes  I  shall  further  direct  and  appoint. 

7.  Item,  that  every  one  of  the  poor  scholars  shall  be,  at  the  time  of  their  several 
election  and  admission,  between  the  age  of  six  or  eight  years  or  thereabouts,  and  to 
remain  as  scholars  in  the  said  College  no  longer  but  until  they  be  eighteen  years  of 
age  at  the  most,  and  then  at  the  charge  of  the  College  to  be  pi|t  forth  either  for 
scholars  or  trades,  as  their  capacity  will  fit ;  all  of  them  at  the  time  of  their  said 
admission  to  be  orphans  without  father  and  mother,  or  at  the  least  such  as  the 
parents  receive  the  weekly  alms  of  the  parish  where  they  live ;  and,  for  want  of  such, 
any  other  poor  children  of  the  said  parishes,  such  as  the  assistants  of  the  said  parish 
shall  think  in  most  need. 

8.  Item,  that  two  churchwardens  of  the  parish  of  St.  Botolph  without  r«z*Ac 
*Bishopegate,  London,  and  two  churchwardens  of  Sc  Saviour's  in  South-  L 
wark,  in  the  county  of  Surrey,  and  two  churchwardens  of  that  part  of  the  parish  of 
St  Giles  without  Cripplegate,  London,  which  is  in  the  county  of  Middlesex,  for  the 
time  being  for  ever,  shall  be  assistants  to  the  master,  warden,  and  fellows  of  the  said 
College  in  the  governing  thereof. 

'  9.  Item,  that  the  six  poor  brethren  and  six  poor  sisters  and  twelve  poor  scholars 
shall  be  for  ever  chosen  of  the,  parishes  herein  specified  in  manner  and  form  follow- 
ing, that  is  to  say :  two  of  the  poor  brethren  and  one  of  the  poor  sisters  and  three 
of  the  poor  scholars  out  of  the  parish  of  St.  Botolph's,  &c. ;  two  other  of  the  poor 
brethren  and  one  of  the  poor  sisters  and  three  of  the  poor  scholars  out  of  the  parish 
of  St.  Saviour's  in  Sonthwark ;  one  of  the  poor  brethren  and  two  of  the  poor  sisters 
and  three  of  the  poor  scholars  out  of  that  futrt  of  the  said  parish  of  St.  Giles  without 
Cripplegate,  &o. ;  one  other  of  the  poor  brethren,  two  of  the  poor  sisters  and  three 
of  ^e  poor  scholars  oat  of  the  parish  of  Camberwell.  in  the  county  of  Surrey. 

10.  Item,  that  the  churchwardens  and  vestry  of  the  parishes  of  St.  Botolph's,  ^., 
of  St  Saviour's,  Ac.,  and  of  that  part  of  the  parish  of  St  Giles  without  Cripplegate, 
ie.,  shall  severally  in  their  parishes  make  choice  of  ten  poor  persons  (that  is  to  say), 
five  poor  men  and  five  poor  women  in  each  of  their  parishes,  to  be  members  of  the 
said  College,  and  to  be  admitted  by  them  into  my  almshouses  at  London,  that  from 
thence  they  may  be  admitted  into  the  College  as  places  shall  fall  void.  Provided 
that  such  as  they  admit  and  choose  be  (as  near  as  may  be)  single  persons,  &c. ;  and, 
if  any  of  them  afto  their  admittance  marry  or  become  single  and  marry  again,  that 
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then  OTerj  of  the  said  members  so  doing  shall,  by  the  assistants  of  that  parish  where 
the  same  shall  happen,  be  thence  expelled,  and  a  new  member  chosen  in  his  or  her 
place  that  is  expelled. 

11.  Item,  that  nine  of  the  poor  brethren  and  sisters  shall  be  elected  out  of  those 
thirty  members  as  places  shall  be  void,  that  is,  those  that  are  to  be  elected  oat  of  St 
Botolph's,  St.  Saviour's,  and  St.  Giles's,  in  manner  following,  that  is,  the  assistsnts 
of  that  parish,  or  of  that  part  of  the  parish  from  whence  the  party  deceased  or 
departed  had  been  taken  before,  shall,  upon  notice  given  them  by  the  master  or 
warden  of  the  said  College  of  the  place  then  void,  send  sach  two  of  those  members 
as  the  master  or  warden  shall  nominate,  which  said  two  persons  shall  draw  lots  for 
the  place,  &c. 

12.  Item,  that  the  manner  of  drawing  of  the  said  lots  shall  be  thus,  that  is  to  saj: 
two  equal  small  rolls  of  paper  to  be  indifferently  made  and  rolled  up,  in  one  of  which 
rolls  the  words  "  Qod's  Gift"  are  to  be  written,  and  the  other  roll  is  to  be  left  blank, 
and  so  pat  into  a  box,  which  box  shall  be  thrice  shaken  up  and  down ;  and  the 
elder  person  of  those  two  that  are  elected  to  draw  the  first  lot,  and  the  younger  per- 
son the  second ;  and  which  of  them  draweth  the  lot  wherein  the  words  "  God's  Gift" 
^r,yv/,-|  are  ^written,  shall  be  forthwith  admitted  into  the  void  place  or  office  in  the 

-1  said  College,  as  the  case  shall  require,  &c. 

13.  Item,  that,  when  the  place  of  master  shall  be  void,  then  the  warden  shall  take 
upon  him  to  be  master  without  delay,  &c.,  and  shall  be  admitted  thereunto  bj  the 
fellows,  or  the  most  part  of  them  then  residing  in  the  College,  and  shall  take  the 
oath  hereafter  expressed,  to  be  ministered  unto  him  by  the  senior  fellow  then  present, 
in  the  chapel  of  the  said  College,  in  the  presence  of  the  corporation  then  present,  ftc. 

14.  Item,  that  the  master,  the  next  day  after  his  admission,  shall,  in  the  chapel, 
after  morning  prayer  there,  appoint  the  Monday  fortnight  following  for  the  election 
of  the  warden,  and  shall  also  send  three  several  notes  to  all  the  assistants  for  to  give 
notice  thereof  in  their  several  parish  churches  the  next  Sabbath  day,  expressing  the 
quality  and  condition  of  the  person  elective. 

15.  Item,  that  upon  the  day  of  the  election  of  the  warden,  the  master,  the 
assistants,  and  fellows,  after  all  or  the  most  part  of  them  be  assembled,  shall  decently 
and  orderly  go  into  the  chapel,  and  there,  after  service  and  sermon  mode  by  one  of 
the  fellows,  proceed  to  the  election  of  a  warden ;  after  that  the  senior  fellow  then 
present  shall  publicly  and  audibly  read  such  and  so  many  of  the  before  recited 
ordinances  as  to  express  of  what  condition  and  quality  the  person  elected  ought  to 
be ;  and,  after  that,  the  elector  shall  make  the  said  election  indifferently  without 
partiality,  favour  or  respect  of  persons. 

16.  Item,  that,  if  above  the  number  of  two  shall  stand  to  be  elected  warden,  equal 
in  blood  and  condition,  that  then  they  shall  pass  by  voices  of  the  electors  then 
present,  and  that  they  two  that  shall  have  most  voices  to  draw  lots  for  the  place,  in 
such  manner  and  form  as  is  formerly  expressed. 

17.  Item,  &c.  (provision  that  the  warden,  presently  after  election,  shall  become 
boand  in  a  statute  of  lOOOZ.,  the  defeasance  to  be  that  at  all  reasonable  times  he  yield 
a  perfect  account,  &c.). 

20.  Item,  that,  if  both  the  places  of  master  and  warden  shall  happen  to  be  Toid 
at  one  time  (which  God  forbid),  that  then  the  senior  fellow  then  present  shall,  within 
four  and  twenty  hours,  give  notice  thereof  to  the  assistants  to  make  speedy  repair  to 
the  College  within  three  days  after,  to  join  with  the  fellows  in  the  election  of  a 
new  master,  which  shall  be  in  all  points  as  is  formerly  described  in  the  election  of  a 
warden,  the  master  being  admitted  then  presently,  the  next  day  to  appoint  a  time 
for  the  election  of  a  warden  as  is  above  specified,  and  at  every  snph  election  the 
dinner  for  the  whole  College  shall  be  at  the  said  master  and  warden's  equal  charge. 

23.  Item,  that,  when  any  of  the  poor  scholars'  places,  that  is  to  say  any  of  the 
nine  that  are  to  be  chosen  oat  of  the  parish  of  St.  Botolph's,  Ac,,  St.  Saviour's,  Ac. 
And  that  part  of  the  parish  of  St.  Giles,  Ac.,  shall  happen  to  be  void,  then  the  master 
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and  warden  shall  give  notice  thereof  to  the  two  churchwardens  (the  assistants  of 
that  parish,  or  of  that  part  of  the  parish  *from  whence  the  poor  scholar  rns(*(\n 
departed  or  deceased  was  first  received  into  the  College),  and  they  to  cause  ^ 
three  or  four  of  the  poor  children  of  their  parish  to  be  sent  to  the  College  the  Sunday 
ae'onight  next  following,  by  nine  of  the  clock  in  the  forenoon,  that  the  master  or 
warden  of  the  said  College  may  choose  two  to  draw  the  said  lots  for  the  vacant 
place,  kc, 

24.  Item,  that  the  master,  warden,  and  fellows  shall  for  ever  have  the  sole  denomi- 
nation and  election  of  the  poor  brethren,  poor  sisters,  and  poor  seholars  that  are  to  be 
elected  out  of  the  parish  of  Camber  well,  to  elect  whom  they  shall  think  fit,  without 
limitation  of  ago,  provided  always  the  persons  elective  (men  and  women)  be  single 
and  needy,  and  especially  if  they  inhabit  in  the  lordship  of  Dalwich  where  the 
College  standeth,  if  it  may  be. 

Master  and  Warden's  Oaih, 

25.  I,  A.  B.,  admitted  to  the  office  of  master  (or  warden)  of  the  College  of  God's 
Gift,  in  the  county  of  Surrey,  am  a  single  person,  unmarried,  unoontracted,  and,  so' 
long  as  I  shall  execute  the  said  office,  will,  by  God's  assistance,  so  continue.  T  shall 
never  fraudulently,  maliciously,  or  wittingly  for  my  part  go  about  to  alter  or  change 
the  foundation  of  the  said  College,  or  any  part  thereof,  or  any  ordinance  or  statute 
ordained  or  made  for  the  government  thereofj  but,  to  the  best  and  uttermost  of  my 
power,  shall  faithfully  keep  and  observe  the  same,  &o.  The  warden  to  take  the  same 
oath  at  his  admittance,  mutatis  mutandis. 

The  Oath  ofaU  the  FeUoufS. 

26.  I,  A.  B.,  admitted  to  be  one  of  the  fellows,  &o.,  am  a  single  person  and 
onmarried,  and,  so  long  as  I  hold  and  have  the  said  office  or  place,  shall  continue  a 
nngle  life,  during  which  time  I  will  not  accept  of  or  take  any  other  service,  yearly 
wages  or  stipend  of  any  other  person  or  persons  whatsoever  which  may  in  any  sort 

'  be  prejudicial  or  hurtful  to  this  place ;  and  I  will  to  my  uttermost  and  best  endeavour 
to  execute  the  said  office,  and  will,  according  to  the  statutes  and  ordinances  of  the 
said  College,  be  obedient  to  the  master  and  warden  thereof  in  all  things  lawful,  but 
especially  in  matters  concerning  the  good  and  welfare  of  the  said  College ;  and  I  will 
faithfully  execute  and  do  to  my  best  endeavour  all  matters  wherein  I  shall  be  em- 
ployed concerning  the  same  and  the  welfare  thereof;  and,  if  it  happen  I  should  be 
here  hence  preferred  or  removed,  I  shall  at  all  times,  as  occasion  is  offered,  do  my 
best  endeavour  to  further  and  advance  the  good  and  welfare  of  this  College.  The 
itatutes  of  this  said  College,  according  to  the  plain  and  grammatical  sense  thereof, 
I  shall  truly  and  faithfully  keep  to  the  best  and  uttermost  of  my  skill  and  power ; 
and  I  shall  never  consent,  agree,  or  give  way  to  any  alienation,  sale,  di  sposition,  or 
patting  away  any  of  the  lands,  tenements,  rents,  goods,  profits,  or  any  other  thing 
whatsoever  that  doth  belong  or  appertain  to  the  said  College,  *nor  challenge  r^e/^Ao 
or  claim  any  property  therein  or  in  any  part  thereof,  directly  or  indirectly,  1- 
to  my  own  use,  nor,  by  any  ways  or  means  whatsoever,  practise  or  go  about  to  alter 
or  change  the  foundation  of  the  said  QMlege,  nor  any  part  thereof,  or  any  ordinance 
or  statute  ordained  or  made  for  the  government  thereof,  or  do  any  act  or  acts,  thing 
or  things,  to  the  derogation,  disturbance,  or  hindrance  of  the  siud  College,  but  shall 
defend  and  keep,  to  the  uttermost  of  my  power,  all  the  right,  privileges,  and  prero- 
gatives thereof,  together  with  the  goods  and  lands  thereunto  belonging ;  and  whatso- 
ever goods  or  chattels,  Ac.  (promise  to  restore  any  which  oome  to  his  hand  to  the 
master  or  warden).  AU  which  I  do  swear  faithfully  and  truly  to  observe  and  per- 
form without  any  equivocation,  mental  reservation,  or  procuring  any  dispensation 
or  absolution  from  the  same,  or  accopting  any  such  if  it  shall  be  procured. 
The  (kUh  of  the  Assistants, 
28^  Tou,  A  B.,  churchwarden  of  the  parish,  &c.,  who  are  now  admitted  to  be  one 
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of  the  assistants  of  this  College  of  God's  Gift  in  Dulwich  in  the  oountj  of  Snirej,  do 
swear  that  you  for  yonr  part  shall  not  willingly  or  wittingly  give  consent  at  anj  time 
hereafter  to  the  breaking  or  alteration  of  the  foundation  of  this  College,  or  of  aDj 
ordinance  or  statute  made  concerning  the  same  or  the  gOTemment  thereof,  but,  w 
well  as  you  may,  see  them  truly  kept  and  performed,  Ac, 

The  Office  of  the  AntiatcmU. 

41.  Item,  that  the  assistants  shall  twice  every  year  repair  to  the  College  to  beti 
and  see  the  audit  and  view  the  accounts  of  the  warden  and  others,  that  is,  on  the  4th 
of  March  and  the  4th  day  of  September ;  but,  if  any  of  those  days  be  Sundaj,  thei 
the  next  day  after ;  and  also  be  present  at  the  College  when  the  master  and  irardei 
shall  be  elected  and  sworn. 

I\iblie  Audit  and  Private  Siiting  Days, 

93.  I  ordain  and  for  ever  establish  there  shall  be  two  audit  days  and  public  meetiDgi 
kept  and  observed  in  the  said  College  (that  is  to  say),  on,  &c.,  whereat  shall  Vi 
present  the  master,  warden,  assistants,  senior  and  junior  fellows  of  the  said  College, 
or  the  most  part  of  them,  at  which  time  one  of  the  senior  fellows  shall  first  read  so 
many  of  the  statutes  of  the  said  College  as  shall  concern  the  business  then  to  be 
handled ;  and  shall,  to  the  uttermost  of  their  power,  take  diligent  care  that  the  said 
statutes  be  duly  observed  and  kept ;  and  the  warden  of  the  jsaid  College  shall  at 
those  times  make  his  general  account  of  all  receipts  and  disbursements  belonging  to 
the  said  College  by  him  had  or  made  for  the  half  year  then  last  past,  being  prepared 
and  surveyed  before  by  the  master,  senior  and  junior  fellows,  at  their  private  sittings, 
which  accounts  shall  then  be  publicly,  read,  and  the  master,  assistants,  eenior  and 
junior  fellows  then  present  shall  hear  and  examine  as  well  the  same  as  also  the 
*^nQl  ^^^^"^  ^^  other  *inferior  officers  of  the  said  College ;  and,  at  that  audit 

-I  day,  on,  &c.,  for  ever,  the  warden  of  the  said  College  shall  clear  his  aeoonntt 
for  the  year  past ;  and  what  of  the  revenue  or  other  profit  of  the  said  College  shall 
then  remain  in  his  hands  unexpended  he  shall  bring  in  at  the  said  audit,  and  the  * 
warden  shall  at  that  audit  make  known  and  declare  what  occasion  there  will  be  foi 
the  use  of  money  for  the  year  then  next  following ;  whereupon  the  master,  warden, 
and  assistants,  senior  and  junior  fellows  there  present,  or  the  most  part  of  then, 
shall  take  order  what  money  shall  be  employed  upon  those  occasions,  and  how  and 
in  what  manner  it  shall  be  employed,  &c.  And  the  said  master,  warden,  assistants, 
senior  and  junior  fellows  of  the  said  College,  or  some  part  of  them,  shall  yearly,  on, 
&c.,  view  all  the  buildings  of  the  said  College  and  what  decay  or  defect  thej  find 
in  any  of  them,  to  give  order  for  the  repair  and  amendment  thereof,  to  be  done  at 
the  charge  of  the  said  College,  &g.  And  they  shall,  at  either  of  the  said  audit  dajs, 
let  and  grant  leases  of  the  lands  and  tenements  belonging  to  the  said  College,  &e.: 
and  they  shall  hear  and  determine  all-  matters  of  complaint  or  controversy  bronght 
unto  them  touching  any  persons  then  residing  in  the  said  College,  Ac.,  and  dete^ 
mine,  if  they  or  the  most  part  of  them  can,  all  other  matters  and  things  which  do  or 
may  in  any  sort  touch  or  concern  the  said  College  or  the  good  and  orderly  goTera- 
ment  thereof,  Ac.  % 

94.  Item,  I  ordain  that,  at  all  and  every  of  the  said  private  sittings  the  said  master, 
warden,  senior  and  junior  fellows  then  present,  or  the  most  part  of  them,  shall  hear  and 
determine  all  misdemeanors,  &c.,  done  or  committed  by  any  person  in  the  said  College 
against  the  statutes  and  ordinances  thereof;  and  they  shall  hear,  end  and  determme 
all  controversies  which  are  brought  before  them  which  are  raised  or  stirred  up  by  any 
persons  residing  m  the  said  College ;  and,  if  it  shall  happen  at  any  time  of  thoee 
private  sittings  that  any  person  of  the  said  College  shall  be  expelled  from  thence  for 
any  offence,  and  that  such  person  shall  think  him  or  herself  wronged  thereby,  that 
then  every  such  person  may  appeal  to  the  master,  warden,  assistants,  senior  and  jnniur 
fellows  of  the  said  College  at  their  next  public  meeting,  where  the  cause  of  his  or 
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ber  expulsion  shall  be  at  large  debated  by  the  master,  warden,  fellows,  and  assistants 
of  the  said  College,  &c. 

101.  Item,  I  ordain  and  for  ever  establish,  for  all  succeeding  times  to  come,  that 
DO  lease  or  demise  shall  be  made  or  let  to  any  person  or  persons  of  any  of  the  lands 
giren  b>  me  to  the  said  College,  but  at  one  of  the  said  public  audit  days  aforesaid, 
hj  the  consent  and  approbation  of  the  master,  warden,  assistants,  senior  and  junior 
fellows  of  the  said  College,  or  the  most  part  of  them  there  present,  under  their  hands 
and  common  seal  of  the  said  College,  Ac. 

The  writ  went  on  to  state:  That  the  said  ordinances,  &e.,  have 
always,  from  the  time  of  the  making  of  the  '''same  respectively  rmo-in 
hitherto,  remained  and  continued,  and  still  remain  and  continue,  ^ 
anreseinded  and  anreroked,  and  in  full  force  and  effect ;  and  that  there 
are  not,  nor  have  there  been,  any  other  ordinances,  &c.,  for  the  main* 
tenance,  relief,  sustenance,  education,  government,  or  ordering  of  the 
said  college,  or  of  the  said  master,  warden,  four  fellows,  six  poor  breth- 
ren, six  poor  sisters,  and  twelve  poor  scholars,  or  touching  or  in  any 
way  affecting  the  election  or  the  mode  of  electing  the  master  or  warden 
of  the  said  college. 

That,  before  and  at  the  time  of  the  election  after  mentioned,  the  said 
office  of  warden  of  the  said  college  had  become  and  was  then  vacant : 
and  that,  on  81st  March,  1851,  a  meeting  of  the  master  and  fellows 
and  assistants,  six  poor  brethren,  six  poor  sisters,  and  twelve  poor 
Bcholars,  in  pursuance  of  notice  in  that  behalf  duly  given,  was  duly  con- 
vened and  held  in  the  chapel  of  the  said  college,  for  the  purpose  of 
electing  a  fit  and  proper  person  to  fill  the  oflice  of  warden  of  the  said 
college ;  and  that,  upon  the  said  day  of  the  said  election,  the  master, 
the  assistants  and  fellows,  after  all  of  them  were  assembled,  did  decently 
and  orderly  go  into  the  said  chapel  of  the  said  college,  and  there,  after 
service,  and  sermon  made  by  one  of  the  fellows  of  the  said  college,  did 
then  and  there  proceed  to  the  election  of  a  new  warden  of  the  said  col* 
lege :  and  that  the  senior  fellow  then  and  there  present  did  then  and 
there  publicly  and  audibly  read  such  and  so  many  of  the  before-recited 
ordinances  as  do  express  of  what  condition  and  quality  the  person 
elected  to  the  said  office  of  warden  ought  to  be :  and  that  thereupon  the 
electors,  to  wit,  the  master,  the  assistants  and  the  fellows  aforesaid, 
then  and  there  proceeded  to  make  the  said  election  indifferently,  without 
partiality,  favour,  or  respect  of  *per8ons,  and,  there  being  then,  p^rf^if 
and  there  above  the  number  of  two,  to  wit,  sixteen,  persons  who  ^ 
stood  to  be  elected  to  the  said  vacant  office  of  warden  of  the  said  col- 
lege, equal  in  blood  and  condition,  thereupon  the  electors  aforesaid  then 
and  there  proceeded  to  elect,  by  the  voices  of  them  the  said  electors, 
two  persons  from  among  the  persons  who  stood  to  be  elected :  and  the 
persons  who  stood  to  be  elected  then  and  there  passed  by  the  voices  of 
the  said  electors  then  and  there  present ;  and  the  said  Richard  William 
Allen  and  one  John  Hensleigh  Allen  were  the  two  persons  who  were 
then  and  there  declared  by  the  said  master  to  have,  and  who  then  and 
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there  in  fact  had,  the  most  voices,  and  then  and  there  became  and  were, 
and  were  so  then  declared  by  the  said  master  to  be,  entitled  to  draw 
lots  for  the  said  vacant  place,  in  such  manner,  &c.,  as  in  the  said  ordi- 
nance is  expressed  and  provided.  And  that  the  said  R.  W.  Allen  and 
J*.  H.  Allen  thereupon,  then  and  there,  and  by  direction  of  the  said 
master  and  fellows  and  assistants,  and  in  the  presence  of  the  said  mas- 
ter, fellows,  and  assistants  of  the  said  college,  and  of  the  poor  brethren, 
sisters,  and  scholars,  proceeded  to  draw  lots  for  the  said  ofSce,  &c.,  so 
vacant,  &c.,  after  the  manner  in  and  by  the  said  statutes  and  ordinances 
in  that  behalf  provided :  and  thereupon,  two  equal  small  rolls  of  paper 
being  indifferently  made  and  rolled  up,  to  wit,  by  the  said  master  of  the 
said  college,  in  one  of  which  rolls  the  words  «  God's  Gift"  were  written, 
and  the  other  roll  being  left  blank,  and  so  put  into  a  box,  &c.  The  writ 
then  stated  a  drawing  of  the  lots  according  to  the  12th  ordinance,  and 
that  the  said  Richard  William  Allen  drew  the  lot  wherein  the  worda 
»<  God's  Gift"  were  written,  and  was  then  and  thereby  duly  elected  to 
*({191  ^^^  *said  office  or  place  of  warden  of  the  said  college,  and  then 
-'  and  there  became  and  was  entitled  to  be  admitted  forthwith  into 
the  said  place  or  office,  and  was  then  and  there  declared  by  the  said 
master  of  the  said  college  to  be  so  elected  and  entitled. 

That  the  said  six  assistants  of  the  said  college  have  always,  from  the 
time  of  the  foundation  of  the  said  college  hitherto,  been  used  and  accna- 
tomed  as  of  right  to  join  in  and  vote  at  the  election  of  warden  of  the 
said  college  from  time  to  time,  upon  the  occurring  of  a  vacancy  therein. 
That  the  said  R.  W.  Allen,  at  the  time  of  the  said  election,  was  and 
still  is  a  person  in  all  respects  duly  qualified  to  be  and  become  warden, 
&c.,  and  a  fit  and  proper  person  in  that  behalf,  and  was.  and  is,  by 
means  of  the  premises,  duly  elected  to  the  said  vacant  office  of  warden 
of  the  said  college. 

The  writ  went  on  to  state  that  R.  W.  Allen  thereupon,  and  within  a 
reasonable  time,  tendered  and  offered  to  become  bound,  and  was  then 
and  still  is  ready  and  willing  to  become  bound,  in  such  manner  and  for 
such  sum  and  sums  of  money  as  in  and  by  the  statutes,  &c.,  of  the  said 
college  in  that  behalf  is  required  and  provided ;  that  he  provided  a  din- 
ner, &c.,  and  was  ready  and  willing,  and  then  tendered  and  offered,  to 
fulfil  the  other  requirements  of  the  college  statutes,  and  to  be  forthwith 
admitted  to  the  said  place  or  office  of  warden  of  the  said  college  so  va- 
cant as  aforesaid,  and  has  always  been  and  still  is  ready  and  willing  to 
be  admitted  into  the  said  place  or  office,  and  to  take  the  same  upon  him 
and  discharge  the  duties,  &c. :  of  all  which  said  several  premises  the 
said  master  and  fellows  have  always  had  notice,  and  have  been  requested 
by  the  said  R.  W.  Allen  to  admit  him  to  the  said  office  of  warden  so 
^^.o-i  vacant  as  ^aforesaid.  The  writ  then  alleged  refusal  by  the  de- 
^  fendants  although  a  reasonable  time  had  elapsed ;  and  it  com 
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manded  the  defendants  to  admit  R.  W.  Allen  into  the  place  or  office  of 
warden,  and  do  all  fit  and  proper  acts,  &c.,  or  show  cause,  &c. 

The  return,  after  reciting  the  letters  patent  of  2l8t  June,  1619,  the 
deed  of  13th  September,  1619,  and  the  instrument  of  29th  September, 
1626,  before  mentioned,  set  out  the  proceedings  ^t  the  election,  as 
stated  in  the  writ,  up  to  the  passing  of  the  candidates  by  the  voices  of 
the  electors.  It  then  stated  that  «<  John  Hensleigh  Allen  and  Thomas 
Walford  Allen  were  the  two  persons  who  then  and  there  had  the  voices 
of' the  said  master  and  fellows,  and  that  the  said  Richard  William 
Allen  in  the  said  writ  mentioned  then  and  there  had  no  voice  of  the 
said  master  and  fellows,  or  any  of  them,  but  had  the  voices  of  the  said 
assistants,  and  each  of  them,  by  reason  of  a  supposed  right  in  the  said 
assistants  to  vote  at  the  said  election,  and  no  other  voice  or  voices ;  whereas 
no  SQoh  right  in  the  said  assistants  watf  given  in  or  by  the  said  statutes ; 
and  the  said  Richard  William  Allen  was  then  and  there  elected  warden  by 
reason  and  in  consequence  of  the  said  voices  of  the  said  assistants  so  given 
as  aforesaid,  and  ;iot  otherwise :  which  is  the  said  supposed  election  of 
the  said  Richard  William  Allen  in  the  said  writ  mentioned  ;  and  so  by 
reason  of  the  premises"  « the  said  Richard  William  Allen  did  not  nor 
could  become,  nor  was,  duly  elected  to  the  said  office  or  place  of  warden 
so  vacant  as  aforesaid."     Wherefore  defendants  had  not  admitted,  &c. 

Demurrer.     Joinder. 

Sir  F,  Kelly,  for  the  Crown. — The  assistants  were  *en titled  ri^r*^* 
to  vote.  The  defendants  contend,  first,  that  the  ordinances  do  ^ 
not  give  the  assistants  the  power  of  voting;  secondly,  that,  if  they  do, 
the  founder  had  no  right  to  make  ordinances  conferring  such  a  power 
on  them.  The  question  as  to  the  first  point  turns  upon  the  construe* 
tion  of  the  15th  ordinance.  It  is  agreed,  on  both  sides,  that  the  word 
"elector,"  there  used,  must  be  read  as  "electors."  Now  that  word 
clearly  refers  to  the  parties  who,  in  the  words  of  the  ordinance,  are  to 
"proceed  to  the  election  of  a  warden :"  and  these  are,  by  the  same 
ordinance,  the  maater,  the  assistants,  and  fellows.  The  ordinance, 
therefore,  authorizes  the  assistants  to  vote  at  the  election  of  the  warden. 
[Lord  Campbell,  C.  J. — Do  the  ordinances  enjoin  the  performance  of 
any  other  particular  duty  by  the  assistants,  at  the  election  of  a  warden?] 
They  do  not;  and  therefore  the  part  which  they  are,  by  the  15th 
ordinance,  intended  to  take  in  that  election  must  be  that  of  voting  with 
the  rest.  The  20th  ordinance  is  equally  explicit  in  giving  them  a  right 
to  vote  at  the  election  of  a  new  master ;  the  words  there  used  are  that 
they  are  to  "join  with  the  fellows"  in  such  election,  "  which  shall  be 
in  all  points"  like  « the  election  of  a  warden."  The  94th  and  the  101st 
ordinances  give  them  the  right  of  taking  part  in  certain  other  proceed- 
ings with  the  members  of  the  corporation.  [Colbridqe,  J. — They 
stand  on  a  different  footing  from  those  members.  In  the  absence  of  an 
express  declaration  as  to  who  are  to  elect,  the  fellows  alone  would  have 
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the  power  of  doing  so,  by  virtue  of  their  common  law  right  as  memberB 
of  the  corporation.]  Here,  at  all  events,  there  is  an  express  declanp 
tion  that  the  assistants  are  to  vote.  The  fact  of  the  assistants  being, 
under  the  provisions  of  the  8th  ordinance,  churchwardens  of  the  three 
♦fil  ^1  *P*"s^^®®  in*which  lands  were  given  to  the  College  by  the  founder, 
-'  countenances  the  supposition  that  he  intended  to  give  the 
assistants  an  active  part  in  most  of  the  proceedings  connected  with  the 
College.  By  the  14th  ordinance  they  are  to  give  notice  in  the  churches 
of  their  respective  parishes  of  the  candidate  for  the  o£Sce  of  warden. 
No  doubt  there  are  some  proceedings  in  which  they  are  not  to  have  t 
vote ;  as,  for  instance,  in  the  election  of  poor  brethren,  sisters,  and 
scholars  from  the  parish  of  Gamberwell,  the  proceedings  at  which  are 
provided  for  by  the  24th  ordinance.  But  there  the  master,  wardens, 
and  fellows,  are  to  «<have  the  sole  denomination  and  election,"  and  the 
assistants  are  not  mentioned  at  all ;  that  makes  it  the  more  clear  that 
they  are  intended  to  have  a  vote  in  those  proceedings  at  which  they  are 
mentioned  by  the  ordinances  as  present  and  taking,  at  all  events,  some 
part  or  other. 

As  to  the  second  point :  the  founder  had  power,  under  the  charter, 
to  appoint  assistants  who  should  have  the  right  of  voting  at  the  elecdon 
of  warden.  The  Crown  can  grant  a  power  of  this  kind  to  a  pri?ate 
person.  [Lord  Campbbll,  C.  J. — That  depends  upon  the  functions  of 
the  officer  to  be  appointed.  The  Crown  cannot  enable  a  man  to  appoint 
magistrates.(a)]  The  assistants  are  merely  officers  of  the  charity  which 
the  holder  of  the  charter  has,  by  virtue  of  it,  founded :  if  he  had  not 
such  a  power  as  would  enable  him  to  appoint  them,  the  corporation 
could  never  have  come  into  existence.  In  Rutter  v.  Chapman,  8  M.  & 
W.  l,t  a  majority  of  Judges  in  the  Exchequer  Chamber  decided  that 
♦fil  ai  ^^^  Crown  might  ^delegate  to  even  one  private  person  the  poww 
^  of  nominating  the  members  of  a  corporation.  The  Attorney- 
General  V.  Dulwich  College,  4  Beav.  255,  261,  affords  clear  authoritj 
for  showing  that  the  founder  could  give  the  assistants  the  right  to  take 
part  in  corporation  proceedings.  The  contemporaneous  usage,  more- 
over, is  very  material,  as  proving  that  the  assistants  have  always  been 
considered  to  have  the  right  of  voting ;    Grant  on  Corporations,  p.  27. 

0-reentvoodj  for  the  assistants,  to  whom,  as  well  as  to  the  master  and 
fellows,  the  writ  was  directed,  did  not  address  the  Court. 

Sir  F,  ThestgeTj  contril. — The  allegation  of  usage  in  the  writ  is  im- 
material to  the  present  question,  even  were  the  allegation  itself,  as 
made,  a  sufficient  one,  which  it  is  not.  The  real  question  is,  whether 
Richard  William  Allen,  who'  had  no  vote  of  the  master  or  fellows,  was 
properly  elected  warden :  and  that  turns  on  the  two  points  which  have 
been  argued  on  the  other  side.     As  to  the  first :  the  charter  empowers 

(a)  See  17  Vin.  Abr.  89,  Ut.  "  PrerogaHve  of  the  Kin^'  (M.  b)  pL  tl,  and  the  MthoritiM  die- 
wued  in  Jewison  r.  Dyaon,  9  M.  &  W.  540,  568,t  Ae. 
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the  founder  to  establiBh  a  College  for  poor  brothers,  sisters,  and  scholars, 
withoat  mentioning  any  particular  parishes  from  which  they  are  to  be 
chosen.  The  founder^  by  his  ordinances,  limits  the  selection  to  certain 
parishes ;  and  such  a  limitation  of  the  objects  of  the  charity,  he  had,  no 
doubt,  a  right  to  make.  To  these  particular  parishes,  moreover,  he  had 
a  right  to  limit  the  creation  of  assistants,  as  guardians  of  the  interests 
of  the  charity,  and  superintendents  of  the  administration  of  its  property, 
as  provided  by  the  93d,  94th,  101st,  and  other  of  the  ^ordinances :  p^^^  . 
bat  he  had  no  power  to  make  those  assistants  members  of  the  ^ 
corporation.  And  it  is  clear  that  he  did  not  intend  to  do  so.  The  2d 
ordinance  expressly  provides  that  the  six  chanters  shall  be  '<  esteemed 
as  junior  fellows,  every  one  of  them  to  have  his  voice  according  to  the 
statutes,  as  the  four  senior  fellows  have."  If  it  had  been  intended  that 
the  assistants  also  should  have  the  right  of  voting,  such  right  would 
have  been  given  to  them,  as  to  the  six  chanters,  by  express  words. 
Nothing  in  favour  of  the  right  is  to  be  inferred  from  the  provision  (ordi* 
nance  14)  for  the  giving  of  notice  in  the  churches  by  the  assistants ; 
the  assistants  are  churchwardens  of  their  respective  parishes ;  and  at 
the  date  of  the  ordinances  all  public  notices  were  given  at  the  parish 
churches  by  the  churchwardens.  The  language  of  the  15th  ordinance 
is  manifestly  intended  to  exclude  the  assistants  from  voting;  the  word 
<' elector"  is  introduced,  instead  of  the  word  "they,"  to  prevent  the 
possibility  of  its  being  supposed  that  the  parties  who  are  actually  to 
vote  are  the  same  as  those  who  are,  by  the  previous  part  of  the  ordi- 
nance, to  (( proceed"  to  the  election.  The  20th  ordinance,  if  read  by 
itself,  might  appear  to  favour  the  view  Contended  for  by  the  prosecutor. 
£at  even  there  the  word  "join"  does  not,  necessarily,  imply  more  than 
the  presence  of  the  assistants  at  the  ceremony  of  election ;  and,  if  the 
ordinance  in  question  be  read  and  construed,  as  it  ought  to  be,  in  con- 
junAion  with  the  others,  the  word  will  have  that  meaning.  At  any 
rate,  the  20th  ordinance  does  not  provide  for  the  present  case,  but  only 
for  the  particular  contingency  of  a  vacancy  at  the  s^me  time  in  the 
office  both  of  master  and  of  warden.  It  is  clear,  from  the  difference 
between  the  oath  of  the  fellows  and  that  of  the  '^'assistants,  that  r^/^-io 
the  latter  are  not  meant  to  have  such  extensive  privileges  as  the  ^ 
former.  The  oath  of  the  fellows  is  evidently  framed  for  the  purpose  of 
guarding  against  any  actual  alteration  of  the  constitution  by  them,  and 
therefore  appears  to  recognise  their  elective  franchise;  that  of  the 
assistants  guards  only  against  their  «  consenting"  to  any  breach  of  the 
statutes,  apd  treats  the  assistants  only  as  superintendents,  as  it  were, 
of  the  general  good  conduct  of  the  corporation. 

As  to  the  second  point,  the  argument  on  the  other  side  is,  in  effect, 
that  the  Crown  may  secure  the  perpetuity  of  the  corporation  by  con- 
ferring a  right  to  vote  on  parties  who  are  strangers  to  the  corporation. 
It  is  unnecessary  to  discuss  that  question ;  there  are  no  express  worda 
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in  the  charter  giving  such  power ;  and,  unless  there  were,  the  power  of 
electing  is,  by  the  common  law,  and  also  by  stat.  33  H.  8,  c.  27,  in  the 
majority  of  the  members  of  the  corporation.  Itat,* supposing  the  ordi- 
nances did  purport  to  give  to  the  assistants  the  right  of  voting,  their 
votes,  joined  with  those  of  a  minority  of  the  members  of  the  corpora- 
tion, might  defeat  the  votes  of  the  majority :  that  would  be  contrary  to 
the  charter,  which  requires  that  the  ordinances  shall  not  be  repugnant 
to  the  laws  and  statutes  of  England.  Even  were  there  no  such  Btipnla- 
tion,  the  intention  of  the  founder  cannot  prevent  the  known  incidents 
of  a  corporation  from  attaching  to  the  particular  body  corporate ;  B^ 
gina  V.  Kendall,  1  Q.  B.  366,  382-3  (E.  C.  L.  R.  vol.  41).  The  Case 
of  Sutton's  Hospital,  10  Rep.  1  a,  23  a,  is  probably  relied  on  by  the 
oi^er  side.  But  that  case  is  explained  and  qualified  by  Rex  v.  Bird, 
13  £ast,  867,  where  it  is  laid  down  that,  although  a  corporation  may, 
•«^1Q1  ^^^  ^^^  purpose  of  perpetuating  its  '^'existence,  modify  the  chara^ 

^  ter  of  its  constitution  and  the  mode  in  which  its  powers  are  ex- 
ercised, yet  those  modifications  must  be  confined  strictly  to  the  corporate 
body,  and  that  the  corporation  has  no  right  to  delegate  any  of  its  pow- 
ers to  strangers.  By  the  case  of  The  Attorney-General  v.  Dulwich 
College,  4  Beav.  261,  it  appears  that  Lord  King,  in  1728,  made  a  decree 
respecting  the  very  charity  here  in  question,  declaring  that  the  founder 
could  not,  by  his  ordinances,  add  any  persons  to  the  corporation,  or 
make  any  new  person  a  member  of  the  body  corporate ;  but  that  he  had 
a  power  of  making  assistants  to  the  corporation.  It  is  clear,  therefore, 
that  Lord  King  considered  the  assistants  not  to  be  members  of  the  cor- 
poration. [Lord  Campbell,  G.  J. — Tou  assume  that  the  assistants 
could  not  vote  unless  they  were  members.]  If  they  did  vote,  they  would 
be  members,  pro  hfic  vice.  [Lord  Campbell,  C.  J. — Do  you  consider 
that  the  founder  was  functus  officio,  as  founder,  at  the  time  of  his 
making  the  ordinances  ?]  He  was  functus  officio  when  he  had  mate  the 
deed  of  endowment,  six  years  before. 

Sir  F.  Kelly^  in  reply. — By  the  20th  ordinance,  which,  it  is  admitted 
on  the  other  side,  would  be  conclusive  if  taken  by  itself,  the  assistants 
are  to  ««join"  with  the  fellows  in  electing  the  master;  and  the  same 
ordinance  declares  that  such  election  is  to  be  in  all  points  the  same  is 
the  election  of  the  warden.  If,  therefore,  under  the  20th  ordinance, 
the  assistants  have  a  right  to  vote,  they  have  also  a  right  under  the 
15th.  It  is,  however,  argued  that  the  founder  could  not  have  intended 
*^901  ^^  ^^^  ^^^  '^'assistants,  by  the  ordinances,  a  power  contrary  to 

-*  law.  That  argument  begs  the  second  question,  whether  snch 
power  is  or  is  not  contrary  to  law.  There  is  no  authority  for  the 
doctrine  that  the  Crown  cannot  create  a  corporation  of  which  some 
members  are  to  be  elected  by  parties  who  are  not  themselves  members. 
The  fact  of  these  parties  not  being  described  in  the  charter  of  incorpor*- 
tion  does  not  prevent  the  founder  from  afterwards  naming  them ;  The 
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Case  of  Sutton's  Hospital,  10  Rep.  1  a,  23  a.  Stat.  83  H.  8,  c.  27, 
applies  only  to  cases  of  voting  by  members  of  the.  corporation  alone* 
And,  as  regards  the  principle,  it  is  proper  and  reasonable  that  persons 
who,  though  not  members  of  -the  corporation,  exerdise  an  active  part  in 
the  superintendence  and  administration  of  its  property,  should  have  a 
voice  in  the  election  of  its  oflSces.  Cwr.  adv.  vult. 

The  learned  Judges,  on  a  subsequent  day  in  this  term  (Novem'ber 
19tb),  delivered  judgment. 

Lord  Campbell,  G.  J. — Our  judgment  must  be  for  the  Crown  in  this 
case.  As  to  the  construction  of  the  ordinances  I  entertain  no*  doubt. 
The  15th  ordinance,  which  provides  for  the  election  of  warden,  classes 
the  master,  assistants,  and  fellows  together  in  the  category  of  those  who 
are  to  «  proceed  to  the  election  of  a  warden."  It  then  declares  that 
the  <•  elector"  (which  we  must  read  ««  electors")  "shall  make  the  said 
election,"  &c.     It  is  true  that  the  ordinance  does  not  specify  who  those 


electors  are :  but,  looking  at  the  whole  ordinance,  I  think  it  is 
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^clear  that  the  word  "  electors"  refers  to  those  who,  according 

to  the  previous  part  of  the  ordinance,  are  to  "  proceed"  to  the  election ; 

namely,  "  the  maste;*,  the  assistants,  and  fellows."     But,  further,  the 

20th  ordinance,  which  provides  for  the  contingency  of  a  vacancy  at  the 

same  time  in  the  offices  of  master  and  warden,  declares  that  in  such 

case  « the  senior  fellow  then  present  shall,  within  four  and  twenty  hours, 

give   notice   thereof  to  the   assistants  to  make  speedy  repair  to  the 

College  within  three  days  after,  to  join  with  the  fellows  in  the  election 

of  a  new  master."     Here  the  assistants  have,  by  express  words,  a  voice 

with  the  fellows  in  the  election.     It  was,  however,  contended  that  the 

20th  ordinance  must  be  construed  in  connexion  with  the  others.     But, 

looking  at  the  others,  I  can  discover  nothing  to  alter  the  effect  of  the 

20th,  or,  generally,  to  show  that  the  assistants  have  not  the  right  of 

voting  at  the  election  of  the  warden.     It  is  said  that  it  was  unlikely 

that  the  founder  should  wish  to  give  such  a  right  to  churchwardens, 

which*  the  assistants  were.     I  do  not^  see  the  force  of  that  objection. 

Churchwardens,   at   the   time   when   the   College  was   founded,  were 

generally  persons  of  consideraj^le  local  eminence,  whose  attendance  was 

likely  to  be  useful  to  the  College :  and,  moreover,  the  founder  was  born 

iu  one  of  the  paris}ies  from  which  the  assistants  are  to  be  chosen,  and 

might  wish,  out  of  affection  to  that  parish,  to  give  one  of  its  officers  an 

interest  in  the  College.     There  is  nothing  in  the  language  of  the  oath 

taken  by  the  assistants  to  show  that  they  have  not  the  right  of  voting. 

They  swear  to  the  observance  of  the  foundation  and  the  ordinances ; 

but  the  ordinances  provide  for  the  election  of  master  and  of  warden, 

ind  are  certainly  in  favour  of  the  assistants  having  a  voice.    The  r^^on 

*oath  of  the  fellows,  who,  it  is  admitted,  have  the  elective  fran-  '- 

;hise,  is  not  substantially  different.     Reference  was  made  to  the  4l8t 

>rdinance,  which,  it  was  contended,  defined  the  rights  and  duties  of  the 

2k2 
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a^aiBtantB.  There  it  is  provided  that  they  shall  ««be  present"  "wheL 
the  master  and  warden  shall  be  elected  and  sworn."  This  provision 
appears  to  me  to  confirm  the  construction  of  the  15th  and  20th  ordi- 
nances which  I  have  already  adopted.  It  is  difficult  to  see  for  wbi 
purpose  they  were  to  be  present  at  the  admission  and  swearing  in. 
unless  they  had  previously  exercised  a  voice  at  the  election.  If  there 
be  any  doubt  as  to  the  construction  of  the  ordinances  (which  I  do  not 
see  that  there  is),  the  usage,  which  is  set  out  in  the  writ,  and  noi 
traversed  in  the  return,  is  very  material,  inasmuch  as  it  is  not  repugnant 
to  or  inconsistent  with  the  ordinances,  in  which  case  it  would  go  for 
little.     That  usage  is  in  favour  of  the  right  of  the  assistants  to  vote. 

But  it  was  contended  that,  assuming  the  founder  to  have  intended  to 
give,  by  his  ordinances,  the  right  of  voting  to  the  assistants,  he  had  no 
power  by  law  to  make  ordinances  to  that  effect :  first,  because  he  was 
functus  officio  after  having  executed  the  deed  of  endowment ;  secondly, 
because  he  could  not  give  to  parties  who  were  not  members  of  the  cor 
poration  the  right  of  voting  at  the  election  to  an  office  of  the  corpora- 
tion. As  to  the  first  point,  th£  charter  grants  to  the  founder,  among 
other  powers,  the  power  to  make  statutes  and  ordinances.  He  exer- 
cised some  of  those  other  powers  in  1619  and  1620,  by  founding  and 
endowing  the  College :  but  he  did  not  exercise  his  power  to  make  statutes 
and  ordinances  until  six  or  seven  years  after.  He  was  not  functus  officio 
*fi9^1  ^^^^^  ^®  ^*^  exercised*  that  power,  which  was  one  that  *ihe 
"•  Crown  had  a  right  to  grant,  and  which  he  was  not  bound  to 
exercise  at  once.  As  to  the  second  point,  it  is  clear  that  the  founder, 
after  founding  the  College,  could  not  alter  its  constitution  as  prescribed 
by  the  charter,  which  provides  that  it  shall  consist  of  one  master,  one 
warden,  and  four  fellows ;  still  less  couM  he  alter  it  after  having  made 
the  ordinance^.  But,  though  he  could  not  alter  fhe  constitution  of  the 
corporation,  he  had  a  perfect  right  to  make  the  necessary  provisions 
for  its  maintenance  and  preservation :  and  no  authority  has  been  cited 
which  shows  that  none  but  members  of  a  corporation  can  be  invested 
with  the  power  to  nominate  an  officer  of  the  corporation,  or  to  join  in 
his  election.  Rex  v.  Bird,  13  East,  867,  which  was  cited  in  support 
of  that  doctrine,  decides  only  that,  where  a  corporation  has  been  once 
fully  established  and  defined  by  law,  the  introduction,  by  the  corpora- 
tion, of  another  member  is  contrary  to  law.  In  that  decision  I  follj 
concur :  but  here  the  corporation  had  not  been  fully  established  until 
the  ordinances  were  made  in  1626;  no  provision  as  to  the  elections  of 
officers  had  been  made  till  then.  There  afe  many  instances  of  members 
of  a  corporation  being  elected  by  parties  who  are  not  members.  There 
is  no  authority  to  show  that  the  Crown  cannot  grant  such  a  privilege; 
and,  if  it  can,  it  can  grant  to  a  private  person  the  power  of  conferring 
it.  I  do  not  think  that  there  is  any  weight  in  the  argument  founded 
upon  Stat.  S3  H.  8,  c.  27 :  the  statute  does  not  appear  to  me  to  applj 
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to  the  present  case.  The  view  which  I  take  as  to  the  power  of  the 
founder  to  give  the  assistants  the  right  of  voting  is  in  acccrdance 
*with  that  which  was  taken  by  Lord  King  in  1728,  as  appears  r#^Q4 
by  The  Attorney-Oeneral  v.  Dulwich  College,  4  Beav.  261,  where  ^ 
Lord  King  is  said  to  have  held  that,  although  the  founder  had  no  right, 
in  his  2d  ordinance,  to  place  the  six  chanters  upon  the  same  footing  as 
the  fellows,  which  was  altering  the  constitution  of  the  corporation,  he 
had  a  right  to  appoint  assistants  to  the  corporation,  provided  he  did 
not  make  the  assistants  members.  I  think,  therefore,  that,  with  regard 
both  to  the  meaning  of  the  ordinances  and  the  power  of  the  founder  to 
make  them,  we  have  the  authority  of  Lord  Chancellor  King  in  favour 
of  the  view  contended  for  on  behalf  of  the  Crown. 

My  brother  Wightman,  with  whom  I  have  fully  discussed  this  case, 
and  who  is-  at  present  at  Guildhall,  authorizes  me  to  express  his  entire 
concurrence  in  my  opinion. 

Patteson,  J. — The  first  question  is,  whether  the  founder  has,  by  his 
ordinances,  given  the  assistants  the  right  of  voting.  I  am  of  opinion 
that  the  language  of  those  ordinances,  construed  according  to  its  ordi- 
nary sense,  does  purport  to  give  that  right ;  and  I  cannot  find  any 
other  provisions  among  them  to  justify  the  Court  in  qualifying  that 
construction,  or  holding  that  the  assistants  were  merely  to  be  present 
at  the  election.  Whatever'might  have  been  held  to  be  the  purport  of 
the  15th  ordinance,  if  taken  by  itself,  we  have,  in  the  admitted  fact 
that  the  assistants  have  always  been  accustomed  to  vote,  that  which 
amounts  to  a  contemporaneous  exposition  of  the  ordinance,  and  which 
confirms  the  view  I  entertain  of  its  meaning. 

*With  respect  to  the  second  question,  whether  the  founder  had  r^^ne 
a  right,  by  law,  to  make  an«ordinance  giving  the  assistants  the  ^ 
right  of  voting,  I  entertained  at  fi^st  some  doubt,  from  the  fact  that  the 
ordinances  were  made  some  years  after  the  grant  of  the  charter  and  the 
execution  of  the  deed  of  endowment ;  but  I  am  at  present  of  opinion 
that  he  had  such  right,  although  he  did  not  exercise  it  till  some  years 
after  it  was  granted  him.  There  is  no  doubt  that  a  corporation  must 
be  created  by  the  Crown  ;  but  the  Crown  may  delegate  to  a  private  per- 
son the  right  of  declaring  of  what  members  the  corporation  shall  con- 
sist, what  shall  be  their  qualifications,  and  in  what  manner  the  corpora- 
tion shall  be  kept  up.  Whether  that  is  done  by  the  Crown  at  the  time 
of  the  actual  creation  of  the  corporation,  or  is  the  subject  of  a  separate 
declaration  afterwards,  it  is  equally  the  Act  of  the  Crown.  Rex  v. 
Bird,  13  East,  367,  is  distinct  from  the  present  case ;  for  there  a  by- 
law was  introduced  by  the  corporation,  after  the  corporation  and  its 
constitution  had  beenTuUy  established.  I  have  no  doubt  that  the  Crown 
might  provide  that  the  assistants  should  be  electors,  or  that  it  might 
authorize  the  founder  so  to  provide.  The  charter  does  not  give  such 
authority  in  express  terms ;  but  it  gives  it  under  the  general  license  to 
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make  ordinances  «<  for  the  good  and  better  taainteoance,  sastenanoe, 
relief,  education,  goTernment,  and  ordering"  of  the  College.  The  word 
«« government,'*  at  all  events,  is  wide  enough  to  give  the  power  in  ques- 
tion to  the  founder ;  who  could  not,  as  Lord  King  held,  add  to  or  alter 
the  component  parts  of  the  corporation,  but  had  a  right  to  give  to  the 
assistants,  though  not  ^members  of  the  body  corporate,  the* pri- 
vilege of  voting  at  the  election  of  officers  of  the  corporation. 
Coi^RiDGE,  J. — I  am  of  the  same  opinion ;  but  I  have  arrived  at  it 
with  more  hesitation  than  the  rest  of  the  Court.  The  first  question  is, 
What  has  the  founder  ordained  ?  The  second.  If  he  has  given  the  assist- 
ants the  right  of  voting,  had  he  power  by  law  to  do  so  7  As  to  the  first 
point,  the  most  important  things  to  be  looked  to  are  the  ordinaDces. 
The  language  of  the  15th  ordinance,  taken  by  itself,  is  not  absolutely 
ansusceptible  of  an  interpretation  which  would  go  against  the  existence 
of  such  right  in  the  assistants  :  but  the  fair  inference  is  that  the 
founder  meant  the  assistants  to  join  in  the  voting  ;  and,  looking  at  the 
contemporaneous  usage,  the  Court  cannot  but  make  that  inference.  As 
regards  the  2d  ordinance,  if  this  question  were  res  integra,  I  agree  in 
thinking  that  it  would  be  extremely  doubtful  whether  the  six  chanters 
and  the  assistants  had  not  the  same  rights.  The  more  I  exs^mine  that 
ordinance,  the  less  I  am  satisfied  that  the  founder  meant  to  make  the 
chanters  corporators.  The  simple  argument  that  he  gives  the  junior 
fellows  votes  does  not  go  for  much  either  way.  But  he  declares  that 
the  number  of  members  is  to  be  thirty :  if  the  junior  fellows  are  to  be 
reckoned  as  members,  the  number  will  be  thirty-six.  It  is  not  there- 
fore consistent  with  his  declaration  that  the  junior  fellows  should  be 
members.  The  7th  ordinance  is  important,  as  it  is  material  to  ascer- 
tain whether  the  assistants  are,  by  the  oq^inances,  to  have  a  voice  in 
elections  to  other  offices  in  the  corporation.  Now  the  7th  ordinance 
gives,  in  the  first  instance,  the  election  to  the  corporation,  out  of  quali- 
^f^nj^  fied  objects,  and  then,  if  *there  be  no  such  objects,  to  the  assist- 
-*  ants.  The  8th  ordinance  mak^s  them  assistants  to  the  master 
and  warden  in  "  the  governing"  of  the  college :  a  very  wide  and  general 
form  of  expression.  The  10th  ordinance  is  also  material:  the  provision 
is  similar  to  that  made  in  the  case  of  poor  scholars ;  there  is,  first,  a 
provision  as  to  the  election  of  the  poor  brethren  and  sisters ;  and  then, 
if  any  of  these  poor  brethren  or  sisters  marry,  they  are  to  be  expelled 
by  the  assistants  alone.  I  now  come  to  the  15th  ordinance,  providing 
for  the  election  of  warden.  I  think  no  one,  looking  at  the  whole  of 
that  ordinance,  can  doubt  that  it  intends  to  place  all  those  who  are  to 
««be  assembled**  and  **  proceed**  to  the  election  in  the  same  category, 
and  that  the  word  «« elector*'  is  meant  to  refer  to  all  those  persons,  and 
not  to  any  who  are  to  be  singled  out,  to  the  exclusion  of  others.  Bat, 
if  there  were  any  doubt  as  to  the  meaning  of  the  15th  ordinance,  the 
language  of  the  20th  would  remove  it.     We  should  do  violence  to  the 
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meaning  of  the  words  there  used,  if  we  construed  them  in  any  other 
way  than  as  giving  the  assistants  the  right  of  voting  on  the  occasion 
there  provided  for :  the  proceedings  on  which,  it  is  provided  by  the 
same  ordinance,  shall  be  the  same  as  those  at  the  election  of  warden. 
The  24th  ordinance  is  also  important,  as  showing  that,  where  the  assist- 
ants are  not  to  take  a  part  in  the  College  proceedings,  they  are  ex- 
pressly excluded.  If  the  matter  rested  there,  there  would  seem  to  me 
to  be  no  doubt  at  all.  But  there  is  some  doubt  raised  by  the  29th 
ordinance,  which  prescribes  the  oath  to  be  taken  by  the  assistants.  It 
is  said  that  there  is  a  distinction  between  that  and  the  oath  of  the  fel-^* 
lows.  That  distinction  is  referable  to  the  fact  that  the  assistants  are 
not  members  of  the  corporation,  but  are  merely  to  ^exercise  a  r^/»oo 
sort  of  inspection  over  the  members,  and  see  that  they  observe  ^ 
the  ordinances.  The  41st  ordinance  appears  to  have  raised  some  doubt. 
The  language  there  used,  it  is  contended,  implies  that  the  assistants  are 
merely  to  be  present  at  the  election,  not  to  take  any  active  part  in  it. 
If  that  were  the  meaning  of  the  words,  still  they  are  not  strong  enough 
to  weaken  the  meaning  of  the  language  used  in  the  preceding  ordi- 
nances. But,  if  that  be  the  meaning,  it  would  equally  follow  that  they 
are  also  to  be  merely  present  at  the  audit ;  whereas  the  93d  ordinance 
expressly  provides  that  they  are  to  take  a  part  in  it.  They  may  there- 
fore, consistently  with  the  41st  ordinance,  take  a  part  in  the  election. 
I  am  of  opinion,  then,  that,  coupling  the  fair  construction  of  the  ordi- 
nances with  the  contemporaneous  usage,  the  only  judicial  conclusion  at 
which  I  can  arrive  is  that  the  founder  intended  to  give  the  assistants 
the  right  of  voting. 

The  next  question  is,  whether  he  had  power  by  law  to  do  so.  The 
first  objection  raised  is,  thait  persons  who  are  not  members  of  a  corpo- 
ration cannot  vote  at  elections  to  offices  in  the  corporation ;  the  second 
b,  that  the  ordinances  were  made  after  the  power  given  by  the  charter 
had  been  exercised.  This  last  objection  may  be  disposed  of  very 
shortly:  for  it  is  quice  clear  that,  where  a  charter  creating  a  corpora- 
tion gives  a  power  to  make  ordinances,  those  6rdinances  may,  and 
often  must,  be  later  than  the  creation  of  the  corporation.  As  to  the 
first  objection,  the  making  ordinances,  in  pursuance  of  a  power  inthe 
charter  which  creates  the  corporation,  js,  in  effect,  the  act  of  the 
Crown ;  the  real  question,  therefore,  is,  whether  the  Crown  has  power, 
by  the  terms  of  the  incorporation,  to  *give  to  persons  not  mem- 
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Rex  V.  Bird,  13  East,  867,  has  been  already  explained;  and  The  Case 
of  Sutton's  Hospital,  10  Rep.  1  a,  23  a,  is  a  decisive  authority  to  show 
that  the  Crown  has  such  power.  Where  it  delegates  that  power  to  an 
individual,  he  is  the  instrument  of  the  Crown,  and  his  act  is  the  act  of 
the  Crown,  as  much  as  if  both  the  creation  of  the  corporation  and  the 
nomination  of  electors  had  been  comprehended  in  the  letters  patent. 
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I  can  find  no  authority  for  the  qualifications  of  this  doctrine  which 
have  been  suggested.  There  are  many  instances  in  which  the  members 
of  a  corporation  are  elected  by  strangers.  The  Bishop  of  Ely  nomi- 
nates the  master  of  Jesus  College,  Cambridge,  and  the  owner  of  Aud- 
ley  End  the  master  of  Magdalen  College,  Cambridge.  The  Crown  may 
give  to  a  corporation  the  power  of  making  another  corporation ;  Bro. 
Abr.  Prerogative  Le  iJoy,  pi.  63.  Why,  therefore,  may  not  the  Crown 
grant  to  its  nominee  the  power  of  giving  some  other  individual  the 
right  of  voting  at  elections  to  a  corporate  office,  though  he  be  not  him- 
«self  a  member  of  the  corporation  7  The  only  difficulty  which  could 
arise  in  such  a  case,  namely,  the  event  of  such  individual  having  no 
successor,  does  not  arise  here,  because  provision  is  made  for  the  proper 
succession  of  assistants.  Judgment  for  the  Crown. 


♦fi^m  *^^®  QXIEEN  v.  The  Inhabitants  of  ST.  PETER,  BARTON 
^"^^^  UPON  HUMBER.     Nov.  19. 

On  appeal  against  an  order  for  the  maintenance  of  a  panper  Innatio  ander  stat  8  A  9  Viet  e. 
126,  0.  62,  it  18  no  valid  ground  of  objection  that  the  order  of  jastices,  recited  in  'the  order  of 
maintenancci  adjudicating  the  pauper's  place  of  settlement,  was  made  upon  hearsay  OTidcaes 
only ;  such  objection  being  cored  by  stat  11  A  12  Viet  o.  31,  s.  3. 

On  appeal  against  an  order  of  justices  directing  the  overseers  of  the 
poor  of  the  parish  of  St.  Peter,  in  the  town  of  Barton  upon  Humber, 
in  the  county  of  Lincoln,  to  make  certain  payments  specified  in  the 
order,  being  the  amount  of  expenses  incurred  by  the  parish  of  St.  Marj- 
lebone,  in  Middlesex,  in  and  about  the  examination  of  Susan  Whiteley, 
a  pauper  lunatic,  and  her  conveyance  to  the  County  Lunatic  Asylum  st 
Hanwell,  and  for  her  past  and  future  lodging,  maintenance,  medicine, 
&c.,  and  of  the  said  order,  the  Sessions  confirmed  the  order,  subject  to 
the  opinion  of  the  Court  upon  a  case  substantially  as  follows. 

The  order  appealed  against  recited  an  order,  bearing  even  date 
therewith,  under  the  hands  and  seals  of  the  said  justices,  whereby  the 
settlement  of  the  lunatic  was  adjudged  to  be  in  the  said  parish  of  Saint 
Peter.  The  dispositions  upon  which  this  last-mentioned  order  was  made 
were  as  follows.  , 

<(  Middlesex,  to  wit.  The  examination  of  James  John  Messer,  assist- 
ant overseer  of  the  poor  of  the  parish  of  St.  Marylebone  in  the  county 
of  Middlesex,  touching  the  settlement  and  chargeability  of  Susan  White- 
ley,  a  lunatic,  confined,"  &c.,  at  Hanwell,  &c. :  ^^who,  on  his  oath, 
saith,  that  he  has  ascertained  that  the  said  Susan  Whiteley  is  the  wife 
of  Henry  Whiteley,  to  whom  she  *was  married  in  the  parish  of 
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Saint  Mary,  Barton  upon  Humber,  in  the  county  of  Lincoln,  in 


the  year  1839.     That,  on  the  21st  day  of  July  in  the  year  1827,  he 
was  apprenticed  by  indenture  to  Richard  Usher,  for  the  term  of  foor 
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years,  to  learn  the  art  of  a  bricklayer.  That  he  duly  served  his  said 
master  under  the  said  indenture,  the  whole  of  the  said  term,  and  slept 
on  the  last  night,  as  well  as  l;or  more  than  forty  nights  preceding,  at 
the  house  of  his  said  master,  situate  in  Newmarket  Lane  in  the  parish 
of  Saint  Peter  in  the  town  of  Barton  upon  Humber,  in  the  county  of 
Lincoln,  and  has  not  don^  any  act  to  acquire  a  subsequent  settlement. 
And  that  the  said  Susan  Whiteley  is  now  actually  chargeable  to  the 
said  parish  of  Saint  Marylebone." 

The  grounds  of  remova],(a)  sent,  with  the  order,  by  the  respondents 
to  the  appellants,  stated  the  chargeability,  the  order  of  adjudication  ^f 
settlement,  and  the  alleged  facts,  upon  whicn  the  adjudication  was 
founded,  which  corresponded  exactly  with  those  which  the  assistant 
overseer,  in  his  deposition  above  set  out,  stated  himself  to  have  ascer- 
tained.(() 

The  Sessions  found  that  the  order  adjudicating  the  settlement  was 
made  upon  hearsay  evidence  only. 

The  question  for  the  opinion  of  this  Court  was,  Whether  the  order 
appealed  against  ought  to  have  been  quashed,  the  order  adjudicating 
the  settlement  having  been  made  upon  hearsay  evidence  only.  If  the 
Court  of  Queen's  Bench  should  answer  this  question  in  the  affirmative, 
the  order  of  Sessions  and  the  said  order  appealed  against  were  to  be 
severally  quashed :  otherwise  to  stand  confirmed. 

*Peaco€k  and  J.  W.  JSuddlestoUy  in  support  of  the  order  of  r^/»qo 
Sessions. — There  were  no  grounds  upon  which  the  Sessions  ^ 
could  quash  the  order  of  maintenance.  Stat.  8  &  9  Vict.  c.  126,  s.  58, 
provides  that,  if  « satisfactory  evidence  can  be  obtained"  by  any  two 
justices  for  the  county  or  borough  in  which  any  asylum  is  situate,  or  to 
which  such  asylum  shall  wholly  or  in  part  belong,  or  from  any  part  of 
which^  any  pauper  lunatic  shall  have  been  sent,  as  to  the  last  legal  set- 
tlement of  any  pauper  lunatic  confined  or  ordered  to  be  confined  therein, 
they  shall  make  an  order  adjudging  such  settlement  accordingly.  Now 
such  an  order  cannot  be  appealed  against  except  indirectly,  by  an  ap- 
peal against  the  order  of  maintenance  reciting  such  adjudication,  sect. 
58  not  providing  for  a  direct  appeal ;  Reginl  v.  St.  Mary,  Southampton, 
14  Q.  B.  816  (E.  C.  L.  R.  vol.  68),  Regina  v.  St.  Pancras,  12  Q.  B. 
298  (E.  C.  L.  R.  vol.  64),  Ex  parte  Monkleigh,  6  D.  &  L.  404.  But 
Stat.  11  &  12  Vict.  c.  31,  s.  3,  enacts  that,  «<on  the  trial  of  any  appeal 
against  an  order  of  removal  no  such  order  shall  be  quashed  or  set  aside, 
either  wholly  or  in  pflrt,  on  the  ground  that"  the  depositions  upon  which 
such  order  was  made  '« do  not  furnish,  sufficient  evidence  to  support,  or 
that  any  matter  therein  contained  or  omitted  raises,(c)  an  objection  to 
the  order  or  grounds  of  removal."     Regina  v.  Justices  of  Glamorgan- 

(a)  Sio,  in  the  ou«. 

(6)  The  grounds  of  appeal  were  not  itated  in  the  eaee. 

(c)  Bee  note  (jp)  to  Regina  v,  St.  Thomas,  New  Sanim,  IS  Q.  B.  67. 
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sbire,  13  Q.  B.  561  (E.  C.  L.  B.  vol.  66),  decides  that  this  clause  applies 
equally  to  appeals* against  orders  of  maintenance  in  respect  of  pauper 
lanatics  under  stat.  8  &  9  Vict.  c.  126,  s.  62.  The  reception  of  hearsay 
evidence,  therefore,  is  no  ground  of  objection  to  an  order  of  mainteBance 
^^Qo-1  founded  upon  such  ^evidence ;  and,  consequently,  no  ground  of 
^  objection  to  the  order  of  adjudication^  recited  in  such  order  of 
maintenance.  The  object  of  stat.  11  &  12  Vict.  c.  81,  was  to  do  awsy 
with  technical  objections  to  the  evidence  given  before  the  magistrates, 
and  to  allow  only  points  affecting  the  merits  to  be  raised  upon  appeal. 
I^ere  no  objection  is  raised  in  the  special  case  upon  the  merits ;  the 
appellants  do  not  dispute  the  fact  of  the  pauper  being  settled  in  their 
parish.  [Lord  Campbell,  C.  J. — There  is  no  hardship  in  depriving 
appellants  of  the  present  ground  of  objection ;  it  is  open  to  them  to 
deny  the  fact  of  the  settlement,  and  have  it  proved.]  Begina  v.  Rhyd- 
dlan,  14  Q.  B.  827  (E.  G.  L.  R.  vol.  68),  is  an  authority  to  show  tbst 
objections  of  this  nature  to  proceedings  upon  which  the  order  of  main- 
tenance is  founded  are  not  valid  upon  an  appeal  against  the  order. 

W.  H.  Watson  and  Bodkin^  contrH. — The  appellants  object  to.  the 
order  of  adjudication,  not  because.it  was  founded  on  evidence  which 
was  insufficient,  but  because  it  was  founded  on  hearsay  evidence,  which 
is,  in  fact,  no  evidence  at  all.  No  doubt  the  mere  insufficiency  of  evi- 
dence which  is  in  itself  legitimate  is  now,  by  stat.  11  &  12  Vict.  c.  31, 
no  ground  of  .objection  against  an  order  of  remoyal  founded  upon  that 
evidence :  but  no  case  has  gone  the  length  of  saying  that  an  order 
cannot  now  be  objected  to,  when  it  is  made  upon  evidence  which  is 
altogether  illegitimate.  If  evidence  of  such  a  nature  is  to  be  admitted, 
the  labour  of  procuring  substantial  evidence  as  to  the  pauper's  settle- 
ment will  be  cast  upon  the  appellant  parish.  Regina  v.  Ecclesall  Bier- 
low,  11  A.  &  E.  607  (E.  G.  L.  R.  vol.  39),  shows  that  such  a  state 
*6341  *^^  things  ought  not  to  be  allowed.  And,  even  assuming  that, 
^  under  stat.  11  &  12  Vict.  c.  31,  an  order  of  removal,  or,  under 
stat.  8  &  9  Vict.  c.  126,  an  order  of  maintenance,  cannot  be  quashed 
upon  the  objections  raised  in  the  present  case,  it  does  not  follow  that 
the  former  statute  applies  to  objections  made  to  orders  of  adjudication : 
the  language  of  sect.  3  of  stat.  11.  and  12  Vict.  c.  31,  is  evidently 
pointed  only  to  the  orders  of  removal  which  are  directly  appealed 
against,  and  not  to  any  previous  or  ancillary  orders  upon  which  they 
may  be  founded ;  Regina  v.  Minster,  14  Q.  B.  349  (E.  G.  L.  R.  vol.  68). 

Lord  Gampbell,  G.  J. — The  Gourt  is  always  much  inclined  to  dis- 
courage objections  of  the  nature  of  those  raised  to  the  order  of  adjudi* 
cation  in  this  case.  The  argument  as  to  inconvenience  is  really,  if 
good  at  all,  an  argument  against  the  statute  itself.  And,  with  respect 
to  the  construction  of  the  two  statutes,  the  main  argument  seems  to 
be,  that  there  is  a  distinction  between  an  appeal  against  an  order  of 
removal  and  an  order  of  maintenance.    I  think  that  stat.  11  &  12  Yict. 
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c.  31,  wisely  took  away  this  objection  to  an  order  of  removal  where 
directly  appealed  against,  and  that  it  has  the  same  effect  as  to  orders 
of  removal  indirectly  appealed  against  by  means  of  an  appeal  against 
an  order  of  maintenance.  Its  language  is  sufficiently  wide  to  bring 
orders  for  maintenance  of  pauper  lunatics  within  the  provisions,  as 
regards  objections  made  upon  appeal,  of  stat.  8  k  9  Vict.  c.  126,  s.  62. 
Therefore,  that  hearsay  evidence  was  taken  before  the  magistrates,  is 
no  ground  of  objection,  upon  appeal,  to  an  order  of  maintenance  under 
the  last-mentioned  statute,  and  is,  consequently,  no  objection  to  ri^^oi^ 
*an  order  of  adjudication  under  the  last-mentioned  statute,  when  *- 
indirectly  appealed  against,  as  in  the  present  case.  If  the  fact  of  the 
settlement  in  the  appellant  parish  is  denied  on  appeal,  the  respondents 
must  prove  the  settlement  by  proper  evidence  at  the  sessions.  But 
here  the  settlement  was  not  denied ;  and  under  these  circumstances  it 
would  be  a  great  hardship  upon  the  respondents  if  the  appellants  were 
allowed  to  dispute  the  admissibility  of  the  particular  evidence  received 
by  the  justices.  That  was  the  onl^  ground  of  appeal  brought  forward 
in  the  present  case;  and  the  Sessions  were  right  in  confirming  the 
order  of  maintenance. 

Pattbson,  J. — I  see  no  reason  for  departing  from  the  decision  in 
Regina  v.  Justices  of  Glamorganshire :  on  the  contrary,  I  think  it  is 
quite  clear  that  the  Legislature  intended  to  put  orders  of  maintenance 
under  stat.  8  &  9  Vict.  c.  126,  on  the  same  footing  wi^h  orders  of 
removal  under  stat.  11  &  12  Vict.  c.  31,  as  regards  the  nature  of  the 
objections  which  may  be  taken  agaijist  them  upon  appeal.  When  the 
Poor  Law  Act  was  first  passed,  it  was  strongly  contended  that  the 
sending  the  examinations,  as  provided  by  that  Act,  was  intended  to  be 
only  for  the  purpose  of  affording  information,  and  not  for  allowing 
objections  to  be  taken  to  the  form  of  deposition.  This  Court,  however, 
was  of  a  contrary  opinion  ;(a)  and  stat.  11  &  12  Vict.  c.  31,  was  passed 
for  the  purpose  of  altering  the  law  as  laid  dowa  by  us,  and  of  prevent- 
ing merely  formal  objections  to  the  examination  being  raised  upon 
appeal.  If  we  sanctioned  such  objections  as  that  made  by  the  appel- 
lants, we  should  ^gradually  involve  ourselves  in  the  old  difficul-  r^^ofs 
ties.  I  hope,  however,  that  the  justices  will  still  make  a  point  ^ 
of  having  reasonable  evidence  before  them. 

COLBRIDOB,  J. — I  am  of  the  same  opinion :  and  shall  only  observe 
that  any  inconvenience  arising  under  circumstances  like  the  present 
must  be  submitted  to,  as  it  is,  under  stat.  11  &  12  Vict.  c.  31,  in  the 
case  of  orders  of  removal.  I  think  orders  of  maintenance  under  stat. 
8  &;  9  Vict.  c.  126,  are  on  the  same  footing.(6) 

Order  of  Sessions  and  order  of  maintenance  oonfirmed.(c) 

(a)  RegiDt  v.  BoolefaU  Bierlow,  11  A.  4  B.  007,  89 ;  Regina  v.  Lydeard  St  Lawrence,  11  A. 
4  B.  616. 
(6)  No  fourth  Jndge  was  preient 
(e)  See  now  sUt.  16  A  17  Yiot  o.  97,  8.  109. 

2L 
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The  QUEEN  v.  'The  Inhabitants  of  St.  GILES  without  CRIPPLE- 
GATE.    iVor.  19,  20. 

A  female  pauper,  born  in  parish  A.,  the  legitimate  danghter  of  Irish  parents,  neither  of  whom 
had  gained  a  settlement  in  England,  left  their  house  while  under  the  age  of  21,  and  resided 
three  years,  nnmarried,  in  parish  B.,  with  a  man,  by  whom  she  had  a  ehild.  While  so  rending 
she  visited  her  parents  several  times,  for  a  fortnight  or  three  weeks  at  a  time.  After  tk« 
death  of  the  man  with  whom  she  had  been  residing,  she  and  her  illegitimate  ehild,  itill 
residing  in  parish  B.,  were  relieved  by  that  parish.  While  she  was  still  under  21,  parish  B. 
obtained  an  order  to  remove  her  and  her  ehild  from  B.  to  A.  From  the  time  when  the  pan|Mr 
left  her  parents  till  the  making  of  the  order,  they  resided  not  in  A.  or  B.,  but  in  a  third  parish 
in  England. 

Held,  on  appeal  against  an  order  of  Sessions  quashing  the  order  of  removal,  that  the  pauper 
and  her  parents  were  not  removable  to  Ireland  under  stat.  8  4  9  Viet.  e.  117,  a.  2,  and  thst 
the  order  of  removal  to  A.  was  rightly  made. 

The  after-mentioned  order  was  quashed  on  appeal,  sabject  to  the 
opinion  of  this  Court  upon  a  case,  the  material  parts  of  which  were  as 
follows. 

This  was  an  appeal  against  an  OBder  of  justices,  made  1st  February, 
1851,  for  the  removal  of  Margaret  Henry,  single  woman,  and  her  bas- 
*fi^71  ^^^^  child,  aged  seven  months,  *from  the  parish  of  St.  Giles 
-*  without  Oripplegate,  in  the  Citj  of  London,  to  the  parish  of  St. 
James,  Westminster,  in  Middlesex,  as  the  place  of  their  last  legal  set- 
tlement. 

The  grounds  of  removal,  after  alleging  chargeability,  stated  that 
Margaret  Henry  was  the  daughter  of  Irish  parents,  who  bad  gained 
no  settlement  in  England :  that  she  was  born  on  9th  March,  1830,  in 
the  appellant  parish,  and  had  done  no  act  to  gain  a  settlement :  and 
that  her  infant  bastard  daughter  was  born  in  June,  1850. 

The  first  ground  of  appeal  traversed  the  fact  of  Margaret  Henry 
being  born  as  alleged  in  the  appellant  parish.  The  other  grounds  were 
as  follows. 

That,  supposing  the  fact  of  Margaret  Henry's  birth  in  St.  James's 
to  be  proved,  the  said  Margaret  Henry,  at  the  times  when  she  became 
chargeable,  and  when  the  order  of  removal  was  granted,  was  under  the 
age  of  21  years,  and  an  unemancipated  child :  and  that,  she  being  the 
lawful  daughter  of  Mark  Henry,  then  residing  at  No.  31,  Cock  Lane, 
Smithfield,  in  Middlesex,  the  said  Mark  Henry  was  legally  bound  to 
maintain  her ;  and,  in  the  event  of  his  inability  so  to  do,  the  mainte- 
nance and  relief  of  the  said  Margaret  Henry  and  her  said  bastard  child 
could  not  be  cast  on  St.  James,  Westminster,  by  reason  of  the  birth 
of  the  said  Margaret  Henry  therein.  And  that,  the  said  Margaret 
Henry  being  the  daughter  of  Irish  parents,  wh({,  as  well  as  herself,  had 
done  iio  act  to  gain  a  settlement  in  England,  the  whole  family  shoold 
have  been  removed,  if  they  were  really  chargeable,  according  to  the 
statute  in  that  case,  &c.,  to  Ireland,  to  which  country  they  legally 
belonged. 
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Oq  the  hearing  of  the  appeal,  it  was  agreed  on  both  sides  that  Mar- 
garet Henry  was  the  legitimate  daughter  *of  Mark  Henry,  an  r^it/^qo 
Irishman,  and  of  his  wife,  an  Irishwoman ;  that  neither  Mark  ^ 
Henry  nor  his  wife  had  gained  a  settlement  in  England :  that  Margaret 
Henry  was  bom,  as  alleged,  in  ^he  appellant  parish,  on  9th  March, 
1830 ;  and  that  the  bastard  child  of  Margaret  Henry  was  only  seven 
months  old. 

The  following  facts  appeared  from  the  evidence  of  the  pauper,  Mar- 
garet Henry.  Her  father,  Mark  Henry,  had  resided  in  the  neighbour- 
hood of  his  present  domicile.  No.  81,  Cock  Lane,  Smithfield,  in  the 
parish  of  St.  Sepulchre,  in  the  county  of  Middlesex,  from  the  time 
when  she  was  a  child,  and  had  worked  as  a  coppersmith,  and  maintained 
himself,  his  wife  and  children,  by  his  labour,  up  to  the  making  of  the 
order  of  removal.  Margaret  Henry  had  lived  with  her  father  in  the 
above-mentioned  house,  as  a  member  of  his  family,  for  many  years, 
until  she  left  his  house  without  his  consent,  about  four  years  before  the 
date  of  the  order,  and  went  to  live  in  the  parish  of  St.  Oiles,  Cripple- 
gate,  with  a  labouring  man,  by  whom  she  had  a  family  of  children,  and 
who  was  the  father  of  the  child  named  with  her  in  the  order.  She 
lived  with  him  as  his  wife,  but  was  never  married  to  him ;  and  he,  dur- 
ing his  life,  supported  her  by  his  labour.  After  his  death,  which  took 
place  about  eleven  months  before  she  became  chargeable  to  the  respond- 
ent parish,  she  still  lived  in  lodgings,  hired  and  paid  for  by  herself,  in 
the  respondent  parish,  supporting  herself  by  selling  fruit.  During 
these  four  years  she  on  two  or  three  occasions,  when  she  had  a  quarrel 
with  the  man  she  cohabited  with,  went  home  to  her  parents  for  a  fort- 
night or  tl^ree  weeks  at  a  time,  and,  after  this  visit,  returned  to  live 
with  the  same  man.  While  she  was  living  in  lodgings,  after  the  death 
of  the  man  with  whom  she  had  *80  cohabited,  her  mother  at  r^f^oq 
several  times  gave  her  victuals;  but  she  never  slept  at  her  ^ 
parents'  home  from  the  time  of  the  man's  death.  Being,  however, 
nnable  to  support  herself,  she,  without  the  knowledge  or  consent  of  her 
parents,  and  one  month  before  she  attained  the  age  of  21,  applied  for 
relief  to  the  respondent  parish ;  whereupon  she  was,  together  with  her 
bastard  child,  taken  into  the  workhouse,  and  therein  maintained  at  the 
charge  of  the  respondent  parish  of  St.  Giles,  until  the  hearing  of  this 
appeal,  by  which  time  she  had  attained  the  age  of  21 ;  but  at  the  time 
of  making  the  original  order  she  had  not  attained  that  age. 

The  question  for  the  opinion  of  this  Court  was :  Whether  upon  the 
above  recited  grounds  of  removal  and  the  above-mentioned  facts,  the 
respondent  parish  was  entitled  to  remove  the  pauper  to  the  appellant 
parish,  as  the  place  of  fier  legal  settlement.  If  the  Court  should*  be  of 
opinion  that  the  respondents  were  so  entitled,  the  order  of  Sessions  was 
to  be  quashed,  and  the  order  of  removal  confirmed :  if  of  the  contrary 
opinion,  the  order  of  Sessions  to  be  confirmed. 
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Ballantine^  in  support  of  the  order  of  Sessions. — Stat.  8  &  9  Yict.  c. 
117,  s.  2,  enacts  that,  if  any  person  born  in  (among  other  countries  and 
places)  Ireland,  and  not  settled  in  England,  become  chargeable  to  any 
parish  in  England  by  reason  of  relief  given  to  himself  or  to  his  wife, 
or  to  any  legitimate  or  bastard  child,  such  person,  his  wife,  and  any 
child  so  chargeable,  shall  be  liable  to  be  removed  to  the  country  of  such 
person's  birth.  Here  the  pauper's  father,  Mark  Henry,  is  a  native  of 
Ireland,  and  is  not  settled  in  England ;  and  he  has  become  chargeable 
♦P4m  '^y  reason  of  relief  given  to  *the  pauper,  Margaret  Henry,  who, 

-*  at  the  time  of  the  order  of  removal,  was  an  unemancipated  child. 
Her  leaving  the  house  of  her  father,  before  the  age  of  twenty-one^  is 
not  sufficient  to  render  her  emancipated:  and  the  Sessions  have,  in 
effect,  so  decided,  by  quashing  the  order  of  removal.  She  and  her  child 
are,  therefore,  together  with  her  father  and  mother,  removable  to  Ire- 
land. It  will  be  contended  that  she  was  not  unemancipated,  inasmuch 
as  she  could  not  be  said  to  be  residing  in  her  father's  house,  and  was 
maintained  by  another  person.  But  it  is  clear  that  she  was  not  eman- 
cipated ;  and  the  law  recognises  no  intermediate  status  between  those 
two.  Rex  V.  Uckfield,  5  M.  &  S.  214,  answers  the  objection  suggested. 
The  facts  of  the  present  case  show  an  animus  revertendi  on  the  part  of 
the  daughter ;  and  in  Regina  v.  All  Saints,  Derby,  14  Q.  B.  207  (E.  C. 
L.  R.  vol.  68),  it  was  evidently  the  opinion  of  the  Court  that  the  sepa- 
ration from  the  parents  must  be  permanent,  to  render  the  child  eman- 
cipated and  removable  to  its  birth  settlement.  It  will  be  argued  that 
to  hold  all  the  family  removable  because  one  has  become  chargeable  is 
giving  a  very  stringent  interpretation  to  the  Act.  But  that  interpre- 
tation has  always  been  given,  not  only  to  the  present  Act,  but  to  stat. 
69  G.  3,  c.  12,  s.  33,  and  stat.  3  &  4  W.  4,  c.  40,  s.  2  (both  now 
repealed,(a) )  each  of  which  contained  a  provision  of  a  similar 
character ;  Rex  v.  Leeds,  4  B.  &  Aid.  498  (E.  C.  L.  R.  vol.  60), 
Rex  V,  Mile  End,  Old  Town,  4  A.  &  E.  196  (E.  C.  L.  R.  vol. 
31).  On  the  other  side.  Rex  v.  Great  Clacton,  8  B.  &  Aid.  410 
(E.  C.  L.  R.  vol.  5),  will  be  relied  upon:  but  there  the  mother, 
♦fidn  *^^o"g^  ^^^^  ^^  Ireland,  had  acquired  a  settlement  in  England 

-*  by  a  second  marriage.  [Patteson,  J. — Does  stat.  9  &  10  Vict. 
c.  66  affect  the  question  ?  May  not  the  father  here  be  irremovable  by 
reason  of  five  years'  uninterrupted  residence  ?]  The  point  was  not 
raised  upon  the  appeal.  And,  if  the  father  is  ohargeable  by  means  of 
his  family,  within  stat.  8  &  9  Vict.  c.  117,  s.  2,  the  consequence  there 
pointed  out  must  follow :  the  Act  is  not  controlled  by  stat.  9  k  10  Vict. 
c.  66.  [Lord  Campbbll,  C.  J. — You  are  contending  against  the  re- 
movability of  the  daughter  to  the  place  of  Ker  birth.  How  are  yoo 
interested  in  arguing*  that  the  father  is  removable  from  the  parish  in 
which  he  is  residing  ?    Pattbson,  J. — You  must  take  stat.  8  &  9  Vict. 

(a)  The  first  by  stat  8  4  4  W.  4,  o.  40,  8. 1,  the  Utter  by  eUt  8  4  9  Viet  e.  117,  a.  L 
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c.  117,  as  incorporated,  by  sect.  7,  with  the  other  Poor  Law  Acts.]   No 
interpretation  of  the  Acts  can  make  the  pauper,  in  this  case,  removable 
to  the  place  of  her  birth  settlement.     A  paaper  having  no  other  place 
to  which  he  can  be  removed  goes  to  his  birth  settlement :  if  his  father 
aod  mother  have  a  settlement  he  goes  to  that :  if  they  have  none,  but 
are  natives  of  Ireland,  and  he  is  part  of  their  family,  he  must  be  removed 
with  them  to  Ireland.  '  Here,  the  pauper  being  unemancipated,  the 
father  is  chargeable,  through  her,  and  must  be  removed ;  an  Englishman 
woald  be  removable  to  a  parish  in  England ;  a  native  of  Ireland  must 
be  removed  thither.     The  whole  question,  therefore,  turns  upon  the 
emancipation.    [Coleridob,  J. — ^You  must  contend  here  for  two  steps : 
first,  sending  the  pauper  to  her  parents,  and  then  making  them  chargea* 
ble  to  the  removing  parish,  and  so  removable  to  Ireland.]     The  result 
is  still  obtained ;  and  the  statute  must  take  effect.     [Coleridoe,  J.— 
Can  the  parents  be  chargeable  where  they  are  not  resident  ?  *You  r»/»  .<j 
remove  the  pauper  from  St.  Giles's  because  she  is  chargeable  to  ^ 
St.  Giles's.     The  parents  reside  in  another  parish.    Can  you  insist  that 
they  shall  be  removed  to  Ireland  because  the  daughter  is  chargeable, 
not  to  their  parish,  but  to  St.  Giles's  7     Could  parish  A.  remove  per- 
sons from  parish  B.  to  Ireland  ?]     While  unemancipated,  the  pauper 
virtually  forms  part  of  the  family  in  parish  B.     [Coleridge,  J. — You 
make  the  father  chargeable  to  two  parishes ;  where  Ae  is  chargeable, 
and  where  he  resides.     Lord  Campbell,  C.  J. — ^You  undertake  a  great 
difficulty  if  you  contend  that,  by  her  becoming  chargeable,  the  father 
becomes  resident  and  chargeable  where  she  is.]     Having  the  intention 
to  return,  she  is  virtually  domiciled  where  he  is.     [Lord  Campbell,  C. 
J.-rIt  is  in  vain  to  argue  that  the  father  was  chargeable  where  he 
resided.]     It  may  reasonably  be  suggested  that,  she  being  unemanci- 
pated and  chargeable,  it  is  as  if  the  father  went  to  the  parish  where  she 
is,  and  resided  there.    [Coleridge,  J. — Is  there  any  authority  for  say- 
ing that  a  parish  relieving  the  daughter  could  remove  the  father  from 
another  parish  ?    Patteson,  J. — Could  a  London  parish  get  an  order 
to  remove  a  man  from  a  parish  in  Cumberland  ?]     If  there  were  a  con* 
structive  chargeability  as  here  suggested,  the  distance  would  make  no 
difference  in  principle.     The  stat.  8  &  9  Vict.  c.  117,  is  evaded  unless 
interpreted  as  the  appellants  suggest.     There  may  be  hardship  in  any 
construction.    [Wightman,  J. — Suppose  another  unemancipated  daugh-^ 
ter  had  gone  into  anothct  parish.     Lord  Campbell,  C.  J. — The  father 
might  be  chargeable  to  as  many  parishes  as  he  had  unem»ncipated 
children  living  in.     Patteson,  J. — The  parish  where  the  daughter  is' 
might  remove  him  from  ^hat ;  but  they  cannot  get  him  there.]     The 
difficulties  ander  this  statute  were  ♦much  considered  by  the  Court  .  ^liAo 
in  Regina  v.  All  Saints,  Derby,  14  Q.  B.  207  (E.  C.  L.  R.  vol.  ^  ^^ 
68),  and  several  observations  incidentally  made  by  the  learned  Judges 
are  applicable  here.      [Coleridoe,  J. — The  material  question  there 
VOL.  XVII. — 51  2  L  2 
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was,  whether  or  not  there  had  really  been  a  desertion.]  An  apparent 
difficulty  arises  here  because  the  daughter  had  reacned  so  advanced  an 
age  as  seventeen  or  eighteen  before  she  left  her  father ;  but  the  princi- 
ple involved  is  the  same  as  if  she  had  left  him  at  the  age  of  foar. 

Pashley  and  F.  Bussell^  contrdr,  were  not  called  upon. 

Lord  Campbell,  0.  J. — I  am  of  opinion  that  the  order  of  Sessions 
mu^  be  quashed.  The  pauper  was  born  in  St.  James's,  and  became 
chargeable  to  St.  Giles's,  Cripplegate.  Frim&  facie,  she  was  rightlj 
remyved  to  St.  James's ;  and  there  she  ought  to  be  maintained,  unless 
St.  James's  can  show  some  other  place  to  which  she  should  be  removed. 
Now  she  herself  has  no  settlement  but  that  of  her  birth  ;  and  her  father 
has  none.  All,  then,  that  St.  James's  can  allege  is  that  she  ought  to 
be  sent  to  Ireland.  But  that  is  not  so,  because  there  are  no  means  of 
sending  her  father.  He  never  became  chargeable  to  St.  Giles's.  There 
is  no  proof  that  he  ever  entered  the  parish.  Therefore  there  are  no 
means  of  removing  him:  and,  consequently,  as  no  parish  except  St. 
'  James's  can  be  shown  to  which  this  pauper  can  go,  it  is  to  that  parisb 
she  must  be  removed. 

Patteson,  J. — If  the  original  order  be  quashed,  the  pauper  must  go 
*fi44.1  ^*^^  *^  ^^'  Giles's,  Cripplegate.  That  *parish  cannot  remoTC 
-*  her  to  St.  Sepulchre :  there  is  no  such  thing  as  removing  a  pau- 
per to  her  parentB.  All,  then,  that  can  be  said  is,  that  the  father  is 
chargeable  to  St.  Giles's,  and  must  be  removed  to  Ireland  from  that 
parish,  though  he  is  not  within  it.  But  that  cannot  be  maintained. 
There  is,  therefore,  no  place  but  that  of  the  birth  settlement  to  which 
the  pauper  can  be  removed. 

Coleridge,  J. — A  pauper  is  removable  to  Ireland  under  stat.  8  &  9 
Vict.  c.  117,  only  if  the  condition  precedent  be  fulfilled,  that  such  per- 
son shall  become  chargeable  to  any  parish  in  England  by  reason  of 
relief  given  to  himself,  or  his  wife  or  child.  It  is  true  the  clause  does 
not  in  terms  require  that  such  person  shall  be  resident  in  the  parish ; 
but  this  Act  is  appended  to  the  other  statutes  which  form  the  general 
law  of  settlement,  and  carries  with  it  the  understood  condition  that  a 
person  to  be  removed  from  a  parish  must  be  chargeable  to  that  parish, 
being  within  it  at  the  time. 

WiaHTMAN,  J. — Mr.  Ballantine  is  obliged  to  assume  that  the  father  in 
this  case  is  chargeable  to  St.  Giles's  parish,  which  he  never  entered. 
But  I  think  he  is  not  so  chargeable  within  th^meaning  of  the  statute, 
and  that  he,  and  therefore  his  daughter,  is  not  remoTable  to  Ireland 
under  sect.  2.    Therefore  she  was  well  removed  to  the  appellant  parish. 

Order  of  Sessions  quashed. 
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♦GEORGE    GREENWOOD   TETLEY  and    HENRY  WIL-  p^^, 
LIAM  RIPLEY  v.  WILLIAM  TAYLOR.     Nov.  21.   •-  **** 

Reported,  1  E.  &  B.  521  (E.  C.  L.  R.  vol.  72). 


The  QUEEN  t».  WING.'    Nov.  22. 

A  aharehold^r  in  in  inoorporated  Company  within  the  proriaions  of  The  Companies  ClauMt 
Coneolidation  Aet,  1845,  who  haa  not  paid  up  all  oalla  due  upon  hia  aharea,  oannot,  by  aeot.  IS, 
execute  a  deed  of  transfer  of  any  of  auch  aharea  whieh  ahall  be  valid  as  againat  the  Company  : 
and  the  Company  may  refViae  to  register  anoh  deed. 

Wordsworth,  in  last  'Trinity  Term,  obtained  a  rule  calling  on  Tho- 
mas Twining  Wing,  secretary  of  The  Norfolk  Estuary  Company,  to 
show  cause  why  a  mandamus  should  not  issue,  commanding  him  to  enter» 
a  memorial  of  a  deed  of  transfer,  dated  18th  March,  1851,  of  twenty-  . 
four  shares  in  the  said  Company,  numbered,  &c.,  by  Robert  WheBle 
Bennett  to  James  Hall,  pursuant  to  The  Companies  Glauses  Consolida- 
tion Act,  1845,  8  4  9  Vict.  c.  16. 

From  the  affidavits  in  support  of  the  rule  it  appeared  that  The  Nor- 
folk Estuary  Company  was  incorporated  by  stat.  9  &  10  Vict.  c.  ^ 
ccclxxxviii.,(a)  which  enacted,  among  other  things,  that  The  Companies 
Glauses  Consolidation  Act,  1845,  should  be  incorporated  with  it ;  that 
201.  per  share  should  be  the  greatest  amount  of  any  one  call ;  and  that 
one  month's  notice  should  be  given  of  each  call.  It  further  appeared 
that  Robert  *Wheble  Bennett,  being  possessed  of  twenty-four  r^r^^r, 
shares  in  the  Company,  sold  them  to  James  Hall  on  18th  March,  ^ 
1851,  and  executed  ji  deed  of  transfer  of  that  date:  that  Bennett's 
brokers,  on  the  same  day,  lodged  the  deed  of  transfer  with  the  defend- 
ant, at  the  office  of  the  Company,  for  registration :  that  Bennett  had 
paid  up  all  calls  on  the  twenty-four  shares  :{b)  but  that  the  defendant 
refused  to  register  the  deed  of  transfer. 

The  affidavit  in  answer  set  out  sect.  16  of  The  Companies  Clauses 
Consolidation  Act,  1845,  which  enacts  that  <<No  shareholder  shall  be 
entitled  to  transfer  any  share,  after  any  call  shall  have  been  made  in 
respect  thereof,  until  he  shall  have  paid  such  call,  nor  until  he  shall 
have  paid  all  calls  for  tne  time  being  due  on  every  share  held  by  him." 
The  affidavit  then  stated  that,  on  5th  February,  1851,  a  call  of  2Z.  10s. 
per  share  was  duly  made  by  the  directors  of  the  said  Company  upon  all 
the  shares,  includiing  the  twenty-four  in  question :  that  on  18th  March, 

(a)  Local  and  personal,  pnhUo :  "For  enclosing  and  reclaiming  trout  the  sea  certain  traoti  of 
land  forming  part  of  the  great  estoary  called  '  The  Wash,'  between  the  counUes  of  Norfolk  and 
Ltneoln." 

(b)  On  13th  March,  1851.  But  the  aAdaTiti  for  and  against  the  rule  were  contradietory  on 
this  point 
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1851,  the  day  of  the  date  of  the  deed  of  transfer,  the  said  call  of  21 
10s.  in  respect  of  the  said  twenty-four  shares  remained  unpaid,  and  it 
continued  unpaid  up  to  14th  April,  1851,  being  after  the  day  on  which 
the  deed  of  transfer  was  lodged  at  the  Company's  office  for  registration : 
and  that,  under  these  circumstances,  the  defendant  refused  to  register. 
PMpson  now  showed  cause. — The  Company  had  the  right  to  refuse 
to  register  the  deed,  which  was  not  a  proper  deed  of  transfer.  Stat. 
8  &*9  Vict.  *c.  16,  provides,  by  sect.  14,  that  every  shareholder  maj 
*fi4.7n  *^^*'^^8fer  his  shares,  subject^to  the  regulations  provided  by  that 
^  or  the  special  Act :  and  that  such  transfer  shall  be  by  deed, 
which,  (<  when  duly  executed,"  is,  by  sect.  15,  to  be  delivered  to  and 
registered  by  the  secretary.  Now  one  of  these  regulations  is  provided 
by  sect.  16,  which  declares  that  no  shareholder  shall  be  entitled  to 
transfer  any  of  his  shares  until  he  shall  have  paid  all  calls  for  the  time 
being  due  on  each  of  his  shares.  The  deed,  therefore,  which  is,  in  fact, 
the  transfer,  cannot  be  <<  duly"  executed  as  long  as  any  calls  remain  due 
^pon  the  shares,  as  was  the  case  here.  Until  it  is  duly  executed,  and 
delivered  to  the  secretary,  the  vendee  is,  by  sect.  15,  not  entitled  to 
receive  any  profits  in  the  undertaking,  or  to  vote  as  a  shareholder.  A 
similar  provision  is  made  by  sect.  18,  for  the  protection  of  the  Company, 
in  the  case  of  a  transfer  of  shares  otherwise  than  by  deed.  [Coleridge, 
J. — As  be];ween  the  vendee  and  the  Company,  a  transfer  made  while 
the  transfer  books  are  closed  is,  by  sect.  17,  to  date  from  a  time  subse- 
quent to  the  execution,  namely,  after  the  next  ordinary  meeting.]  That 
section  shows  that,  in  default  of  express  enactment,  the  transfer  even 
in  that  case,  as  between  the  vendee  and  Company,  would  date  from  the 
time  of  the  execution  of  the  deed.  [Coleridok,  J. — There  is  nothing 
in  the  act  to  show  that  a  deed  of  transfer  made  while  the  calls  upon  the 
shares  are  unpaid  is  to  be  considered  as  a  nullity.  The  shareholder  who 
makes  such  a  transfer  does  that  which  he  is  not  authorized,  as  between 
himself  and  the  Company,  to  do :  but  that  does  not  necessarily  make 
the  deed  void  as  between  himself  and  the  transferee.]  The  transfer  is 
the  creature  of  the  Act ;  and  the  Act  provides  that  the  transfer  shall 
*fi4fil  ^®  ^^^^  by  a  deed  executed  under  *certain  conditions  only. 
^  If,  therefore,  a  deed  be  executed  which  purports  to  be  a  regular 
deed  of  transfer,  those  conditions  not  having  been  complied  with,  it  is 
void  altogether  as  a  transfer.  [Patteson,  J. — Sect.  15,  which  provides 
that,  until  the  «<  transfer"  is  delivered  to  the  secretary,  the  vendor  shall 
be  liable  for  calls,  seems  to  recognise  the  deed  as  a  transfer,  even  while 
it  is  still  undelivered.]  Any  doubt  which  might  arise  upon  that  section 
is  removed  by  the  express  enactment  of  sect.  16.  [Patteson,  J. — Sup- 
pose a  shareholder  executed  a  deed  of  transfer  when  no  call  was  due, 
and  delivered  it  to  the  secretary  after  a  call  had  been  made ;  would  the 
deed  be  a  good  deed  of  transfer  ?]  Under  those  circumstances  it  pro- 
bably would.   [CoLKRiDGB,  J. — Is  the  transfer  complete  before  the  deed 
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is  delivered  to  the  transferee  ?]  Not  until  it  is  delivered  to  the  trans- 
feree,  duly  registered.  The  present  transfer,  therefore,  is  incomplete. 
[Coleridge,  J. — That  would  not  be  an  answer  to  the  tralisferee's  claim 
in  the  present  case :  if  the  deed  is  incomplete  by  reason  merely  of  non- 
registration, he  has  a  right  to  require  it  to  be  made  complete  by  regis- 
tration. The  real  difficulty  is,  supposing  the  transfer  to  be  complete 
before  registration,  as  between  transferor  and  transferee,  has  the  trans- 
feree a  right  to  demand  registration  of  such  transfer  by  the  Company  ? 
WmHTHAN,  J. — The  affidavits  do  not  state  that  the  deed  was  delivered 
as  an  escrow.] 

Wordsworth^  contri. — Sect.  16  is  not  intended  to  control  any  right 
between  the  transferor  and  the  transferee,  but  only  to  secure  to  the 
company  the  payment  of  calls  upon  the  shares ;  it  means  to  provide 
that  a  shareholder  shall  not  get  rid  of  his  liability  in  respect  of  calls 
due  upon  his  shares  by  transferring  any  *of  the  shares  while  r^/.4q 
those  calls  are  still  unpaid ;  Regina  v.  Londonderry  and  Cole-  ^ 
raine  Railway  Company,  13  Q.  B.  998,  1006  (E.  C.  L.  R.  vol.  66),  ' 
Sayles  v.  Blane,  14  Q.  B.  205  (E.  C.  L.  R.  vol.  68).  All  that  the  com- 
pany is  interested  in  demanding,  or  ought  to  demand,  is,  that,  as  be- 
tween the  company  and  the  vendor,  the  transfer  is  not  to  be  complete, 
and  the  liability  of  the  vendor  to  the  company  in  respect  of  the  shares 
transferred  not  to  be  discharged,  until  the  deed  of  transfer  is  vegistered, 
which  is  not  to  be  until  the  vendor  has  paid  all  calls  due.  [Patteson, 
J. — That  is,  that  no  shareholder  shall  be  entitled  to  have  his  transfer 
registered  until  he  has  paid  all  calls  due.  But  the  words  of  sect.  16 
are,  that  "  no  shareholder  shall  be  entitled  to  transfer'*  until  such  pay- 
ment.] Sect.  16  must  be  read  in  connexion  with  the  two  preceding 
sections.  [Coleridge,  J. — Is  there  any  case  where  a  company  has 
refused  to  register  a  transfer  executed  by  a  party  incapacitated,  by 
law,  from  transferring?]  Wordsworth  mentioned  Stikeman  v.  Dawson, 
1  De  G.  4  Sm.  90. 

Patteson,  J.(a) — This  rule  must  be  discharged.  I  do  not  say  that 
the  deed  in  its  present  state,  or  even  a  mere  parol  contract  to  transfer, 
may  not  be  a  valid  transfer  as  between  the  vendor  of  the  shares  and  the 
vendee ;  but  the  question  here  is  as  to  the  meaning  of  the  word  <<  trans- 
fer" in  the  Act.  It  is  clear,  looking  at  the  language  of  sects.  14,  15, 
in  which  the  words  <<  transfer"  and  «« transfer  by  deed"  are  treated  as 
synonymous,  that,  wit^i  the  exception  of  the  particular  '^cases  r^f^zrv 
of  transmission  provided  for  by  sect.  18,  the  Act,  in  sect.  16,  ^ 
contemplates  only  one  kind  of  transfer,  namely,  by  deed,  duly  exe- 
cuted and  registered  according  to  the  provisions  of  the  Act  itself.  What 
the  Legislature  intended  to  provide  was,  that  the  interest  in  shares 
should  not  be  transferable  except  by  deed,  nor  should  be  so  transferred, 
unless  the  transferor  had  previously  paid  up  all  the  calls  that  were  due, 

(a)  Lord  CampbeU,  C.  J.,  wu  in  the  Court  of  Criminml  AppeftL 
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whatever  other  contract  he  might  choose  to  make  with  the  transferee. 
The  Company,  therefore,  in  the  present  case,  had  a  right  to  refuse 
registration  o&  the  deed ;  although  they  would  have  taken  a  more  pro- 
per course  in  making  their  objection  to  the  deed  when  it  was  first  lodged 
with  them.  I  abstain  from  giving  any  opinion  as  to  what  would  be  the 
efiect  of  delivering  the  deed  to  the  Company  as  an  escrow ;  here  it  wai 
clearly  not  so  delivered,  but  was  lodged  with  the  secretary  on  the  daj 
on  which  it  was  executed. 

GoLBRiDOE,  J. — I  am  of  the  same  opinion  :  but  I  arrive  at  it  witb 
regret ;  for  the  Company  are  standing  on  a  purely  technical  and  vexa- 
tious ground,  inasmuch  as  a  new  deed  can  be  forthwith  made.  But  tbt 
provisions  of  the  Act  with  respect  to  the  transfer  of  shares  were  un- 
doubtedly made  for  the  benefit,  and  with  a  view  to  the  security  of  the 
Company,  and  for  the  purpose  of  preventing  shares  being  transferred 
by  or  to  improper  or  incompetent  persons.  The  general  right  to  trans- 
fer is  given  by  sect.  14 ;  but  it  is,  by  the  same  section,  made  subject  tc 
certain  Restrictions,  one  of  which  is  afterwards  mentioned  in  sect.  16 
The  effect  of  the  latter  section  is  clearly  that  no  transfer  can  take  placi 
*({^M  until  *the  transferor  has  paid  all  the  calls  due  upon  his  shares. 
-*  There  is  a  difference  betVeen  the  language  of  sect.  16  and  that 
of  sects.  15  and  18.  The  two  latter  also  provide  for  the  securitj  of 
the  Company,  but  for  a  different  case  from  that  provided  for  in  sect.  16: 
they  assume  the  interest  in  the  shares  to  have  already  passed.  I  have 
no  doubt  that,  as  between  the  transferor  and  transferee,  the  deed  of 
13th  March  is  a  valid  contract :  but  it  is  void  as  against  the  Company; 
and  the  latter  have  the  right  to  refuse  to  register  it. 

WiQHTMAN,  J. — I  am  of  the  same  opinion,  but  also  pronounce  it  ^iK 
reluctance.  Sect.  14  provides  that  every  transfer  shall  be  by  deed: 
sect.  16,  that  no  transfer  shall  1)e  made  unless  the  transferor  has  paid 
all  calls  due.  Therefore  a  deed  of  transfer  made  by  a  transferor  who 
has  not  paid  all  calls  due  is  clearly  no  transfer  at  all ;  and  the  Compan; 
are  not  bound  to  register  it.  Rule  discharged. 
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•The  SHREWSBURY  and  BIRMINGHAM  Railway  Company  p,^-„ 
».  The  LONDON  and  NORTH-WESTERN  Company  and  The  ^ 
SHROPSHIRE  UNION  Railways  and  Canal  Company.     Nov.  25. 

The  proprietors  of  a  railway,  U.,  which  was  in  oonrse  of  fonnation  under  a  local  Act,  applied  to 

.  Parliament  for  an  Act  aathoriiing  them  to  lease  their  railway  to  The  N.  W.  Railway  Com- 
pany. Part  of  the  line  was  common  to  the  U.  railway  and  to  a  third  railway,  the  S.  A  B. 
The  proprietors  of  the  third  railway  opposed  the  bill,  bat  ceased  doing  so  in  consideration 
of  the  agreement  after  mentioned,  which  was  executed  under  seal  by  the  three  companies 
after  the  Act  passed,  and  contained  four  articles,  vis. 

1.  That,  at  all  times  during  the  continuance  of  the  lease,  the  U.  or  the  N.  W.  Company  should 
keep  an  account  of  all  theif  traffic  and  receipts  on  the  common  portion  of  the  line  and  from 
thence  to  a  specified  ulterior  point;  and  the  S.  A  B.  Company  should  keep  a  like  account  of 
their  traffic  and  receipts  on  the  common  portion  and  from  thence  to  an  ulterior  point  also 
specified.  2.  That  the  accounts  should  be  audited  periodically  and  a  division  of  profits  made  in 
proportion  to  the  comparative  lengths  of  the  two  railways  from  the  beginning  uf  Ihe  common 
portion  to  two  ulterior  points  on  the  U.  line  and  the  8.  A  B.  line  respectively  (short  of  the 
ulterior  point  mentioned  in  Art  1).  S.  That,  during  the  continuance  of  the  lease,  the  U.  and 
N.  W.  Companies  would  not  convey  or  carry  any  passengers,  cattle,  luggage,  goods,  or  other 
matters  or  things,  from  any  part  of  the  demised  line  to  any  point  of  the  S.  and  B.  line,  and 
would  not  use  the  demised  line  to  compete  for  any  traffic  which  should  properly  belong  to 
the  S.  A  B.  Company.  4.  (Without  Reference  in  terms  to  any  lease) :  That  the  said' agreement 
should  not  in  any  manner  be  evaded  or  eluded  by  the  S.  A  B.  Company,  and  that  no  arrange- 
ment, scheme,  Ac,  should  be  resorted  to  or  attempted  by  them  for  that  purpose. 

In  an  action  of  covenant  by  the  6.  A  B.  Company,  against  the  other  companies  for  breach 
of  this  agreement,  the  defendants  demurring  generally  to  the  declaration. 

Held :  That  the  agreement  was  not  illegal,  as  a  fraud  upon  the  Legislature,  or  as  i^Jurioui 
to  the  public  by  depriving  them  of  the  benefits  of  competition,  or  as  prejudicing  the  shareholdera 
by  establishing  a  distribution  of  profits  other  than  that  directed  by  the  Companies  Clauses 
Consolidation  Act,  1845,  8  A  9  Viet  c.  16,  ss.  64,  120 :  it  not  appearing  by  any  allegation  that 
the  arrangement  was  prejudicial  to  the  shareholders. 

Also,  that  it  was  not  illegal  as  binding  the  U.  and  N.  W.  Companies  not  to  carry  soldiers  and 
their  families,  Ac,  according  to  stat  7  A  8  Vict  c.  85,  s.  12,  or  the  mails,  according  to  stat 
1  A  2  Vict.  c.  98,  s.  1,  if  Government  should  requira  it;  for  that  the  agreement  imposed  no 
such  obligation. 

The  plaintiffs  alleged  a  breach  of  the  4th  Ariicle,  stating  generally,  and  without  reference  to 
the  making  or  continuance  of  any  lease,  that  the  defendants  did,  on,  Ac,  and  continually, 
Ac,  evade  and  elude  the  said  covenants  and  agre^ents.  Held,  on  general  demurrer,  a  suffl- 
cient  allegation  of  breach ;  the  making  of  a  l^e  not  appearing  by  the  record  to  be  a  con- 
dition precedent  to  the  falfilling  of  the  4th  Article. 

Also  that  it  was  not  necessary  to  allege  in  this  breach  that  half  the  capital  of  the  U.  Company 
had  been  subscribed  and  the  subscription  certified,  though  the  leasing  Act  provided  that  no 
lease  should  be  granted  until  such  subscription  had  been  certified. 

CoVENANT.^The  first  count  of  the  declaration  stated  that,  before 
and  at  the  time  of  the  making  of  *the  indenture  after  mentioned,  r^orn 
to  wit,  on  12th  October,  1847,  a  certain  line  of  railway  was  in  ^ 
course  of  formation  between  Shrewsbury  in  the  county  of  Salop  and 
Wellington  m  the  same  county ;  and  thereupon,  afterwards,  and  before 
the  commencement  of  this  suit,  to  wit,  &c.  (same  day  and  year),  by  a 
certain  indenture  under  the  ntme  of  Articles  of  agreement  then  made 
between  plaintiffs  of  the  one  part  and  defendants  of  the  other  part, 
,and  one  part  of  which,  &c.  (profert  of  the  deed,  sealed  by  defendants), 
the  date  whereof  is  the  day  and  year  last  aforesaid,  after  reciting, 
amongst  other  things,  as  the  fact  was,  that  the  said  line  of  railway  in 
coarse  of  formation  between   Shrewsbury  aforesaid .  and  Wellington 
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aforesaid  was  common  to  the  plaintiffs  and  the  said  Shropshire  TJmon 
Railways  and  Canal  Company,  and  was  under  the  direction  and  control 
of  a  joint  committee  of  management,  and  that  a  bill  had  been  intro- 
duced into  Parliament  during  the  then  last  preceding  session  for  autho- 
rizing a  lease  in  perpetuity  of  the  undertaking  of  the  said  Shropshire 
Union  Railways  and  Canal  Company  to  the  London  and  North  Western 
Railway  Company,  and  that  the  same  had  been  opposed  by  the  plain- 
tiffs, and  that  the  plaintiffs  had  agreed  to  withdraw  their  opposition  to 
the  said  bill  on  its  being  mutually  arranged  and  agreed  between  the 
said  several  Companies  that  the  covenants  and  agreements  thereinafter 
contained  should  be  mutually  entered  into  by  them  on  an  Act  of  par- 
liament being  obtained  for  authorizing  such  lease  as  aforesaid  or  a  lease 
(>etween  the  same  parties  of  any  part  of  the  said  undertaking  between 
Shrewsbury  and  Stafford:  And  reciting  that  such  Act  (a)  had  been 
i^^rA-y  ^obtained  during  the  last  preceding  session  of  Parliament:  It 

-*  was  witnessed,  and  it  was  thereby  mutually  covenanted  and 
agreed  by  and  between  the  said  plaintiffs  and  defendants,  the  defend- 
ants covenanting  for  themselves  for  and.  in  respect  of  their  own  acts  ■ 
and  deeds  only,  and  the  plaintiffs  covenanting  for  themselves,  &c.,  only, 
and  not  the  one  contracting  party  for  the  acts  and  deeds  of  the  other: 
That  the  said  Shropshire  Union  Railways  and  Canal  Company,  or 
the  London  k  North  Western  Railway  Company  should  and  would, 
from  time  to  time  and  at  all  times  thereafter  during  the  continuance  of 
any  such  lease  authorized  to  be  granted  by  such  Act,  make  and  keep  a 
separate  and  distinct  account  of  all  passengers,  cattle,  luggage,  goods, 
and  other  matters  and  things  which  such  Companies  or  either  of  them 
should  convey  or  carry  from  Shrewsbury  or  Wellington,  or  from  any 
^  point  between  those  two  places  to  Rugby,(6)  or  to  any  place  to  the 
South  of  or  on  the  London  sid^  of  Rugby  on  the  line  of  the  London 
k  North  Western  Railway  Company,  and  also  of  all  passengers,  &c. 
(the  like  agreement  as  to  passengers,  &c.,  from  Rugby,  or  any  place  to 
the  South  or  on  the  London  side  of  Rugby  on  the  above  line,  to  Wel- 
lington or  Shrewsbury  or  any  point  between) :  and  also  a  like  separate 
and  distinct  account  of  all  sum  and  sums  of  money  which  such  last- 
mentioned  Companies  or  either  of  them  should  receive  for  the  carrying 
or  conveyance  of  all  passengers,  &c.,  and  things  whatsoever  of  or  re- 
specting which  they  were  to  keep  such  separate  and  distinct  acconnts 
n^o-r-y  fts  aforesaid.     And  also  *that  the  said  Shrewsbury  and  Birming- 

^  ham  Railway  Company  should  and  would  in  like  manner  and 
during  the  like  period  make  and  keep  t  separate  and  distinct  accoant 
of  all  passengers,  &c.  (as  before),  which  such  last-mentioned  Company 
should  convey  or  carry  from  Shrewsbury  or  Wellimgton  or  from  any 

(a)  Stet.  10  k  11  Viet  o.  ozxi.,  local  and  peraonal,  pubUe :  Me  p.  659,  note  (a),  pott 

(6)  From  the  termioatioD  of  the  common  line  at  Wellington  two  lines  diverged,  the  one  tt 

Stafford,  the  other  to  Wolverhampton ;  and  these  were  eon  tinned,  respectively,  bj  fkurtber  lifiCib 

io  Rugby. 
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point  between  them  to  Rugby,  or  to  any  place  to  the  South  or  on  the 
London  side  of  Rugby,  upon  the  line  of  the  said  London  and  North 
Western  Railway  Company,  or  to  London  either  upon  the  said  last- 
mentioned  line  or  upon  that  of  any  other  Company ;  and  a  like  separate 
and  distinct  account  of  all  sum  and  sums  which  the  said  Shrewsbury  & 
Birmingham  Company  should  receive  for  the  carrying  or  conveyance 
of  such  passengers,  &c.,  of  which  they  were  to  keep  such  separate  and 
distinct  accounts  as  aforesaid. 

And,  further,  that  the  said  Shropshire  Union  Railways  k  Canal  Com- 
pany or  the  said  London  k  North  Western  Railway  Company  on  the 
one  part  and  the  said  Shrewsbury  k  Birmingham  Railway  Company  on 
the  other  part  should  respectively,  &;c. ;  mutual  agreement  to  make  out 
and  supply  half-yearly  accounts  in  abstract  of  the  matters  mentioned 
in  the  first  article  or  clause ;  such  account  to  be  subject  to  be  audited 
by  the  respective  auditors  and  to  be  open  at  all  reasonable  times  to 
inspection  by  the  directors  of  either  Company,  &c. :  the  auditors  of  the 
contracting  companies  from  time  to  time  to  ascertain  and  determine 
how  much  of  the  moneys  by  such  accounts  appearing  to  have  been 
received  shonld  have  been  received  for  or  in  respect  of  the  distance  from 
Shrewsbury  or  Wellington  or  from  any  point  between  them  to  Stafford 
or  Wolverhampton,  or  from  Stafford  or  Wolverhampton  to  Shrewsbury 
or  Wellington  or  to  any  point  between ;  and  that  the  sum  so  ascer- 
tained should  *be  divided  between  the  said  Shropshire  Union  r*^r/» 
Railways  k  Canal  Company  and  London  k  North  Western  Rail-  ^ 
way  Company  as  one  party  and  the  said  Shrewsbury  k  Birmingham 
Railway  Company  as  the  other  party,  in  certain  proportions  (which 
were  specified)  corresponding  with  the  relative  lengths  of  the  line  of 
The  Shropshire  Union  Railways  k  Canal  Company  from  Wellington  Co 
Stafford  and  the  line  of  The  Shrewsbury  k  Birmingham  Railway  Com- 
pany from  Wellington  to  Wolverhampton. 

And,  farther,  that,  during  the  continuance  of  any  such  lease  as  afore- 
said, the  said  Shropshire  Union  Railways  k  Canal  Company  and  Lon- 
don k  North  Western  Railway  Company,  or  either  of  them,  should  not 
nor  would  convey  or  carry  any  passengers,  cattle,  luggaj^e,  goods,  or 
other  matters,  or  things,  from  Shrewsbury  aforesaid  or  Wellington 
aforesaid,  or  from  any  point  between  those  two  places,  to  any  point  or 
place  on  the  line  of  the  Shrewsbury  k  Birmingham  Railway  or  the  Bir- 
mingham, Wolverhampton  k  Stour  Valley  Railway,  nor  use  the  line  of 
the  Shropshire  Union  Railway  by  Gnosall  or  Stafford  to  compete  for 
any  traffic  which  should  properly  belong  to  the  Shrewsbury  k  Birming- 
ham Railway. 

And  the  defendants  did  by  the  same  indenture  further  covenant  with 
the  plaintiffs :  That  the  agreemeat  thereby  come  to  should  not  in  any 
manner  be  evaded  or  eluded  by  them  the  defendants,  and  that  no 

VOL.  xvn.— 52  2  M 
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arrangement,  scheme,  device,  or  contrivance  should  be  resorted  to  or 

attempted  by  them  for  that  parpo8e.(a) 

^^.-,       *A8  by  the  same  indenture,  &o.,  will  appear.     Averment  of 

.  ^  performance  by  plaintiffs. 

Breach :  1.'  That,  after  the  making  of  the  said  indenture,  and  before 
the  commencement  of  this  suit,  to  wit,  on  1st  December,  1849,  the  said 
London  &  North  Western  Railway  Company  conveyed  and  carried,  and 
from  thence  hitherto  have  continued  to  convey  and  carry,  divers  pas- 
sengers, cattle,  luggage,  and  goods,  to  wit,  at  the  rate  of  1000  passen- 
gers, &c.,  a  day,  during  the  time  aforesaid,  from  Shrewsbury  aforesaid 
and  Wellington  aforesaid,  and  from  certain  points  between  those  two 
places,  viz.,  from,  &c.  (specifying  them),  viz.  to  certain  points  and 
places  on  the  line  of  the  Shrewsbury  &  Birmingham  Railway,  viz.,  Ac 
(specifying  the  points  and  places),  and  also  to  certain  points  and  places 
on  the  line  of  the  Birmingham,  Wolverhampton  k  Stour  Valley  RaO- 
way,  to  wit,  &c.  (specifying  them). 

2.  That,  after  the  making,  &c.,  and  before  the  commencement,  &c.,  to 
wit,  on,  &c.,  the  said  London  &  North  Western  Railway  Company  did 
use,  and  from  thence  hitherto  have  continued  to  use,  the  line  of  the  said 
Shrppshire  Union  Railway  by  Gnosall  k  Stafford  to  compete,  and  for 
*R^f^1  ^^^  purpose  of  competing,  and  thereby  ^during  all  that  time  did 
^  compete,  for  certain  traffic,  to  wit,  certain  traffic  on  the  same 
line  of  railway  of  great  value,  to  wit,  tho  value,  &c.,  which  properly 
belonged  to  the  plaintiffs ;   and  by  reason  thereof  the  said  Company 

*  obtained  the  said  traffic,  being  of  great  value,  to  wit,  &c.,  and  deprived 
plaintiffs  thereof. 

8.  That,  after,  &c.,  and  before  the  commencement,  &c.,  to  wit,  on 

*  1st  December,  1849,  the  said  Shropshire  Union  Railways  k  Canal  Com- 
pany did  convisy  and  carry,  and  from  thence  hitherto  have  continued  to 
convey  and  carry,  &c. :  breach  by  carrying  passengers,  goods,  &c.,  as 
charged  against  the  London  k  North  Western  Company  in  the  second 
breach. 

4.  Breach  for  use  of  the  line  by  Gnosall  and  Stafford  by  the  London 
k  North  Western  Railway  Company  to  compete,  &c.  (as  in  the  2d 
breach,  but  omitting  the  words  «« and  thereby  during  all  that  time  did 
compete") ;  contrary  to  the  tenor  and  effect,  &c.,  of  the  said  covenants 

(a)  The  entire  article  here  referred  to  was  set  out  on  oyer  as  foUows. 

"  Foarthly.  That  the  agreement  hereby  oome  to  shall  not  in  any  manner  be  evaded  or  eioibd 
by  either  of  the  contracting  parties^  nor  shall  any  arrangement,  scheme,  dcTice,  or  cootrirsDce  be 
resorted  to  or  attempted  for  that  purpose ;  and,  in  case  any  attempt  shall  be  made  by  either  o( 
the  contracting  parties  to  erade  or  elude  the  arrangement  hereby  made,  or  in  caAc  any  qDe»ttun 
or  dispute  shall  arise  between  the  contracting  parties  on  the  import  or  oonstruetion  of  ih»» 
Articles  or  any  matter  herein  contained,  the  same  shall  be  referred  at  Ihe  request  of  either  of  th« 
said  Companies  to  the  arbitration  and  determinaUon  of  Robert  Stephenson,  Esq.,  and,  in  ease  of 
the  death  or  absence  of  the  said  R.  Stephenson,  thtn  to  the  arbitration  and  determiostion  of  sa 
umpire  to  be  appointed  by  the  Railway  Commissioners,  or  other  Qoremment  Board  intruded 
with  the  supervision  of  railways,  in  case  of  the  said  parties  hereto,  their  successors  or  usigos,  oo< 
agreeing  in  the  nomination  of  such  umpire." 
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in  that  behalf ;  whereby  the  last-mentioned  Company  obtained  the  said 
traffic,  being  of  great  value,  to  wit,  &c.,  and  deprived  plaintiffs  thereof. 

5.  That,  after  the  making,  &c.,  and  before  the  commencement,  &c., 
to  wit,  on  Ist  December,  1849,  «<  the  defendants  did  evade  and  elude, 
and  thence  continually  until  and  at  the  time  of  the  com\nencement  of 
this  suit  have  continued  to  evade  and  elude,  the  said  covenants  and 
agreements  and  each  of  them  in  the  said  indenture  contained ;  and 
daring  all  that  time  the  defendants  have  resorted  to  and  attempted 
divers  arrangements,  schemes,  devices,  and  contrivances  for  the  purpose 
of  evading  and  eluding  the  same  covenants  and  agreements  and  each  of 
them  ;  contrary  to  the  tenor  and  effect,"  &c.,  of  their  said  covenants,  &c. 

'''There  was  a  second  count,  which  it  is  not  necessary  to  set  r*Aco 
forth.  1-659 

The  London  &  North  Western  Railway  Company,  after  oyer  of  the 
indenture  (which  was  set  out,  containing  the  four  articles  of  agreement 
recited  in  the  declaration,  and  a  fifth  enabling  the  plaintiffs  to  determine 
the  agreement  by  a  six  months'  notice),  demurred  generally  <«  as  to  so 
much  of  the  said  first  count  as  relates  to  the  said  supposed  breach  of 
covenant  fifthly  above  assigned."     Joinder.(a) 

(a)  The  following  Acts,  local  and  penooal,  pablio,  were  referred  to  on  the  argument  of  the 
demurrer. 

Stat.  9  4  10  Viot  e.  cccvil.,  "for  making  a  railway  from  Shrewsbury  to  Wolverhampton,  with 
a  branch,  to  be  called  'The  Shrewsbury  A  Birmingham  Railway.'"  Sect  8  incorporates  ''The 
Shrewsbory  A  Birmingham  Railway  Company."  Sect  32  recites  "  that  the  railway  by  this  Act 
aathorized  between  Shrewsbury  and  a  point  at  or  near  Wellington  is  identical  with  part  of  the 
line  of  a  projected  railway  from  Shrewsbory  to  Stafford,  for  which  a  bill  is  now  pending  in 
Parliament,  and  which  is  proposed  to  be  carried  into  effect  by  the  said  Shropshire  Union  Railway 
and  Canal  Company;"  and  enacts  "  that^  in  the  mni  of  the  said  last-mentioned  bill  passing  into 
a  law  daring  the  present  or  the  next  ensuing  session,  the  railway  by  this  Act  authorized  between 
Shrewsbury  and  the  said  point  at  or  near  Wellington  aforesaid, 'and  all  stations  connected  tbere« 
with  (save  as  hereinafter  excepted)  shall  be  constructed  at  the  joint  expense  of  the  Company 
hereby  incorporated  and  of  the  said  Shropshire  Union  Railway  and  Canal  "Company  under  the 
direction  and  control  of  a  joint  committee  of  management  to  be  appointed  as  hereinafter  men- 
tioned, and  shall  thenceforth  be  maintained  and  managed  at  the  joint  expense  of  the  said  two 
Companies  under  the  superintendence  and  control  of  the  said  joint  committee,  and  may  be  used 
by  each  of  the  said  Companies  respectively  for  the  purposes  of  their  respective  traffic  free  from 
all  payment  whatsoever  to  the  other  of  them." 

Stat  10  A  1 1  Vict.  e.  cxxi.  (Royal  assent  July  2d,  1847),  sect  1,  recites  three  Acts  of  the  pre- 
ceding session  (0  A  10  Vict  chaps,  cccxxii.,  ccczxxiii.,  "for  making  a  railway  from  Shrewsbury 
to  Stafford,"  Ac,  and  ccexxiv.),  by  which  Acts  The  Shropshire  Union  Railways  and  Canal  Com- 
pany were  authorised  to  make  certain  railways  in  the  said  Acts  mentioned :  It  recites  farther  that 
"  it  has  been  agreed  between  The  Shropshire  Union  Railways  &  Canal  Company  and  The  London 
A  North  Western  Railway  Company,  with  a  view  to  the  economical  and  convenient  working  of 
the  railways  by  the  said  recited  Acts  authorised  to  be  made,  that  a  lease  in  perpetuity  of  the 
undertaking  of  The  Shropshire  Union  Railways  and  Canal  Company  should  be  granted  to  The 
liondon  and  North  Western  Railway  Company,  and  accepted  by  them,  upon  the  terms  hereinafter 
mentioned  ;"  and  it  then  enacts :  "  That  on  the  completion  of  the  works  of  the  railways  by  the  said 
recited  Acts  authorised  to  be  made  so  as  to  be  opened  for  public  trkffic,  or  at  such  earlier  period 
MM  may  be  agreed  upon  between  the  said  Companies,  The  Shropshire  Union  Railways  A 
Canal  Company  shall  and  they  are  hereby  empowered  and  required  to  grant,  and  The  London  A 
l^^orth  Western  Railway  Company  shall  and  they  are  hereby  empowered  and  required  to  accept, 
»  lease  in  perpetuity  of  the  undertaking  ^the  said  Shropshire  Union,"  Ac,  "Company  at  a 
rent,"  Ac, 

Sect  11  enacts  :  "  That  when  and  as  each  of  the  said"  (Shropshire  Union)  "railways  shall 
b«  completed  and  opened  the  same  shall  be  worked  and  used  by  The  London  A  North  Western 
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♦660]       *The  demurrer  was  argned  in  this  term.(a) 

♦firn       Cowling y  for  the  defendants. — First:    The  fifth  breach  ♦is 

-*  defective  in  not  averring  that  a  lease  had  in  fact  been  graoted, 
according  to  such  agreement  as  is  contemplated  in  stat.  10  &  11  Yict. 
c.  cxxi.  sect.  1.  Article  4  of  the  indenture  does  not  in  terms  refer  to 
the  granting  of  a  lease ;  hot  its  meaning  must  be  that,  if  a  lease  be 
granted,  the  agreement  embodied  in  it  shall  not  be  evaded.  Not  only 
does  the  declaration  omit  to  show  that  a  lease  was  in  fact  granted,  bat 
it  does  not  show  that  the  Gommisssioners  of  railways  granted  a  certifi- 
cate of  half  the  capital  having  been  subscribed ;  without  which  no  lease 
could  have  been  granted ;  stat.  10  &  11  Vict.  c.  cxxi.  s.  31.  Secondly: 
The  indenture  on  which  the  plaintiffs  bring  this  action  is  illegal  in  its 
provisions.  Lord  Truro,  C,  in  The  Shrewsbury  &  Birmingham  Rail- 
way Company  v.  The  London  &  North  Western  Railway  Company,  3 
Macn.  &  Gord.  70,(6)  desired  that  the  present  action  might  be  brought, 
mainly  for  the  purpose  of  trying  this  point.  The  indenture  is  a  fraud 
upon  Parliament,  being  made,  after  the  passing  of  the  Act,  to  embody 
an  arrangement  entered  into  while  the  Act  was  passing,  concealed  from 
the  Legislature,  and  comprising  provisions  which  materially  affect  the 
Act  in  its  operation,  and  might,  if  known,  have  had  influence  on  the 
fate  of  the  bill.  The  Act  is  passed  on  certain  terms :  the  agreement 
^^8821  ^^^P°^^^^^  ^against  those  terms,  and  is  a  prospective  violation  of 

^  the  Act.  It  converts  the  public  Act  into  a  trust  for  the  plain- 
tiffs. [Lord  Campbell,  C.  J. — Is  there  anything  in  the  agreement  by 
which  the  public  may  suffer  ?]  Article  8  deprives  them  of  the  benefit 
of  competition :  it  enables  the  plainjtiffs  safely  to  charge  higher  fares. 
Lord  Denman,  C.  J.,  delivering  judgment  in  Lord  Howden  v.  Simpson, 

10  A.  &  E.  793,  800  (E.  C.  L.  R.  vol.  37)  (an  action  of  debt  upon  an 

• 

Railway  Company ;"  "and  for  the  pnrpotei  of  raob  working  and  om  the  aaid  London  St  North 
Weitern  Railway  Company,  and  their  oAcers,  agents,  and  wrvants,  ihaU  hare,  nee,  and  exerme 
aU  sach  powers  and  pririleges  in  relation  to  every  such  completed  railway  as  were  granted  to 
The  Shropshire  Union/'  Ae.,  **  Company,  and  their  officers,  agents,  and  servants,  by  the  A«< 
authorizing  them  to  maintain  and  work  and  ase  such  railway,  and  as  if  the  name  of  The  Londoa 
Jt  North  Western  Railway  Company  had  been  inserted  in  snob  Act  in  lieu  of  the  name  of  The 
Shropshire  Union,"  Ac,  "  Company,  and  so  from  time  to  time  as  each  of  the  said  railways  shaD 
be  completed." 

Sect  31  enacU  :  «  That  it  shall  not  be  lawfhl  for  the  said  Shropshire  Union  Railways  A  Caaal 
Company,  by  virtue  of  the  powers  hereinbefore  contained,  to  demise  or  lease,  nor  for  the  said 
London  A  North  Western  Railway 'Company  to  enter  into  or  accept  such  lease  of  the  nndertakisf 
of  the  first-mentioned  Company,  unless  it  shall  have  been  proved  to  the  satisfaction  of  th«  Com- 
missioners of  Railways,  and  certified  by  them  under  their  seal  previously  to  the  execntioD  of 
such  lease,  that  one-half  of  the  whole  amount  of  the  capital,  exclusive  of  loans,  by  the  Act  or 
Acts  relating  to  each  of  the  said  Companies  authorised  to  be  raised,  has  been  actnaUy  psid  np 
and  expended  for  the  purposes  anthoriied  by  such  Act  or  Acts  respectively." 

Bach  of  the  above  Acts  of  9  A  10  Vict  expressly  embodies  the  Companies,  Lands,  and  RaO- 
ways  Clauses  Consolidation  Acts,  184&,  8  A  0  Vict  e.  16,  c.  18,  and  c.  20,  as  to  the  powers  of  the 
Directors,  and  of  the  Company  in  general  meetings,  distribution  of  capital  into  sharei^  Ac.,  so 
far  as  the  clauses  are  applicable  and  not  Ineonsistei^Ao. 

(a)  November  18th.    Before  Lord  Campbell,  C.  J.,  Patteson,  Coleridge,  and  Wightmsa,  Ja 

{b)  On  dissolving  an  injunction  against  the  London  A  North  Westem  and  Shropshirt  Uaioa 
OMnpaniee,  with  liberty  to  plaintiffs  to  bring  an  action. 
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agreement  by  which  plaintiff  was  induced  to  forbear  opposing  a  railway 
bill),  said:  (<We  think  that,  the  plea  and  agreement  being  taken 
together,  an  answer  to  the  declaration  is  disclosed,  on  the  ground  that 
the  latter  had  in  contemplation  that  which  was  inconsistent  with  material 
allegations  in  the  preamble  and  provisoes  in  the  clauses  of  the  intended 
bill,  and  that  to  conceal  such  an  agreement  from  the  Legislature  was  in 
the  eye  of  the  law  a  fraud  upon  it,  and  any  contract  founded  on  such 
concealment  contrary  to  good  faith."  [Coleridge,  J. — The  judgment 
was  reversed.(a)]  The  principle  was  not  denied.  The  ground  of 
reversal  was  that  the  record  did  not  show  any  agreement  to  keep  the 
transaction  secret  from  the  Legislature.  [Lord  Campbell,  C.  J. — The 
concealment  is  a  matter  we  can  hardly  look  at.  If  you  showed  that  the 
agreement  contravened  the  statute,  it  would  be  different.  What  is  the 
Legislature  ?  Suppose  it  is  shown  that  the  agreement  was  concealed 
from  the  Honourable  Mr.  A.  or  Mr.  B. ;  can  we  inquire  into  that  ?] 
Here  a  monopoly  is  conceded  which  does  deprive  the  public  of  a  benefit 
contemplated  by  the  statute.  And  the  arrangement  for  dividing  the 
profits,  though  not  ^affecting  the  public,  might  prejudice  share-  r«/*/«q 
holders,  by  influencing  the  terms  of  the  lease  to  be  granted  under  *- 
Stat.  10  &  11  Vict.  c.  cxxi.  [Lord  Campbell,  C.  J. — They  must  be 
deemed  privy  to  the  arrangement.]  Mortgages  are  not.  Further,  an 
agreement  of  this  kind  is  at  variance  with  the  provisions  of  stat.  8  &  9 
Vict.  c.  16  (Companies  Clauses  Consolidation  Act,  1845),  sect.  64, 
which  provides  that  the  stockholders  respectively  shall,  be  entitled  to 
participate  in  the  dividends  and  profits  of  the  Company,  such  dividends 
to  be  apportioned  among  them  according  to  the  amount  of  their  respec- 
tive interests ;  that  is,  by  sect.  120,  «  according  to  the  shares  held  by 
them  respectively,  the  amount  paid  thereon,  and  the  periods  during 
which  the  same  may  have  been  paid."  [Lord  Campbeli/,  C.  J. — That 
is,  according  to  the  profits  of  the  concern  generally,  not  of  a  particular 
section.]  The  directors  could  not  sell  the  concern :  neither  can  they 
carry  it  into  a  partnership.  Lord  Cottenham  appears  to  have  viewed 
this  agreement  in  the  light  of  a  contract  for  partnership,  which,  how- 
ever, he  thought  might  be  beneficial  to  the  «<  minor  Company."(5)  But 
a  Court  of  law  will  ask  what  right  the  Companies  had  to  engage  their 
shareholders  in  a  partnership  at  all.  [Lord  Campbell,  C.  J. — This  is 
not  a  general  partnership.]  The  Company  has  no  right  to  make  away 
-with  any  of  its  dividends.  [Lord  Campbell,  C.  J. — Might  not  they 
agree  with  an  engine  maker  that  he  should  be  paid  by  receiving  all  the 

(a)  Lord  Howden  «.  Simpson,  10  A.  A  E.  807,  in  Ezoh.  Ch. :  Simpson  v.  Lord  Howden,  in 
J^om.  Proe.,  9  CI.  <fc  Fin.  61. 

{h)  The  Shrewsbary  A  Birmingham  Railway  Company  «.  Tht  London  A  North  Western 
HaUway  Company,  2  Maen.  A  G.  324,  352,  3.  On  demurrer  to  a  bill  by  plaintiffs  against 
defendants  for  a  speeiflo  performance,  and  for  an  injunction ;  when  the  demurrers  were  OTer- 
nled. 
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tolls  they  took  on  a  given  day  ?]     *That  would  be  a  purchase  of 


something  for  the  use  of  the  railway  itself.  [Lord  Campbell, 
G.  J. — Here  it  is  an  outlay  for  the  purpose  of  increasing  the  dividends.] 
They  have  no  right  to  speculate.  [Lord  Campbell,  C.  J. — A  jury 
would  decide  whether  the  arrangement  were  a  bon&  fide  agreement  or 
not.]  The  third  Article  would  prohibit  the  defendants  from  carrying 
any  passenger,  matter,  or  thing  on  the  line  from  Shrewsbury  or  Wel- 
lington, or  from  any  point  between  those  places,  &c.,  to  termini  which 
are  stated ;  whereas,  by  stat.  1  &  2  Vict.  c.  98  (<<  to  provide  for  the 
conveyance  of  the  mails  by  railways"),  sect.  1,  they  are  bound  so  to 
carry  the  mails  or  post  letter  bags  if  required  by  the  Postmaster-general. 
So,  by'  Stat.  7  &  8  Vict.  c.  85  (« to  attach  certain  conditions  to  the  con- 
struction of  future  railways,"  4c.),  sect.  12,  they  would  be  bound  to 
carry  the  military,  marine,  and  police  forces  there  mentioned,  on  pro- 
duction of  a  proper  order :  but  this  article  would  bind  them,  in  certain 
cases,  not  to  do  so. 

Peacock,  contrd,. — This  action  was  not  directed  by  the  Lord  Chancellor. 
[Lord  Campbell,  C.  J. — We  must  treat  it  as  an  ordinary  action,  and 
merely  look  at  the  record.]  '  There  is  no  fraud  on  the  Legislature.    The 
London  and  North  Western  Railway  Company  were  about  to  obtain  an 
Act  authorizing  a  lease  to  them  in  perpetuity  of  the  Shropshire  Union 
Oompany*s  line.     The  plaintiffs,  a  third  company,  oppose  this  unless  a 
clause  be  put  in  for  their  protection  ;  and  with  a  view  to  such  protection 
merely  this  agreement  is  come  to.     [Lord  Campbell,  C.  J. — If  the 
Legislature  give  two  companies  the  power  of  travelling  the  same  rail- 
way, is  not  their  competition  a  benefit  to  the  public,  which  the 
*public  loses  if  they  agree  not  to  compete  ?]     Neither  Company 
is  bound  to  travel  on  the  line ;  and  one  of  them  may  agree  with  the 
other  on  the  subject,  for  its  own  protection.    In  Edwards  v.  The  Grand 
Junction  Railway  Company,  1  Mylne  &  C.  650,  a  railway  bill  was 
depending  before  Parliament,  and  the  trustees  of  a  road  were  opposing 
the  bill  and  pressing  to  have  certain  clauses  inserted ;  the  promoters  of 
the  bill  agreed,  if  the  opposition  were  withdrawn,  and  the  clauses  not 
pressed,  to  execute  an  instrument  embodying  their  substance  under  the 
seal  of  the  Company  when  it  should  be  incorporated ;  and  this  was  held 
•to  be  an  agreement  which  a  Court  of  equity  should  enforce.    [Lord 
Campbell,  C.  J. — The  question  is,  whether  the  contract  be  in  violation 
of  the  intentions  of  the  Legislature.]     The  stipulations  here  are  not  so, 
but  merely  a  fair  protection  of  existing  interests.     As  to  suppressing 
competition,  the  agreement  goes  no  farther  than  the- ordinary  compact 
not  to  trade  within  a  certain  distance.     Lord  Cottenham  did  not  decide 
these  points  ;  but  his  opinion  was  clearly  against  the  objection.    Lord 
Truro,  C,  left  them  open  to  the  decision  of  a  Court  of  law.    There  is 
no  illeigality  as  against  the  stockholders.     [Lord  Campbell,  C.  J.— We 
do  not  think  much  of  that  point.]     As  to  the  conveyance  of  mails  and 
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of  troops ;  the  agreement  could  not  be  meant  to  prohibit  what  the 
Company  was  obliged  by  statute  to  do.  [Lord  Campbell,  G.  J. — 
Troops  could  hardly  be  called  passengers.  And  the  agreement  must  be 
limited  to  what  the  Company  could  lawfully  forbear  doing.]  They 
coald  not  have  been  sued  under  the  agreement  if  they  had  carried 
troops.  It  does  not  then  appear  on  the  face  of  the  indenture  itself,  nor 
by  ^averment  on  the  record,  that  the  agreement  was  not  a  bonfi  r«/«r./« 
fide  and  legal  one.  *- 

Then  as  to  the  5th  breach.  The  indenture  contains  three  articles  of 
agreement  to  do,  and  not  to  do,  certain  things  during  the  continuance 
of  the  lease.  But  the  fourth,  to  which  this  breach  refers,  is  general : 
that  the  agreement  <<  shall  not  in  any  .manner  be  evaded,"  without 
reference  to  the  continuance  of  a  lease,  or  to  any  limited  period.  The 
granting  of  a  lease  was  not  a  condition  precedent  to  the  performance 
of  this  article.  The  breach  is,  that  the  defendants,  on,  &c.,  did  evade 
and  elude,  and  thence  continually  have  evaded  and  eluded,  &c.  [Lord 
Campbell,  C.  J. — There  is  no  special  demurrer.]  The  defendants 
admit  on  the  record  that  they  have  evaded  and  eluded,  but  insist  now 
that  a  lease  does  not  appeaf  to  have  been  granted.  But  the  doing  of 
certain  acts  before  lease  granted  is  the  very  evasion  complained  of. 

Cowling y  in  reply. — The  only  interest  really  protected  by  this  agree- 
ment is  the  interest  in  a  monopoly  which  is  contrary  to  the  intention 
of  the  Legislature  shown  by  stat.  10  &  11  Vict.  c.  cxxi.  s.  11,  that  the 
railways  should  be  worked  under  the  lease  as  they  would  have  been 
under  the  original  Acts.  As  to  the  carriage  of  troops  and  mails,  the 
language  of  the  agreement  is  express,  and  prohibits  it.  [Lord  Camp- 
bell, G.  J. — To  carry  soldiers  or  letters  in  obedience  to  an  order  of 
government  can  hardly  be  called  acting  as  carriers  of  <<  passengers"  or 
('goods."  The  terms  of  the  agreement  must  be  construed  as  relating 
to  voluntary  acts ;  to  the  carrying  of  what  the  Company  might  refuse 
to  carry.]  Stat.  7  &  8  Vict.  c.  85,  s.  12,  would  require  them  to  r«/«i^iT 
*convey  not  only  soldiers  but  their  wives,  families,  and  baggage.  ^ 
The  agreement  excludes  everything,  without  allowing  any  excuse,  unless 
perhaps  the  act  of  God  and  the  Queen's  enemies.  As  to  the  5th  breach : 
the  ALTticle  referred  to  clearly  contemplates  the  evasion  of  things  to  be 
done  under  a  lease,  though  a  lease  is  not  mentioned.  And  the  breach, 
as  worded,  does  not  strictly  follow  the  words  of  the  4th  Article. 

Cur.  adv.  vuU. 
Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
This  was  a  general  demurrer  to  the  fifth  breach  assigned  in  a  decla- 
ration in  an  action  for  breach  of  covenants  contained  in  certain  Articles 
of  agreement  made  between  the  plaintiffs  and  the  defendants.  The 
Articles  themselves  are  set  out  in  extenso  by  the  defendants  upon 
oyer ;  and  by  the  fourth  Article  it  is  provided  <<  that  the  agreement 
hereby  come  to  shall  not  in  any  manner  be  evaded  or  eluded  by  either 
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of  the  contracting  parties,  nor  shall  any  arrangement,  scheme,  device 
or  contrivance  be  resorted  to  or  attempted  for  that  parpose." 

The  fifth  breach  is  assigned  upon  that  Article  in  the  terms  of  it 
alleging  that  the  defendants  did  evade  and  elude  the  agreement,  and 
resorted  to  and  attempted  divers  arrangements,  schemes,  devices,  and 
contrivances  for  the  purpose  of  evading  and  eluding  the  agreement. 
To  this  breach  the  defendants  demurred  generally,  on  the  grounds,  as 
stated  upon  the  argument :  1.  That  the  declaration  was  defective  in 
not  containing  an  averment  that  the  capital  had  been  subscribed  and  a 
certificate  granted,  and  that  a  lease  had  been  made  as  mentioned  in  the 
*f^Rf^l  agreement ;  the  defendants  contending  that  the  ^different  arti- 
^  cles  in  the  agreement  were  only  binding  during  the  existence  of 
such  lease;  and,  2.  That  the  agreement  itself  was  wholly  void  as  a 
fraud  upon  the  Legislature,  the  public,  and  the  shareholders  of  the  re- 
spective Companies. 

With  respect  to  the  first  of  these  objections,  that  there  is  no  aver* 
ment  of  the  subscribing  the  capital,  granting  the  certificate,  or  of  the 
making  or  existence  of  the  lease,  it  is  suflScient  to  observe  that  the  Arti- 
cle upon  which  the  fifth  breach  is  a8signed*is  wholly  independent  of  and 
unconnected  with  the  subscription  of  the  capital,  granting  the  certifi* 
cate,  or  the  making  or  existence  of  a  lease.  It  may  be  that  the  evasion 
and  elusion  complained  of  in  the  fifth  breach  is  the  impeding  the  com* 
pletion  of  those  very  matters,  or  attempting  by  schemes  and  devices  to 
prevent  them  being  completed  or  the  lease  obtained.  We  are  therefore 
clearly  of  opinion  that  that  objection  cannot  be  sustained. 

The  question  then  is,  whether  the  agreement  is  void  in  law.  As  it 
has  been  clearly  stated  that  an  agreement  to  withdraw  opposition  to  a 
railway  bill  for  a  pecuniary  or  other  consideration  is  not  illegal,  the 
agreement  in  question  would  only  be  void  in  case  it  was  illegal  upon 
other  grounds,  such  as  those  suggested  on  the  part  of  the  defendants, 
that  it  was  injurious  to,  and  therefore  in  a  legal  sense  a  fraud  upon, 
the  public  or  the  shareholders.  The  defendants'  counsel  contended 
that  it  is  injurious  to  the  public  by  giving  in  effect  a  monopoly  to  the 
plaintiffs,  and  thereby  depriving  the  public  of  the  benefit  that  might  be 
derived  from  competition.  If  this  were  so,  and  the  parties  proposed 
by  their  agreement  to  endeavour  to  prevent  competition  generally, 
there  might  be  weight  in  the  objection ;  but  the  effect  of  the  agreement 


♦669] 


is  only  that  the  one  Company  shall  not  ^compete  or  interfere 
with  the  other  upon  the  particular  line  mentioned  in  the  agree- 
ment. This  is  no  more  illegal  than  it  would  be  for  two  persons  engsged 
in  trade  to  agree  that  one  shall  not  exercise  his  trade  nor  compete  with 
the  other  within  a  particular  district. 

It  was  also  objected  that  it  was  void  as  injurious  to  the  shareholdot 
of  the  Company  and  a  fraud  upon  them  by  the  stipulation  to  divide  tbe 
profits.     If  such  a  stipulation  were  necessarily  injurious  to  the  share 
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holders,  the  objection  might  be  valid :  but  this  arrangement  may  be 
greatly  for  the  benefit  of  the  shareholders ;  and  without  such  co-opera- 
tion of  the  two  Companies  perhaps  no  profit  would  be  made. 

The  same  objections  to  the  validity  of  this  agreement  were  urged  in 
the  case  in  Chancery  between  the  same  parties,  before  the  late  Lord 
Cottenham,  as  reported  in  the  2d  volume  of  Macnaghten  &  Gordon's 
Reports,  p.  324.  The  case  was  fully  argued ;  and,  in  an  elaborate  judg- 
ment delivered  by  Lord  Cottenham,  he  held  that  there  was  nothing  in 
the  agreement  contrary  to  the  duty  which  the  parties  respectively  owed 
to  Parliament,  or  to  the  public  and  their  own  subscribers. 

But,  before  stating  our  own  entire  concurrence  with  the  judgment  of 
the  Lord  Chancellor,  it  is  necessary  to  advert  to  an  objection  to  the 
legality  of  the  agreement  which  was  not  taken  when  the  case  was  be- 
fore him,  or  at  least  is  not  adverted  to  by  him.  This  objection  was 
founded  upon  the  3d  article  of  the  agreement,  by  which  it  is  provided 
that  the  <<  Shropshire  Union  Railways  &  Canal  Company  and  London 
k  North  Western  Railway  Company,  or  either  of  them,  shall  not  nor 
will  convey  or  carry  any  passengers,  cattle,  luggage,  goods,  or  other 
matters,  or  things,"  from  Shrewsbury  or  Wellington,  or  *from  r:,5/»fj'/x 
any  point  between  those  two  places,  to  any  point  or  place  on  the  ^ 
line  of  the  Shrewsbury  k  Birmingham  Railway  or  the  Birmingham, 
Wolverhampton  &  Stour  Valley  Railway  nor  use  the  line  of  the  Shrop- 
shire Union  Railway  by  Gnosall  or  Stafford  to  compete  for  any  traffic 
which  properly  belongs  to  the  Shrewsbury  k  Birmingham  Railway. 

This  clause  in  the  agreement  is  said  to  be  contrary  to  the  Acts  of 
Parliament  which  contain  provisions  for  the  conveyance  of  Hor  Ma- 
jesty's troops  and  the  mails  by  railways,  obligatory  on  the  Railway 
companies.  It  may  well  be  doubted  whether  the  conveyance  of  Her 
Majesty's  troops  or  mails  under  the  compulsory  clauses  ia  the  statutes 
referred  to  would  come  within  the  intention  and  meaning  of  the  3d 
clause  by  the  terms  <<  passengers,  cattle,  luggage,  goodls,  or  other  mat^^ 
tera,  or  things ;"  the  parties  only  intending  to  includie  whatever  might 
come  within  the  ordinary  interpretation  of  those  terms :  but  we  are  of 
opinion  that  there  is  nothing  in  that  clause  in  derogation  of  the  righti 
of  the  Crown  to  send  soldiers  or  mails  by  railway  to  any  place  within 
the  prescribed  limits,  as  they  may  go  by  the  Shrewsbury  and  Birming- 
ham Railway  or  the  Birmingham,  Wolverhampton  k  Stour  Valley 
Railway  to  the  places  within  the  specified  limits.  There  is  nothing  in 
the  clauses  of  the  statutes  relating  to  the  conveyance  of  the  troops  or 
msila  which  would  oblige  the  defendants  to  become  carriers  upon  par- 
ticular parts  of  a  line  which  they  would  not  otherwise  be,  instead  of 
another  Company  with  whom  they  have  engaged  not  to  compete  as 
carriers  upon  that  line. 

Upon  the  whole  case  we  are  of  opinion  that  the  objections  taken  by  the, 
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defendanta  cannot  be  supported,  and  that  the  plaintiffs  ai^e  entitled  to 
our  judgment.  Judgment  for  pkintifis. 


^_-,  *The  QUEEN  v.  ROWLANDS,  PEEL,  GREEN,  WINTERS, 
t)71J       pj^^^  PRATT,  DUFFIELD,  WOODNORTH,  and  GAUNT. 
Nov.  24. 

Indictment  charged  defendants  with  conspiring  to  foree  workmen  hired  and  employed  bj  P.  io 
his  husiness  of  a  japanner  to  depart  from  their  said  employment. 

By  anlawfally  "molesting"  the  said  workmen. 

By  unlawfully  **  nsing  threats"  to  the  said  workmen. 

By  anlawfally  '*  intimidating"  the  said  workmen. 

By  unlawfully  "  molesting"  P. 

By  unlawfully  **  ohstructing"  P.,  so  oarrying  on  his  laid  business,  and  the  werfaBSD  » 
hired,  Ac. 

Held,  that  these  counts  were  sufSoiently  full  and  certain,  and  that  the  means  by  which  ft< 
conspiracy  was  to  be  carried  on  were  well  stated  in  the  words  of  ;itat.  6  G.  4,  c  129,  s.  1 

Other  counts  charged  a  conspiracy  to  force  P.  to  make  an  alteration  in  the  mode  of  eondodbg 
his  busiaess,  i 

By  "  molesting"  P. 

By  "  obstructing"  P.  by  inducing  and  persuading  workmen  hired  and  employed  by  hua  in  ka 
business  to  leave  their  said  hiring  and  employment 

Held  good  counts. 

Other  counts  stated  that  persons  were  being  hired  and  employed  as  workmen  for  P.  in  his  tn^ 
and  that  defendants  conspired, 

By  molesting  and  obstructing  suoh  workmen  as  aforesaid  as  might  be  willing  to  be  hired,  ftc, 
by  P.  in  his  said  trade,  Ac,  and  who  were  not  then  hired  and  employed  by  P.  erbjiBj 
other  person,  and 

By  using  threats  and  intimidation  to  such  workmen  as  aforesaid  who  might  be  willing,  k^ 

To  prevent  and  endeavour  to  prevent  the  said  workmen,  so  willing,  Ac,  from  hiring  themNlTM 
to  and  accepting  work  from  P.  as  aforesaid  in  his  said  trade,  Ac 

Held  good  counts. 

Another  count  (framed  with  reference  to  stat  4  G.  4,  e.  34,  s.  3)  charged  that  divers,  to  wit, 
Ac,  persons,  being  artificers,  had  contracted  with  P.  to  serve  him  as  workmen  and  artifieenis 
his  said  trade  and  business  for  certain  times  agreed  upon,  and  had  entered  into  such  serrice: 
and  that  defendants  conspired  by  divers  subtle  means  and  devices  to  induce  and  peisaade 
such  artificers,  so  having  contracted,  Ac,  and  so  having  entered,  Ac,  unlawfully  to  sfaMSi 
themselves  from  the  said  service  without  the  consent  of  P.  before  the  terms  of  the  respcdhd 
contracts  were  completed. 

Another  count  stated  that  H.  (an  individual  workman)  had  in  like  manner  contracted  with  ?^ 
and  entered,  Ac,  and  that  defendants  conspired,  by  divers  subtle  means  and  devices  vaA 
illegal  acts  and  practices,  and  by  intoxicating  the  said  H.,  to  induce  ahd  persuade  H^  ^ 
(as  in  the  preceding  count). 

Held  good  counts. 

Other  counts  charged :  That  defendants,  intending  to  oppress  P.  in  hii  ndd  trade,  ooaspiRd  bv 
divers  subtle  means  and  devices,  and  by  intoxicating  and  thereby  rendering  senselesi  tb« 
workmen  of  P.  in  his  said  trade,  to  convey  to  a  distance  and  carry  away  the  said  wortnea, 
and  thereby  prevent  them  ftom  continuing  to  work  for  P.  in  his  said  trade. 

And  that  defendants  conspired,  by  divers  subtle,  Ac,  and  bj  illegal  acts  and  practices,  sad  bj 
molesting  and  rendering  intoxicated  the  workmen  employed  by  P.,  and  InduciDg  tbeo  ta 
depart  from  the  said  employment  and  break  their  contracts  with  P.,  to  foree  and  compel  P.  to 
alter  and  thereby  increase  the  amount  of  wages  which  he  paid  to  his  workmen. 

Held  good  counts. 

Other  counts  alleged  : 

That  defendants  oonspu-ed  unlawfully  to  intimidate,  prejudice,  and  oppress  P.  in  his  trade  sd 
occupation  as  a  japanner,  and  to  prevent  his  workmen  from  continuing  to  work  for  him  is  kif 
said  trade. 

lliat  defendants  conspired  by  divers  subtle  means  and  derioei  and  wieked  sets  and  practices  ts 
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iqjara  and  oppreis  P.  in  his  trade,  bnsinese,  Ac,  of,  Ac,  and  to  indaoe  his  worlcnien  to 

depart  from  tlieir  hiring  and  employmeQt  with  P.  before  the  period  of  their  agreement 

with  him  was  eompletod.    And 
Tbat  defendants  conspired  anlawMlj  to  intimidate,  prejudice,  and  oppress  P.  in  his  trade  and 

oeenpation  of,  Ac,  and  to  entice  and  seduce  away  the  workmen  of  P.  from  the  employment 

of  P.,  and  thereby  to  injure  and  oppress  him  in  his  said  trade. 
SmbU,  that  these  were  bad  counts,  as  being  too  vague. 

Indictment,  removed  into  this  Court  bj  certiorari.   It  contained  the 
following  counts. 

^1.  That,  before  and  at  the  time  of  the  committing,  &c.,  r^^f^fTn 
Richard  Perry  and  George  Henry  Perry  carried  on  trade  and  ; 
business  as  manufacturers  of  japanned  and  tin  wares  at  Wolverhampton 
in  the  county  of  Stafford  under  the  name,  firm,  &c.,  of  Richard  Perry 
;&nd  Son :  and  that  divers,  viz.  fifty,  persons  were  workmen  and  were 
hired  and  employed  by  and  worked  as  workmen  for  the  said  R.  P.  and 
6.  H.  P.  in  their  said  trade  and  business :  And  that  Harry  Rowlands, 
late  of,  &c.  (names  and  descriptions  of  the  defendants),  with  divers  other 
evil  disposed  persons,  on,  &c.,  with  force  and  arms,  at,  &c.,  did  amongst 
themselves  unlawfully  conspire,  combine,  confederate,  and  agree 
together,  by  unlawfully  molesting  the  said  workmen  so  hired  and  em- 
ployed by  and  working  for  the  said  R.  P.  and  the  said  G.  H.  P.  in  their 
said  trade  and  business  as  aforesaid,  to  force  and  endeavour  to  force  the 
said  workmen  so  hired  and  employed  by  and  working  for  the  said  R. 
P.  and  G.  H.  P.  as  aforesaid  in  their  said  trade,  &;c.,  as  aforesaid  to 
depart  from  their  said  hiring,  employment,  and  work:  To  the  great 
damage  of  the  said  R.  P.  and  G.  H.  P.,  to  the  evil  example,  &c.,  and 
against  the  peace,  &c. 

2.  Like  the  first  count,  only  stating  the  means  to  be,  '^by  r^c^^Q 
unlawfully  using  threats  to  the  said  workmen  so  hired  and  em-  ^ 
ployed,  &c. 

3.  Like  the  preceding,  but  stating  the  means  to  be,  by  unlawfully 
intimidating  the  said  workmen  so  hired,  &c. 

4.  5,  6.  Counts  similarly  framed,  for  conspiring  to  force  individual 
workmen,  named,  to  depart  from  their  hiring,  by  the  means  stated  in 
counts  1,  2,  3,  respectively. 

7.  Inducement  as  in  count  1,  stating  that  divers,  to  wit,  fifty,  per- 
sons were  workmen  and  were  hired  and  employed  by  and  yorked  for 
R.  P.  and  G.  H.  P.  in  their  said  trade  as  aforesaid :  and  that  defend- 
ants, with  divers,  &c.,  did  unlawfully  conspire,  &c.,  by  unlawfully  molest- 
ing the  said  R.  P.  and  G.  H.  P.,  to  force  and  endeavour  to  force  tbe 
said  workmen  so  hired,  &c.,  and  working,  &c.,  to  depart  from  their  said 
hiring,  employment,  and  work :  To  the  great  damage,  &c. 

8.  Like  count  7,  but  stating  the  means  to  be  by  unlawfully  obstruct- 
ing the  said  R.  P.  and  G.  H.  P.,  so  carrying  on  their  trade  and  busi- 
ness as  aforesaid,  and  the  said  workmen  so  hired,  &c.,  by  and  working 
for  the  said  R.  P.  and  G.  H.  P.  as  aforesaid  in  their  said  trade  and 
business  as  aforesaid. 
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9.  That  R.  P.  and  6.  H.  P.  carried  on  trade,  &c.,  at,  &e. :  And  tliat 
defendants,  with  divers  other,  &c.,  at,  &c.,  on,  &c.,  did  nnlavfullj 
conspire,  &c.,  by  molesting  the  said  R.  P.  and  G.  H.  P.,  to  force  and 
endeavour  to  force  the  said  R.  P.  and  G.  H.  P.,  so  carrying  on  their 
trade,  &c.,  as  aforesaid,  to  make  an  alteration  in  the  mode  of  condact- 
ing  and  carrying  on  their  said  trade,  &c.,  as  aforesaid :  To  the  great 
damage,  &c. 

10.  Inducement,  that  fifty  workmen  were  hired,  &c.y  by  R.  P.  and 
G.  H.  P.,  as  in  former  counts :  Allegation  that  defendants,  with  divers, 
*f\7dl  ^^''  ^^^^P^^^^i  ^^M  "by  ^obstructing  the  said  R.  P.  and  6.  H. 

-*  P.  by  inducing  and  persuading  the  said  workmen  in  the  hiring 
and  employment  of  the  said  R.  P.  and  G.  H.  P.,  so  carrying  on  busi- 
ness as  aforesaid,  to  leave  their  hiring,  employment,  and  work,  to  force 
and  endeavour  to  force  the  said  R.  P.  and  G.  H.  P.,  so  carrying  on 
trade  and  business  as  aforesaid,  to  make  an  alteration  in  the  mode  of 
conducting  and  carrying  on  their  said  trade,"  &c.,  as  aforesaid:  to  the 
great  damage,  &c. 

11.  That  R.  P.  and  G.  H.  P.  carried  on  trade,  &c. :  and  that  diren 
persons  were  being  hired  and  employed  as  workmen  for  the  said  R.  P. 
and  G.  H.  P.  in  their  said  trade  and  business :  And  that  defendants, 
with  divers,  &c.,  on,  &c.,  unlawfully  conspired,  &c.,  by  molesting  and 
obstructing  such  workmen  as  aforesaid  as  might  be  willing  to  be  hired 
and  employed  by  the  said  R.  P.  and  G.  H.  P.  in  their  said  trade  and 
business  as  aforesaid,  and  who  were  not  then  hired  and  employed  by  the 
said  R.  P.  and  G.  H.  P.  or  by  any  other  person,  to  prevent  and  endearoor 
to  prevent  the  said  workmen,  so  willing  to  be  employed  and  hired 
by  the  said  R.  P.  and  G.  H.  P.  in  their  said  trade,  &c.,  as  aforesaid, 
from  hiring  themselves  to  and  from  accepting  work  and  employment 
from  the  said  R.  P.  and  G.  H.  P.  as  aforesaid  in  their  said  trade,  tc^ 
as  aforesaid :  to  the  great  damage,  &c. 

12.  Like  count  11,  but  stating  the  means  to  be,  by  unlawfully  nsifig 
threats  and  intimidation  to  such  workmen  as  aforesaid  who  might  be 
willing,  &c. 

13.  That  R.  P.  and  G.  H.'  P.  carried  on  trade,  &c. :  And  that  difeis, 
to  wit,  fifty  persons,  being  artificers,  had  contracted  with  the  said  R.  P- 
*f^7^1  ^"^       ^'  ^'  ^^  *96i'^o  them  as  worklnen  and  artificers  in  their 

-^  said  trade  and  business  for  certain  times  and  periods  respectifely 
tfgreed  upon  between  them  and  the  said  R.  P.  and  G.  H.  P. ;  and  the 
said  persons  so  being  such  artificers  as  aforesaid  had  entered  into  the 
service  of  the  said  R.  P.  and  G.  H.  P.^as  such  manufacturers  as  afore 
said :  And  that  defendants,  with  divers,  &c.,  unlawfully  conspired,  &c., 
by  divers  subtle  means  and  devices  to  induce  and  persuade  such  arti- 
ficers, so  having  contracted  mt]^  the  said  R.  P.  and  G.  H.  P.  as  afore- 
said to  serve  them  in  their  said  trade  and  business  for  certain  times, 
&c.,  as  aforesaid  and  so  having  entered  into  the  service,  &o.,  as  aforesaid, 
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unlawfully  to  absent  tbemselves  from  the  said  service  of  the  said  R.  P. 
and  O.  H.  P.  without  the  consent  of  the  said  R.  P.  and  G.  H.  P.  or 
either  of  them,  before  the  respective  terms  of  the  said  contracts  as 
aforesaid  were  completed :  To  the  great  damage,  &c. 

14.  Inducement,  that  William  Hodson,  being  an  artificer,  had  con- 
tracted, &c. :  Averments,  similar  to  those  in  count  18,  of  contract  for 
service  as  a  workman  and  artificer  for  a  period,  &c.  (specified),  on  terms 
agreed  upon  between  them,  and  entry  into  the  service :  Allegation  that 
defendants,  with  divers,  &c.,  conspired,  &c.,  bj  divers  subtle  means  and 
devices  and  illegal  acts  and  practices,  and  by  intoxicating  the  said  W. 
Hodson,  to  induce  and  persuade  the  said  W.  Hodson,  such  artificer  as 
aforesaid  and  so  having,  contracted,  &c.,  as  aforesaid,  to  serve,  &c.,  for 
the  said  period  on  the  said  terms  so  as  aforesaid  agreed  upon  between 
them  the  said  W.  Hodson  and  the  said  R.  P.  and  G.  H.  P.  as  aforesaid 
and  BO  having  entered  into  the  service,  &c.,  as  aforesaid,  unlawfully  to 
absent  himself  from  the  service  of  the  said  R.  P.  and  G.  H.  P.  with- 
out the  consent  of  the  said  *R.  P.  and  G.  H.  P.  or  either  of  r^/^ij/^ 
them,  before  the  term  of  the  said  contract  as  aforesaid  was  com-  *- 
pleted :  To  the  great  damage,  &c. 

15.  A  similar  count  to  the  14th ;  laying  a  conspiracy  by  the  like 
means  to  induce,  &c.,  Thomas  Griffiths  unlawfully  to  absent  himself,  &c. 

16.  That  defendants,  with  divers,  &c.,  conspired  unlawfully  to  intimi- 
date, prejudice,  and  oppress  one  Richard  Perry  and  one  George  Henry 
Perry  in  their  trade  and  occupation  as  manufacturers  of  japanned  and 
tin  wares,  and  to  prevent  the  workmen  of  the  said  R.  P.  and  G.  H.  P. 
from  continuing  to  work  for  the  said  R.  P.  and  G.  H.  P.  in  their  said 
trade  and  occupation. 

17.  That  defendants,  ^ith  divers,  &c.,  conspired  by  divers  subtle 
means  and  devices  and  wicked  acts  and  practices  to  injure  and  oppress 
the  said  R.  P.  and  G.  H.  P.  in  their  trade,  business,  and  occupation  of 
manufacturers  of  tin  and  japanned  ware,  *and  to  induce  the  workmen 
of  the  said  R.  P.  and  G.  H.  P.  to  depart  from  their  hiring,  employ- 
ment, and  work  with  the  said  R.  P.  and  G.  H.  P.  before  the  period  of 
their  agreement  with  the  said  R.  P.  and  G.  H.  P.  was  completed. 

18.  That  defendants,  with  divers,  &;c.,  wickedly  intending  to  injure 
and  oppress  the  said  R.  P.  and  G.  H.  P.  in  their  trade  and  business  as 
manufacturers  of  japanned  and  tin  wares,  unlawfully  conspired,  &c., 
by  divers  subtle  means  and  devices  and  by  intoxicating  and  thereby 
rendering  senseless  the  workmen  of  the  said  R.  P.  and  G.  H.  P.  in 
their  trade  and  business,  to  convey  to  a  distance  and  carry  away  the 
said  workmen  of  the  said  R.  P.  and  G.  H.  P.,  and  thereby  to  prevent 
the  said  workmen  from  continuing  to  work  for  the  said  ^R.  P.  r^^o'Tn 
and  G.  H.  P.  in  their  said  trade  and  l^siness  as  aforesaid.  ^ 

19.  That  defendants,  with  divers,  &c.,  conspired,  &c.,  unlawfully  to 
intimidate,  prejudice,  a^  oppress  one  Richard  Perry  and  one  Geoige 
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Henry  Perry  in  their  trade  and  occupation  of  manufacturers  of  japanned 
and  tin  wares,  and  to  entice  and  seduce  away  the  workmen  of  the  said 
R.  P.  and  6.  H.  P.  from  the  employment  of  the  said  R.  P.  and  6.  H. 
P.,  and  thereby  to  injure  and  oppress  the  said  R.  P.  and  G.  H.  P.  in 
their  said  trade  and  occupation. 

20.  That  defendants,  with  divers,  &c.,  unlawfully  conspired,  &c.,  by 
divers  subtle  means  and  deviqes  and  by  illegal  acts  and  practices,  and 
by  molesting  and  rendering  intoxicated  the  workmen  in  the  employment 
of  the  said  R.  P.  and  6.  H.  P.,  and  by  inducing  the  workmen  to  depart 
from  the  said  employment  of  the  said  R.  P.  and  G.  H.  P.,  and  to  break 
their  contracts  with  the  said  R.  P.  and  G.  H.  P.,  to  force  and  compel 
the  said  R.  P.  and  G.  H.  P.  to  alter  and  thereby  increase  the  amount 
of  wages  which  the  said  R.  P.  and  G.  H.  P.  then  were  in  the  habit  of 
paying  to  the  workmen  in  the  employment  of  them  the  said  R..P.  and 
G.  H.  P. 

On  the  trial,  before  Erie,  J.,  at  the  Staffordshire  summer  assizes  in 
this  year,  the  defendants  (except  Pitt,  who  was  acquitted)  were  fonnd 
Guilty  upon  all  the  counts.     In  this  term,(a) 

Sir  A,  J.  E.  Cockbuniy  Attorney-General,  Whateley^  Keating^  JPea- 
cock,  and  Parry  (appearing  respectively  for  different  defendants),  moved 
^^-rt,  in  arrest  of  judgment. — The  *count8  down  to  the  10th  inclusive 
^  charge  conspiracies  to  force  workmen  to  leave  their  employment, 
or  the  masters  to  alter  their  mode  of  carrying  on  business,  by  molesting, 
by  threats,  by  intimidating,  and  by  obstructing.     These  counts  are  bad, 
as  being  too  vague.     In  the  words  of  Tindal,  C.  J.,  in  0*Connell  r.  The 
Queen,  11  CI.  &  Fin.  155,  234,  « they  do  not  state  the  illegal  purpose 
and  design  of  the  agreement  entered  into  by  the  defendants,  with  such 
proper  and  sufficient  certainty,  as  to  lead  to  the  necessary  conclusion 
that  it  was  an  agreement  to  do  an  act  in  violation  of  the  law."     To 
«« molest,"  as  explained  in  Johnson's  Dictionary,  is  only  «to  disturb; 
to  trouble ;  to  vex :"  which  might  be  done  by  means  not  unlawful,  and 
yet  produce  the  effects  said  to  have  been  contemplated  by  the  defend- 
ants.   If  the  means  of  molestation  were  unlawful,  the  indictment  should 
have  shown  it ;  Rex  v.  Seward,  1  A.  &  E.  706  (E.  C.  L.  R.  vol.  28),  Rex 
V.  Jones,  4  B.  &  Ad.  345  (E.  C.  L.  R.  vol.  24).     A  count  for  conspiracy 
was  pronounced  bad  on  a  similar  ground  in  Regina  v.  Peck,  9  A.  &  £. 
686  (E.  C.  L.  R.  vol.  36).     The  word  «  unlawfully"  does  not  supply  the 
want  of  the  essential  averments ;  Rex  r.  Seward,  1  A.  &  E.  706,  712. 
Again,  (« threats"  are  not  necessarily  illegal  threats.     The  defendants 
might  merely  have  threatened  to  cease  ^^sociating  with  the  parties  whooa 
they  addressed.     As  to  <<  intimidating,"  it  was  the  opinion  of  all  the 
Judges,  adopted  by  the  House  of  Lords  in  O'Connell  v.  The  Qaeen,  11 
CI.  &  Fin.  155,  that  an  alleged  agreement  to  procure  meetings  for  tbe 
unlawful  purpose  "  of  obtaining,  by  means  of  the  intimidation  to  be  there- 
by caused,"  certain  objects,  did  not,  without  fli'ther  averment,  show  aa 

(a)  November  2 let    Before  Lord  Campbell,  C.  J.,  Patteson,  Cq^eridge,  snd  Erie,  J*- 
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illegal  purpose.  Tindal,  C.  J.,  Baid:  The  word  "intimidation*'  is  not  a 
technical  word ;  it  is  not  ^vocabulum  artis,  having  a  necessary  r^/^^Q 
meaning  in  a  bad  sense ;  it  is  a  word  in  common  use,  employed  on  '- 
this  occasion  in  its  popular  sense ;  and  in  order  to  give  it  any  force,  it 
ought  at  least  to  appear  from  the  context  what  species  of  fear  was 
intended,  or  upon  whom  such  fear  was  intended  to  operate.*'  A  man  may 
be  intimidated  by  telling  him  that  if  he  acts  in  a  certain  manner  he  will 
min  his  family ;  but  this  is  not  an  unlawful  menace.  The  same  course 
of  observation  applies  to  <<  obstructing."  In  Frost  v.  Lloyd,  9  Q.  B.  130 
(E.  G.  L.  R.  vol.  58),  it  was  held  that  to  allege  an  obstructing  of  a  leet 
jury  was  not  enough,  without  stating  some  specific  act.  The  allegation 
of  inducing  and  persuading,  in  the  10th  count,  does  not  add  anything 
material.  Conspiring  to  persuade  is  no  offence,  unless  illegal  means 
are  used.  [Lord  Campbell,  C.  J. — The  persuading  is  the  means,  not 
the  object.] 

These  objections  apply  also  to  counts  11  and  12,  which  allege  con- 
spiracies, by  molesting  and  obstructing,  and  by  threats  and  intimidation, 
to  prevent  workmen  from  hiring  themselves  to  the  prosecutors :  and, 
farther,  it  ought  to  have  been  stated  that  the  defendant  knew  of  an 
intended  hiring  by  these  parties :  and,  again,  in  these  counts,  the  names 
of  the  workmen  should  have  been  stated,  or  an  excuse  shown  for  omit- 
ting them ;  King  v.  The  Queen,  7  Q.  B.  795  (E.  C.  L.  R.  vol.  53),  and 
an  Anonymous(a)  case  there  cited  by  Parke,  B.,  as  having  been  decided 
at  the  Norwich  Spring  assizes,  1845.  Tindal,  C.  J.,  delivering  the 
judgment  of  the  Exchequer  Chamber  in  King  v.  The  Queen,  said :  «« The 
charge  is,  that  the  defendants  below  conspired  to  cheat  and  defraud 
divers  liege  subjects,  being  tradesmen,  of  their  goods,  &c. ;  and  the 
objection  is  that  these  persons  should  *have  been  designated  by  p^,/.^^ 
their  Christian  and  surnames,  or  an  excuse  given,  such  as  that  '- 
their  names  are  to  the  jurors  unknown ;  because  this  allegation  imports 
that  the  intention  of  the  conspirators  was  to  cheat  certain  definite 
individuals,  who  must  always  be  described  by  name  or  a  reason  given 
why  they  are  not ;  and,  if  the  conspiracy  was  to  cheat  indefinite  indivi- 
duals, as  for  instance  those  whom  they  should  afterwards  deal  with  or 
afterwards  fix  upon,  it  ought  to  have  been  described  in  appropriate 
terms,  showing  that  the  objects  of  the  conspiracy  were,  at  the  time  of 
making  it,  unascertained."  [Lord  Campbell,  C.  J. — Here  the  work- 
men are  not  the  parties  to  be  injured:  your  cases  are  no  authority  for 
your  position.] 

It  may  be  argued  in  defjpnce  of  all  these  counts  that  they  are 
grounded  upon  a  8tatute(i)  and  follow  its  words.    But  that  applies  only 

(a)  7  Q.  B.  798. 

(b)  But.  6  G.  4,  c.  129,  8.  8,  enacti  :  That,  "  i^aoy  penon  shall  by  yiolenoe  to  the  person  or 
property,  or  by  threats  or  intimidation,  or  by  molesting  or  in  any  way  obstructing  another,  foroo 
or  endeavoor  to  force  any  Jo^ieyman,  manufacturer,  workman,  or  other  person  hired  or  em- 
ployed in  any  manufacture,  mde,  or  business,  to  depart  from  his  hiring,  employment,  or  work, 
or  io  return  his  work  before  the  same  shaU  btf  finished,  or  prevent  or  endeavour  to  prevent  any 
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where  the  proceeding  is  directly  upon  the  statute,  and  alleges  acts 
contra  formam  statuti.  Here  the  charge  itself  is  at  common  law.  And, 
where  the  proceeding  is,  in  form,  upon  a  statute,  '^it  is  sometimes 
necessary  <«  to  adopt  a  narrower  description  than  what  is  con- 
veyed in  the  literal  terms  of  the  act ;"  Paley  on  Convictions,  p.  100, 
8d  ed.  The  rules  on  that  subject  are  there  stated,  pp.  100  et  seq.,  and 
are  explained  by  cases,  among  which  are  Rei  v.  Ridgway,  5  B.  &  Aid. 
527  (E.  G.  L.  R.  vol.  7),  and  Rex  v.  James,  Cald.  458 :  and  it  is  laid 
down,  as  a  rule  in  describing  the  offence,  «« that  it  is  not  sufficient  to 
state,  as  the  offence,  that  which  is  only  the  legal  result  of  certain  facts; 
but  the  facts  themselves  must  be  specified,  that  the  Court  may  judge 
when  they  amount  in  law  to  the  offence."  [Lord  Campbell,  C.  J.^ 
That  is  where  the  corpus  delicti  charged  is  the  act  in  violation  of  the 
statute :  here  the  corpus  delicti  is  the  conspiracy  to  do  what  is  forbid- 
den by  the  statute.]  The  statute  forbids  doing  the  things  only  when 
they  cannot  be  done  so  as  to  be  lawful ;  and  that  ought  to  be  shown  by 
averment.  Seth  Turner's  Case,  9  Q.  B.  80  (E.  C  L.  R.  vol.  58),  is  an 
instance.  There  the  information,  under  stat.  4  G.  4,  c.  34,  s.  3,(a) 
-^({ROi  ^^^^6^^  ^^^^  S*  Turner  did,  before  the  term  of  his  ^contract  was 
''-'  completed,  <«  absent  himself  from  his  said  service,  and  did  there- 
by then  and  there  neglect  to  fulfil  the  same,  contrary  to  the  form  of 
the  statute,"  &c. ;  and,  the  party  having  been  convicted  of  the  offence 
as  alleged,  this  Court  held  that  no  offence  was  p^perly  charged,  because 
the  absence  was  not  stated  to  have  been  wilful  or  without  lawful  excuse. 
Chancy  v.  Payne,  1  Q.  B.  712  (E.  C.  L.  R.  vol.  41)^  was  decided  on 
the  same  principle.  The  offence  described  by  stat.  6  G.  4,  c.  129,  s.  3, 
depends  entirely  upon  the  means  used ;  and,  if  those  are  not  properly 
described,  there  is  no  sufficient  charge  of  conspiracy  to  violate  the 
statute. 

joarneyman,  manufaotiirer,  workman,  or  other  perton  not  being  hired  or  employed  from  hiiing 
himself  to,  or  from  accepting  work  or  employment  from  any  person  or  persons ;"  "or  if  any  penoo 
shall  by  violence  to  the  person  or  property  of  another,  or  by  threats  or  intimidation,  or  by  m»- 
lesting  or  in  any  way  obstructing  another,  force  or  endeavour  to  force  any  manufacturer  or  perwa 
carrying  on  any  trade  or  business,  to  make  any  alteration  in  his  mode  of  regulating,  maaa^g, 
conducting,  or  carrying  on  such  manufacture,  trade,  or  business,  or  to  limit  the  nomber  of  Us 
apprentices,  or  the  number  or  description  of  his  journeymen,  workmen,  or  servants ;  every  per- 
son so  offending  or  aiding,  abetting,  or  assisting  therein,  being  convicted,"  Ac.  (summarily  befon 
justices),  shall  be  imprisoned,  Ac. 

(o)  StAt  4  G.  4,  c  34,  s.  8,  enacts:  That  if  any  servant  in  husbandry  or  any  artificer,  kt^ 
labourer  or  other  person,  "shall  contract  with  any  person  or  persons  whomsoever,  to  ssrve  bin, 
her,  or  them  for  any  time  or  times  whatsoever,  or  in  any  other  manner,  and  shall  not  enter  isto 
or  commence  bis  or  her  service  according  to  his  or  her  contract  (such  contract  being  in  vritiBfi 
and  signed  by  the  contracting  parties),  or  having  entered  into  such  service  shall  absent  himself 
or  herself  from  his  or  her  service  before  the  term  of  his  or  her  contract,  whether  snch  contra^ 
shall  be  in  writing  or  not  in  writing,  shall  be  completed,  or  neglect  to  fulfll  the  same,  or  be  foil^ 
of  any  other  misconduct  or  misdemeanour  in  the  execution  thereof,  or  otherwise  res peetiof  lbs 
same.''  a  jii9tiee  may  issue  his  warrant  tii  apprehend  such  servant,  ke.,  and  may  examine  into  tbe 
complaint;  and,  if  it  shall  appear  to  the  justice  that  the  servant^  Ac,  "shall  not  hare  fulfilled 
glich  contract,  or  hath  been  guilty  »f  any  other  misconduct  or  misdemeanour  aj  aforesaid," Mcb 
justice  may  commit  the  serrant,  Ac,  to  the  Uuose  of  Correction,^iu 
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The  18th,  14th,  and  15th  counts  state  that  workmen  had  contracted 
to  serve  'the  prosecators  for  certain  times,  &c.,  and  had  entered  their 
service,  and  that  the  defendants  conspired  by  divers  subtle  means  and 
devices  to  induce  and  persuade  them  unlawfully  to  absent  themselves 
from  the  service  of  the  prosecutors  without  their  consent  before  the 
terms  of  their  contracts  were  completed.  The  workmen  could  not  have 
been  convicted  of  an  offence,  under  stat.  4  G.  4,  c.  34,  s.  3,  in  absent- 
ing themselves,  unless  the  contract  was  averred  to  lave  been  in  writing ; 
Lindsay  v.  Leigh,  11  Q.  B.  455  (E.  C.  L.  B.  vol.  68).  And,  to  charge  * 
the  present  defendants  effectually,  the  counts  ought  to  have  stated  in 
terms  what  the  contract  was ;  and  that,  under  such  contract,  the  work- 
men had  entered  the  service ;  and  that  the  contract  was  made  after  the 
passing  of  the  Act.  It  should  also  have  been  stated  that  the  absence 
was  for  some  given  time,  and  without  lawful  excuse.  [Lord  Campbbll, 
C.  J. — If  the  conspiring  was  well  laid,  it  would  be  of  no  consequence 
to  show  *what  the  absence  in  fact  was.]  Again  (as  was  contended 


with  reference  to  the  lOtb  count),  conspiring  merely  to  <«  induce 
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and  persuade"  is  no  offence,  even  if  a  contract  appeared  which  made  it 
unlawful  not  to  serve,  [{jord  Campbell,  C.  J. — ^It  is  said  that  they 
conspired  to  induce  <«  by  divers  subtle  means  and  devices :"  are  not 
these  terms  of  art  ?]  Such  terms  were  used  in  one  count  of  the  indict- 
ment in  Bex  v.  Biers,  1  A.  &  £.  327  (E.  C.  L.  B.  vol.  28) ;  yet  the 
judgment  was  arrested!  [Lord  Campbell,  C.  J. — The  objection  there 
was  rather  to  the  generality  of  the  object,  as  alleged,  than  of  the  means. 
Perhaps  the  count  might  not  have  been  maintainable,  however  specifi- 
cally the  means  had  been  set  out.]  Bex  v.  Bichardson,  1  M.  &  Bob. 
402,(a)  seems  to  show  that  it  would.  In  Bex  v.  Seward,  1  A.  &  E.  715 
(E.  G.  L.  B.  vol.  28),  Taunton,  J.,  said  that  « merely  persuading" 
paupers  to  contract  matrimony  was  («not  an  offence.  If,  indeed,  it 
were  done  by  unfair  and  undue  means,  it  might  be  unlawful ;  but  that 
is  not  stated."  In  Begina  v.  Daniell,  6  Mod.  99,  S.  C.  1  Salk.  880,(i) 
Holt,  C.  J.,  thought  that  merely  enticing  an  apprentice  to  leave  his 
master  was  not  an  indictable  offence.  Begina  v.  CoUingwood,  2  Ld. 
Baym.  1116,  is  to  the  same  point.  The  Combination  Act,  89  k  40  G. 
3,  c.  106,  s.  3,  made  it  an  offence  to  persuade,  solicit,  or  influence  the 
workman.  Stat.  6  G.  4,  c.  129,  s.  2,  repeals  that  clause ;  sect.  8  re- 
enacts  some  of  the  former  prohibitions,  and  introduces  others,  but  does 
not  revive  this.  If  the  persuasion  by  one  person  would  not  be  an 
indictable  offence,  such  an  act  cannot  be  made  so  by  joining  several  in 
the  indictment  as  ♦conspirators ;  Bex  v.  Pywell,  1  Stark.  N.  P.  r<igo^ 
C.  402  (E.  C.  L,  B.  vol.  2),  Bex  v.  Turner,  13  East,  228.  ■• 
[Erle,  J. — There  is  a  later  case  in  which  these  were  much  considered.((7)] 

(a)  S«e  gjdserff  V.  The  Qaeen,  U  Q.  B.  245  (E.  C.  L.  R.  vol.  63). 

(6)  Sco  Rex  r.  Hi|?gins,  2^|t,  4;  Rcgina  v.  F.  O'Connor,  5  Q.  B.  16,  26  (B.  C.  L.  R.  toL48}. 

(e)  See  Regina  v.  KondriflPI  Q.  B.  49(E.  C.  L.  R.  vol  48). 
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There  the  indictment  expressly  alleged  fraud  and  false  pretences.  The 
charge  of  intoxicating,  in  counts  14,  15,  and  18,  is  not  so  framed  that 
the  Court  can  give  any  sensible* construction  to  it:  a  man  does  not 
« intoxicate"  another.  [Coleridge,  J. — It  has  been  held  of  late  here 
that  the  Cburts  have  more  common  sense  than  some  of  the  old  decisions 
giire  them  credit  for.  We  have  considered  that  such  expressions  as 
<c  Frozen  Snake"  and  « Man  Friday"  may  be  understood  by  us  as  a 
person  out  of  Court  understands  them.(a)  A  person  out  of  Court  would 
*  understand  what  was  meant  by  a  man  intoxicating  another.  Lord 
Campbell,  C.  J. — And  intoxicating  is  not  laid  as  the  corpus  delicti.] 

Counts  16  to  18,  inclusive,  are  too  vague,  and  are  open  to  the  objec- 
tions already  made  as  to  to  <«  intimidating,"  « intoxicating,"  and  ««in. 
ducing."  To  <«  entice  and  seduce  away"  workmen,  as  charged  in  count 
19,  is  no  offence,  according  to  Regina  v.  Daniell,  6  Mod.  99.  [Lord 
Campbell,  C.  J. — The  count  charges  a  conspiring  to  do  it.]  The  20ih 
count  is  merely  cumulative,  summing  up  the  various  means  previously 
alleged,  and  which,  taken  singly,  are  not  matters  of  criminal  charge. 
[Lord  Campbell,  C.  J. — The  charge  is  that  the  defendants  conspired, 
by  those  means,  to  force  and  compel  the  prosecutors  to  increase  the 
amount  of  wages  which  they  were  in  the  habit  of  paying  to  their 
workmen.] 

Counsel  then  moved  for  a  new  trial  on  the  grounds  of  misdirection 
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(see  p.  686,  note  (a)  post) :  and  that  there  *was  no  evidence  for 


the  jury  against  some  of  the  defendants.  Our.  adv.  vulL 

Lord  Campbell,  C.  J.,  now  said :  The  Judges  who  are  present,(6)  and 
my  brother  Coleridge  with  whom  we  have  consulted,  are  all  agreed  on 
the  subject  of  this  motion.  As  to  the  motion  for  a  new  trial,  we  think 
there  is  no  ground  for  it  except  in  the  cases  of  Rowlands  and  Winters, 
against  whom  there  was  some  evidence,  but  my  brother  Erie  would  hare 
been  more  satisfied  if  the  verdict  had  been  in  their  favour.  If  a  rule 
nisi  is  granted  as  to  them,  it  must  be  for  a  new  trial  as  to  all  who  have 
been  convicted  :{c)  but  it  will  perhaps  be  thought,  on  the  part  of  the 
Crown,  that  the  ends  of  justice  are  satisfied  if  a  nolle  prosequi  be  en- 
tered as  to  these  defendants,  and  the  verdict  stand  as  to  the  rest.  With 
respect  to  the  indictment,  we  all  agree  in  thinking  that  the  16th,  17th, 
and  19th  counts  are  open  to  objection  as  being  too  vague.  We  give  no 
final  opinion :  but  on  these  counts  there  will  be  a  rule  nisi  to  arrest  the 
judgment,  unless  a  holle  prosequi  be  entered. 

Allen ^  Serjt.,  for  the  Crown,  consented  to  enter  a  nolle  prosequi  as 
to  all  the  defendants  on  the  16th,  17th,  and  19th  counts,  and  on  the 
indictment  generally  as  to  Rowlands  and  Winters. 

Lord  Campbell,  C.  J. — That  being  so,  no  rule  will  be  granted.    WTe 

(a)  See  Hoare  k  Silrorlock,  12  Q.  B.  624  (E.  C.  L.  R.  roL  64). 

(6)  Lord  Campbell,  C.  J.,  Patteson  and  Erie,  Js.    ^^ 

(c)  See  Regina  v.  GomperU,  9  Q.  B.  824,  842  (E.  Q^  R.  toL  58). 
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think  that  there  was  no  misdirection,  and  that  there  was  ample  evidence) 
except  against  Rowlands  *and  Winters.  Then,  as  to  the  record :  r^ggg 
a  nolle  prosequi  is  entered  on  the  16th,  17th,  and  19th  counts ;  ^ 
and  the  others  are  wholly  unexceptionable.  It  is  objected  that  some 
counts  do  not  disclose  the  nature  of  the  molestation  or  intimidation  bj 
which  the  conspiracy  was  to  take  effect :  but  this  is  quite  unnecessaVy. 
The  words  of  the  Legislature  are  used ;  the  terms  in  question  have  a 
meaning  stamped  upon  them  by  the  Act,  6  G.  4,  c.  129,  s.  8 ;  and  we 
must  take  it  that  they  are  used  here  in  that  sense.  And  they  are  not 
employed  as  describing  the  substantive  offence  for  which  the  indictment 
is  {^referred :  that  offence  consists  in  the  conspiracy,  which  is  a  misde- 
meanour at  common  law.  I  have  looked  most  elaborately  into  all  the 
authorities  whibh  were  cited :  and  as  to  Turner's  Case,  Rex  v.  Turner, 
13  East,  228,  I  have  no  doubt  whatever  that  it  was  wrongly  decided. 
Going  into  the  prosecutor's  close  against  his  will,  armed  with  offensive 
weapons  for  the  purpose  of  opposing  any  persons  who  should  endeavour 
to  apprehend,  obstruct,  or  prevent  them,  would  in  itself  be  an  indictable 
offence ;  and  the  conspiring  to  commit  such  an  offence  must  be  an  in- 
dictable conspiracy. 

Per  Curiam.  Rule  refused.(a) 

(a)  One  ground  of  the  motion  for  now  trial  was  that  Brie,  J.,  in  snmming  np,  had  directed 
the  jury  aa  follows. 

The  law  is  clear,  that  workAien  hare  a  right  to  comhioe  for  their  own  protection,  and  to  obtain 
each  wages  ae  they  choose  to  agree  to  demand.  I  say  nothing  at  present  as  to  the  legality  of 
other  persons,  not  workmen,  combining  with  them  to  assist  in  that  purpose.  As  far  as  I  know, 
there  is  i^o  objection,  in  point  of  law,  to  it ;  and  it  is  not  necessary  to  go  into  that  matter :  bnt 
I  consider  the  law  to  be  clear  so  far,  only,  as  while  the  purpose  of  the  combination  is  to  obtain 
a  benefit  for  the  parties  who  combine ;  a  benefit  which  by  law  they  can  claim.  I  make  that 
remark  because  a  combination  for  the  purpose  of  injuring  another  is  a  combination  of  a  different 
nature,  directed  personally  against  the  party  to  be  injured;  and  the  law  allowing  them  to  com. 
bine  for  the  purpose  of  obtaining  a  lawful  benefit  to  themselves  gives  no  sanction  to  combina- 
tions which  hare  for  their  immediate  purpose  the  hurt  of  another. 

The  rights  of  workmen  are  conceded :  bnt  the  exercise  of  free  will  and  freedom  of  action, 
within  the  limits  of  the  law,  is  also  Secured  equally  to  the  masters.  The  intention  of  the  law  is 
at  present  to  allow  either  of  them  to  follow  the  dictates  of  thoir  own  will,  with  respect  to  their 
own  actions,  and  their  own  property ;  and  either,  I  believe,  has  a  right  to  study  to  promote  hii 
own  advantage,  or  to  combine  with  others  to  promote  their  mutual  advantage. 

His  Lordship  then  said  that,  in  this  case,  upon  undisputed  evidence,  there  had  been  a  combi- 
nation to  forpe  Messrs.  Perry  to  agree  to  an  uniform  book  of  prices  :  That,  upon  the  facts  before 
the  jury,  they  would  have  to  give  their  opinion  upon  three  classes  of  counts,  charging  conspira- 
cies :  1.  to  prevent  workmen  from  working  for  the  prosecutors,  by  intimidating  the  workmen  ; 
3.  to  force  the  assent  of  the  prosecutors  to  certain  alterations,  by  intimidating  the  prosecutors  ; 
3.  to  induce  workmen  to  leave  the  prosecutors'  employment,  contrary  to  their  contract :  and  ho 
atated  that  if  the  jury  thought  these  conntsftustained  by  the  evidence,  they  should  convict  upon 
them.     He  then  added : 

But,  supposing  any  of  the  defendants  are  acquitted  as  to  all  those  classes,  and  yon  should  stiU 
be  of  opinion^at  a  combination  existed  for  the  purpose  o^bstmoting  Messrs.  Perry  in  carrying 
on  their  bus^^,  and  forcing  them  to  consent  to  this  booF  of  prices,  and  in  pursuance  of  that 
concert,  they^rsuaded  the  free  men  and  gave  money  to  the  free  men  to  leave  the  employ  of 
Messrs.  Perry,  the  purpose  being  to  obstruct  them  in  their  manufacture  and  to  injure  Uiem  in 
their  business,  and  so  to  force  their  consent,  with  no  other  result  to  the  parties  combining  than 
gratifying  ill  will.  I  am  of  opinioil  that  that  would  also  be  a  violation  of  the  law,  and  warrant  a 
conviction  upon  the  counts  directed  against  that  form  of  offence. 

It  was  contended,  on  behalf  of  the  defendants,  that  this  language  of  the  learned  Judge  led 
the  Jury  to  suppose  that,  although  the  combination  were  for  a  legitimate  object,  yet,  if  means  to 
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♦RATI       Sentence  of  three  months'  imprisonment  was  then  passed. 

J  Parry  asked  of  the  Court  that  the  '^defendants  might  be  placed 
in  the  rank  of  first  class  misdemeanants. 
^dRRl      *^^^^  Campbell,  G.  J.,  asked  if  the  Court  had  any  authority 

-'  to  make  this  order;  and,  none  being  pointed  out,  he  said:  We 
sentence  to  imprisonment  merely.(a) 

be  nsad  would  hare  the  effect  of  obstracting  the  prosecatora  in  carrying  on  their  baiineu,  it  wai 
ui  indictable  oonepiracy ;  whereaa,'  if  the  object  of  the  workmen  waa  to  enforce  their  own  rights, 
they  were  justified  in  combining  to  do  §o,  though  the  effect  were  an  obstruction  of  the  proaeci- 
tors'  business.  But  the  learned  Judge  stated  that  hiB  words  had  no  such  meaning ;  and  tke 
Court  saw  no  objection  to  the  summing  up. 

(a)  See  stat  5  A  6  Vict  c.  22,  s.  17 ;  Cobbett  v.  Grey,  4  Exoh.  729  }f  Gregory  «.  The  Qaeea, 
15  Q.  B.  957  (E.  G.  L.  B.  roL  69). 


MONTAGUE  v.  SMITH.    Nov.  25. 

•  « 

Held  (before  stat  15  A  16  Vict  c  76)  that  when  a  special  jury  has  been  moved  for  by  a  defend* 
ant,  and  struck  and  reduced,  the  plaintiff  must  summon  the  special  jury,  if  they  are  not  sniii- 
moned  by  the  defendant  Although  the  defendant's  omission  appears  from  circumstanoes 
to  be  wUful,  and  his  conduct  gives  reason  to  suppose  that  he  abandons  his  special  jury. 

And  a  trial  by  common  jury  in  such  a  case  was  set  aside  for  irregularity. 

Notice  of  trial  having  been  given  in  this  cause  for  the  first  Middle- 
sex sittings  in  the  present  term,  the  defendant  obtained  a  rule  for  a 
special  jury,  and  served  it  upon  the  plaintiff's  attorney  on  27th  October. 
The  cause  was  entered  for  trial  on  28th  or  29th  October,  when  the  de- 
fendant's attorney  marked  it  in  the  Marshal's  book  as  a  special  jury 
cause,  and  obtained  an  appointment  to  nominate  the  jury.  All  parties 
attended ;  and  the  special  jury  was  duly  nominated ;  and  the  list  of 
forty-eight  special  jurors  was  signed  on  behalf  of  plaintiff  and  defend- 
ant. The  parties  met  on  81st  October  to  reduce  the  special  jury ;  and 
the  list  was  reduced.  Pending  these  proceedings,  the  plaintiff's  attor- 
ney summoned  the  defendant  to  show  cause  why  the  cause  should  not 
be  tried  in  its  turn  by  a  common  jury.  The  summons  was  attended 
before  Erie,  J.,  at  chambers  on  November  1st,  and  the  defendant  ob- 
jected to  an  order  being  made :  but  the  learned  Judge  ordered  that  the 
cause  should  come  on  in  its  turn  in  the  common  jury  list  at  the  second 
sittings  in  term,  the  defendant  being  at  liberty  to  try  by  a  special  jury 
if  he  procured  their  attendance  on  thaf  day.  The  cause  stood  first  in 
*^M1  ^^^  V^V^^  ^  A  special  jury  cause  on  November  14th,  the  day  of 
-^  the  '''second  sittings^  but  neither  plaintiff  nor  defiant  had 
caused  the  special  jury  to  be  summoned  for  that  day ;  nor  am  any  spe- 
cial distringas  been  issued,  or  lodged  with  the  sheriff;  but  the  plaintiff 
had  issued  a  common  distringas,  which  was  returned  by  the  sheriff  with 
a  common  jtiry  panel  annexed.  The  cause  was  tried,  on  the  said  14th 
November,  before  a  common  jury,  as  undefended;  and  a  verdict  was 
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found  for  the  plaintiff.  Pashlet/^  on  a  former  dajef^this  terra,  moved 
for  a  rule  to  show  cause  why  the  trial  which  had  been  had,  and  the  ver- 
dict, should  not  be  set  aside  for  irregularity  with  costs. 

Lush  now  showed  cause. — The  question  turns  upon  sect.  30  of  the 
Jury  Act,  6  6.  4,  c.  50,  which  empowers^  the  Courts  to  order  a  special 
jury  to  be  struck  for  trial  of  an  issue,  and  enacts  that  «  every  jury  so 
struck  shall  be  the  jury  returned  for  the  trial  of  such  issue."  It  is  not 
said  that  the  jury  struck,  and  no  other,  shall  try :  the  enactment  is,  in 
its  form,  directory.  The  party  applying  for  a  special  jury  pays  the 
fees  for  striking;  the  proceeding  is  considered* to  be  his  ;  and  he  may 
abandon  an  order  made  in  his  own  favour  and  to  be  enforced  at  his  own 
cost.  In  Holt  V.  Meddowcroft,  4  M.  &  S.  467,(a)  which  may  be  cited, 
the  party  who  objected  to  the  common  jury  was  in  no  default ;  there 
was  no  evidence  that  the  defendant  abandoned  his  rule  for  a  special 
jury;  and  on  their  not  attending  he  insisted  that  the  trial  could  not  be 
taken  before  a  common  jury.  Here  the  defendant  had  an  option  given 
Jiim  by  the  order  of  Erie,  J.,  and  elected  not  to  procure  the  attendance 
of  his  special  jury.  The  ^case  just  cited  was  under  an  earlier  r^/»q/x 
statute  (3  6.  2,  c.  25,  s.  15),  but  containing  similar  words  to  ^ 
those,  now  in  question,  of  stat.  6  G.  4,  c.  50 ;  and  Lord  Ellenborough 
said  there :  >«  What  might  have  been  the  effect  of  the  defendant's  ap- 
pearing at  the  trial  and  making  a  defence  without  any  protest  against 
trying  the  issue,  it  is  unnecessary  at  present  to  inquire,  because  we  find 
that  the  defendant  did  protest  and  did  all  in  his  power  to  resist  the 
proceeding.  I  cannot  agree  that  it  amounts  to  a  consent  on  the  part 
of  the  defendant,  because  being  as  it  were  tied  to  the  stake,  and  dragged 
on  to  trial,  he  endeavours  to  make  the  best  of  it."  The  defendant's 
case  here  is  very  different.  [Lord  Campbell,  C.  J. — When  I  was  at 
the  bar  and  attended  Guildhall,  the  practice  was,  if  a  special  jury  had 
not  been  summoned,  that  the  cause  was  put  back,  but  tried,  after  the 
special  jury  causes  of  the  day,  by  a  common  jury.  In  Archer  v.  Bam- 
ford,  1  Car.  k  P.  64  (E.  C.  L.  R.  vol.  12),  the  rule  was  stated  to  be  so 
by  Abbott,  C.  J. ;  and  Sir  Archer  Denman  Croft,  who  was  many  years 
Associate  before  Lord  Denman,  states  that  the  practice  was  so  in  his 
time.  It  is  certainly  a  great  hardship  on  a  plaintiff,  to  be  at  the  ex- 
pense of  summoning  the  defendant's  special  jury  on  his  default.]  The 
late  case  of  Haldane  v.  Beanclerk,  3  Exch.  658,t(i)  where  the  words 
<«  shall  be  the  jury  returned  for  the  trial  of  such  issue"  were  treated  as 
imperative,  was  a  surprise  on  the  profession,  and  an  alteration  in  prac- 
tice. [Lord  Campbell,  C.  J. — The  Judges  there  had  Archer  v,  Bam- 
ford  befoft  them:  their  decision  must   have  more   weight  on  that 

(o)  Lord  pampbell  mentioned  Rex  v.  Perry,  5  T.  R.  468. 

(6)  Hague  v.  Hall,  6  Man.  A  Q.  690  (B.  C.  L.  R.  toL  44),  was  there  relied  upon,  as  weU  u 
M6L%  V.  Meddowcroft. 
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«^Q11  ^^^^^°^-]  ^heir  attention  was  not  sufficiently  drawn  to  the  *di8- 
^  tinction  between  cases  where  proper  steps  have  been  taken  to 
have  a  special  jury  bat  there  is  a  default  of  the  jurors,  and  where  the 
defendant  neglects  to  summon  a  special  jury.  [Lord  Campbell,  C.  J. 
— Suppose  he  wrote  to  the  plaintiff  and  stated  expressly  that  he  aban- 
doned his  special  jury.]  The  defendant's  conduct  here  is  equivalent  to 
that.  [GOLBRIDQE,  J. — The  statute  says  in  terms  that  the  jury  struck 
<<  shall  be"  the  jury  returned  for  the  trial.]  That  is,  if  the  defendant 
has  taken  proper  steps  to  have  them  summoned  , 

Panhley^  contrd*. — The  statute  is  express ;  and  the  books  of  practice 
state  uniformly  that  the  plaintiff  must  sue  out  the  jilry  process,  though 
the  special  jury  be  moved  for  by  the  defendant ;  2  Tidd*s  Pract.  793, 
9th  ed.,  Impey's  Pract.  311,  10th  ed.,  Lush*s  Pract.  477.  [Lord  Camp- 
bell, C.  J. — Archer  v,  Bamford  shows  at  least  that  the  practice  has 
not  been  uniform.]  It  is  not  stated  there  that  the  jury  had  been 
struck,  but  only  that  it  «  appeared  in  the  cause  list  as  a'  special  jory 
cause."  The. former  practice  for  the  purpose  of  delay  was  to  obtain  a 
rule  for  a  special  jury,  and  mark  the  cause  as  a  special  jury  cause,  bat 
not  go  to  the  expense  of  reducing  the  jury.  Where  th^  jury  has  been 
actually  struck  and  reduced,  the  question  is  different.  [Lord  Campbell, 
C.  J. — According  to  the  exact  words  of  the  statute,  if  the  jury  has  been 
struck,  it  shall  be  the  jury  to  try.]  «  Struck"  there  probably  means 
struck  and  reduced :  striking  is  not  the  nomination  merely.  The  argn- 
ment  from  hardship  upon  plaintiffs  cannot  prevail  against  a  direct 
enactment ;  the  *  Legislature,  probably  considered  that  the  plam- 
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tiff,  generally,  would  only  be  subject  to  a  temporary  loss. 


Lord  Campbell,  C.  J. — I  feel  bound  by  the  decision  in  Haldane  v. 
Beauclerk,  3  Exch.  658,t  though,  if  this  were  res  integra,  I  should  come 
to  a  contrary  conclusion.  It  is  the  greatest  possible  hardship  that  a 
plaintiff  should  be  put  Xo  the  expense  of  summoning  a  special  jury  when 
the  defendant  perhaps  is  insolvent  and  has  struck  the  special  jarj 
merely  for  the  purpose  of  delay.  It  appears  to  me  that  the  enactment 
«  shall  be  the  jury  returned  for  the  trial  of  such  issue"  was  meant  to  be 
subject  to  the  condition  that  the  defendant  kept  his  rule  alive ;  not  to 
prevail  if  he  gave  notice  of  abandonment,  or  acted  in  i^  manner  equiva- 
lent to  such  notice.  It  gives  me  pain  to  express  an  opinion  contrary  to 
that  of  the  Court  of  Exchequer ;  and,  as  it  is  important  that  there 
should  be  uniformity  of  decision  on  joints  of  practice,  we  must  follow 
the  ruling  of  that  Court  in  Haldane  v.  Beauclerk.  I  hope  the  Legisla- 
ture will  redeem  our  practice  from  this  defect.  The  rule  mast  be 
absolute.  ^ 

Pattebon,  J. — I  am  sorry  for  the  necessity :  but  we  cannot  help  it 

CoLBRiDas  and  Wightman,  Js.,  concurred. 

Rule  absolute,  without  cost8.(a) 

(a)  See  now  stat  16  k  16  Vict  e.  76,  b.  US. 
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*EDWABDS,  and  HARRIET  his  Wife,  Administratrix,  &c.,  of  p^^Q, 
MARY  COMPTON,  v.  MARTYN  and  CAROLINE  his  >-  ^^"^ 
Wife,  and  FIELD  and  ARABELLA  his  Wife.     Nov.  25. 

Where  a  married  woman  u  taken  in  ezecntion  in  an  action  against  her  and  her  hnsbapd,  and 
has  no  separate  property,  the  Court  in  its  discretion  may  discharge  her,  whether  the  hosband 
and  wife  be  both  talien,  or  the  wife  singly. 

On  motion  to  rescind  an  order  made  at  chambers  on  affidavit,  as  having  been  erroneously 
granted,  the  party  moving  cannot  impeach  the  order  upon  affidavits  not  used  at  Chambers 
and  containing  matters  which  were  known  to  the  party  moving,  or  of  which  he  could  have 
obtained  knowledge,  before  the  order  was  made. 

J.  Gray,  in  this  term,  obtained  a  rule  to  show  cause  why  an  order 
of  Patteson,  J.,  discharging  the  plaintiff  Harriet  Edwards  out  of  cus- 
tody, should  not  be  rescinded.  The  order(a)  was  made,  on  July  2l8t  in 
this  year,  on  the  aflSdavit  of  Harriet  Edwards,  which  stated  the  follow- 
ing facts. 

Edwards  brought  an  action  of  troVer  against  the  four  defendants,  in 
which  Harriet  Edwards,  as  administratrix  of  Mary  Compton,  was  joined 
as  a  plaintiff.  Several  issues  in  fact  were  joined.  A  verdict  was  taken  for 
the  plaintiffs,  subject  to  a  reference.  The  arbitrator  awarded  in  favour 
of  the  plaintiffs  against  Martyn  and  his  wife,  with  lOOZ.  damages,  but 
ordered  a  verdict  for  the  defendant  Field  and  his  wife  on  one  issue,  the 
verdict  standing  for  the  plaintiffs,  against  Field  and  his  wife,  on  the  rest. 
Field  and  his  wife  obtained  a  rule  for  costs  against  the  plaintiffs :  the 
costs  were  taxed  and  an  allocatur  made.  Field  and  his  wife  then  moved 
that  the  1002.  damages  should  be  applied,  so  far  as  they  would  extend, 
towards  payment  of  the  said  costs ;  and  a  *rule  to  that  effect  r^^/jq^ 
wafl  made  absolute.  The  costs  of  making  the  rule  absolute  *- 
amounted  to  302.  18«. :  and  for  these  last-mentioned  costs  Harriot  Ed- 
wards was  taken  under  a  ca.  sa.  issued  from  this  Court  at  the  instance 
of  Field  and  his  wife,  and  was  imprisoned  in  Horsemonger  Lane  Gaol. 
She  now  deposed  that  her  husband  was  living,  and  resident  at  a  place 
named,  in  Surrey:  that  she  had  not  any  effects  of  Mary  Compton 
beyond  the  said  1002.,  which  was  the  whole  of  Mary  Compton's  estate 
after  payment  of  debts  and  funeral  expenses:  and  that  deponent  had 
not  at  the  time  of  making  the  afiSdavit,  or  when  she  was  taken  in  exe- 
cution, any  separate  estate  or  effects  whatever,  in  her  own  right  or 
otherwise,  or  over  which  she  had  any  control  or  disposing  power,  nor 
had  any  person  any  property  in  trust  for  her,  nor  had  she  any  means 
or  expectation  of  satisfying  the  said  802. 18«.  or  any  part  thereof:  and 
that  she  was  not  possessed  of  or  entitled  to  any  property,  estate,  goods, 
chattels,  (y^ffects  whatever,  except  her  wearing  apparel,  not  exceeding 
in  value  2^ 

The  rule  to  rescind  was  drawn  up  on  reading  the  above  affidavit,  and 

(a)  It  was  a^  follows  :  "  Upon  hearing  the  attorneys  or  agents  on  both  sides,  and  reading  the 
affidavit  of  the  plaintiff,  Harriet  Edwards,  I  do  order  that  the  pluntiff,  H.  E.,  be  discharged  out 
ef  the  custody  of  the  Sheriff  of  Surrey  as  to  this  action,  she  being  a  married  woman." 
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others,  one  of  which 'was  sworn  (by  the  clerk  to  the  attorneys  for 
Field  and  his  wife)  after  the  order  of  Patteson,  J.,  had  been  made. 
Some  of  the  principal  statements  in  this  last  were  of  matters  which 
were  in  the  deponent's  knowledge  before  and  at  the  time  of  the  hearing 
at  Chambers. 

Ogle  now  showed  cause. — First,  the  rule  nisi  has  been  improperly 
granted,  an  affidavit  having  been  used  which  was  not  before  the  learned 
Judge  at  Chambers ;  Alexander  v.  Porter,  1  Dowl.  P.  C,  N.  S.  299, 
Flight  V.  Cook,  1  Dowl.  &  L.  714/ 
♦ftQ^^l       **^*  Q-ray  was  called  upon  by  the  Court  as  to  this. — The 
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merits  of  a  decision  at  Chambers  are  not  to  be  judged  merely  hy 


the  affidavits  used.  The  decision  there  often  proceeds  upon  statementa 
of  fact  without  affidavit ;  and  it  does  not  appear  that  that  was  not  so 
here.  [Wightman,  J. — Where  the  parties  are  content  that  the  deter- 
mination should  proceed  upon  statements  without  affidavit,  they  may 
be  decisive;  but,  if  affidavits  have  been  used  at  Chambers,  can  the 
Court  look  at  others?  Lord  Campbell,  C.  J. — Ought  not  you  to  bring 
before  us  the  materials  of  the  decision  which  you  seek  to  rescind? 
Coleridge,  J. — You  produce  to  us  the  affidavits  as  all  on  which  the 
order  proceeded.  And  it  would  be  very  unjust  to  bring  the  case  for- 
ward by  piecemeal,  as  you  propose  to  do.  Lord  Campbell,  C.  J.— 
The  practice  would  be  very  inconvenient,  and  is  contrary  to  decided 
cases.]  J,  Ghray  then  said  that  he  would  rest  the  application  on  the 
affidavit  used  at  Chambers.  Ogle  contended  that  the  objection  was  fatal 
to  the  rule,  since  it  might  not  have  been  granted  without  the  affidavit 
objected  to.  [Lord  Campbell,  C.  J. — You  must  go  on.  We  dismiss 
all  that  has  been  objected  to  from  our  consideration.] 

Ogle^  in  continuation. — Larkin  v.  Marshall,  4  Exch.  804,t  was  relied 
upon  in  applying  for  this  rule :  the  Court  of  Exchequer  there  refused  to 
discharge  tl^e  wife ;  but  the  case  was  peculiar ;  the  husband  could  not 
be  taken,  having  obtained  a  protection  from  the  Court  of  Bankruptcy. 
And  that  case  recognises  the  discretionary  authority  of  the  Court  at 
Westminster.     Parke,  B.,  on  that  point,  referred  to  Chalk  t^.  Deacon, 

*M(\\  ^  ^'  **^^^®»  1^^  (^-  C-  ^-  ^'  ^^'*  1^)»  where  the  *di8cretion  was 
-*  expressly  asserted.  Edwards  v.  Rourke,  1  T.  R.  486,  is  also 
an  authority  for  this  application.  [Lord  Campbell,  C.  J. — It  seems 
hard  that,  if  the  creditor  chooses  to  take  the  wife  only,  and  she  has  no 
property,  she  should  be  condemned  to  perpetual  imprisonment :  and  I 
do  not  see  why  she  should  be  in  a  worse  situation  in  this  respect  because 
her  husband  is  not  liable  to  be  taken.]  The  wife,  in  this  case,  is  joined 
as  a  plaintiiSf;  but  there  is  nothing  to  show  that  she  e^  personally 
interfered  in  bringing  the  action. 

J.  Ghray ^  contr4. — Larkin  v.  Marshall,  4  Exch.  806,t  is  not  the  only 
authority  for  this  application.  Beynon  v.  Jones,  16  M.  k  W.  566,t 
shows  that  to  detain  the  wife,  when  legally  liable  to  a  ca.  sa.,  is  a  right 
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.   of  creditors  which  ought,  on  principle,  to  be  upheld.     And  this  was 
fully  recognised  in  Newton  v.  Boodle,  9  Q.  B.  948  (E.  G.  L.  R.  toI.  58), 
where  a  ca.  sa.  issued  against  husband  and  wife  on  a  judgment  against 
^  them  for  costs.     As  to  perpetual  imprisonment,  a  married  woman  maj 
be  relieved  like  another  debtor,  by  the  express  provision  of  stat.  1  &  2 
Vict.  c.  110,  s.  101.     It  is,  indeed,  laid  down  in  1  Tidd's  Pract.  194, 
9th  ed.,  that  «<  In  an  action  against  husband  and  wife,"  «*  if  the  wife 
be  arrested  on  mesne  process,  she  shall   be  discharged   on   common 
bail;  and  that,  whether  she  be  arrested  singly,  or  jointly  with  her 
hasband.    But  where  the*  wife  is  taken  in  execution,  she  shall  not  be 
discharged ;  unless  it  appear  that  ahe  has  no  separate  property,  out  of 
which  the  demand  can  be  satisfied ;  or  that  there  ifi  fraud  and  collusion 
between  the  plaintiff  and  her  husband,  to  keep  her  in  prison."     For 
*the  suggestion  that,  if  she  has  no  separate  property,  she  is  to  r^r>Qm 
be  discharged.  Chalk  v.  Deacon,  6  B.  Moore,  128  (E.  C.  L.  R.  ^ 
vol.  17),  is  cited  in  the  last  edition  of  Tidd,  and  a  reference  is  made  to 
Ex  parte  Deacon,  6  B.  &  Aid.  759  (E.  G.  L.  R.  vol.  7) ;  but  neither  of 
these  cases  establishes  the  point ;  nor  is  any  authority  cited  which  goes 
BO  far.     In  Chalk  v.  Deacon  the  claim  of  the  wife  to  be  discharged  as 
a  matter  of  right,  when  taken  in  execution,  was  expressly  denied ;  the 
Court  *held  sach  relief  to  be  discretionary  only.     It  may  indeed  be  ad^ 
mitted  that  the  rule  stated  by  Mr.  Tidd  has  been  practically  adopted. 
[Lord  Campbell,  G.  J. — The  course  of  practice  has  long  been  so.    The 
Court  of  Exchequer  in  Larkin  v.  Marshall,  4  Exch.  804,t  treated  it  as 
clear  that  the  wife  might  be  imprisoned  in  execution ;  but  they  admitted 
that  releasing  her  from  imprisonment  was  a  matter  of  discretion.]   The 
practice  at  Chambers  cannot  make  law.    [Lord  Campbell,  C.  J. — Long- 
established  practice  may  be  as  good  as  a  decision,  j    Edwards  v.  Rourke, 
1  T.  R.  486,  appears  to  have  been  a  case  on  mesne  process.     The  dis- 
tinction between  mesne  process  and  execution,  as  to  this  point,  is  stated 
in  Lawford  v.  Gardiner,  Barnes,  96,  Berriman  t;.  Gilbert,  Barnes,  208, 
and  Roberts  v.  Andrews,  2  W.  Bl.  720,  S.  C.  8  Wils.  124,  all  cited  in 
1  Tidd,  194.     Even  the  practice  at  Chambers  goes  no  farther  than  to 
discharge  the  wife  when  she  has  been  arrested  with  the  husband.   [Lord 
Campbell,  G.  J. — Ought  there  to  be  a  distinction  between  that  case  and 
one  in  which  the  wife  alone  is  taken,  oppressively  and  maliciously,  and 
the  husband  might  be  arretted  at  any  time  ?]     The  fact  is  not  so  here. 
The  wife  here  is  administratrix ;  the  husband  is  joined  *only  for  r^i^q^ 
conformity.     [Lord  Campbell,  C.  J. — ^We  must  take  it  that  the  ^ 
action  was  brought  by  his  authority.]     The  practice  of  discharging  a 
feme  covert  takes  away  a  remedy  from  the  subject,  and  ought  not  to  be 
extended. 

Lord  Campbell,  C.  J. — I  think  that  my  brother  Patteson  had  a  dis- 
cretion vested  in  him  in  the  present  case,  and  that  he  well  exercised  it. 
No  doubt  a  plaintiff  has  the  power  of  taking  both  wife  and  husband  i 
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bat  the  question  is,  whether  the  Court  has  any  and  what  authority  to 
interfere.  It  is  admitted  to  have  been  the  established  practice  for 
many  years,  that  where  husband  and  wife  are  both  taken  in  execution, 
and  she  has  no  separate  property,  the  Court  will  discharge  her.  This  • 
is  laid  down  by  Mr.  Tidd,  whose  authority  alone  I  should  rely  upon  in 
such  a  case.  I  have  always  regarded  that  learned  person  with  the 
greatest  veneration ;  I  may  say  that  I  look  with  piety  to  his  memory, 
and  owe  in  a  great  degree  to  him  the  success  I  have  had  in  life.  If, 
indeed,  the  practice  stated  by  him,  though  admitted  to  prevail,  were 
contrary  to  law,  it  ought  not  to  be  sanctioned:  but  it  is  not  shown  to 
be  against  law ;  and  what  reason  is  there  that  it  should  be  so  ?  If  a 
married  woman  has  no  separate  property,  what  purpose  can  be  answered 
by  detaining  her,  except  those  of  oppression  and  of  working  unduly 
upon  the  husband's  feelings?  Larkin  v.  Marshall,  4  Exch.  804,t  is  an 
authority  to  be  respected :  but  the  Court  of  Exchequer  there  admits 
the  discretionary  power,  and  recognises  the  precedents,  only  expressing 
a  desire  not  to  extend  them.  Parke,  B.,  says :  <<  Where  the  husband 
and  wife  are  both  taken  in  execution,  the  discharge  of  the  wife  may 
*f?QQl  P^^^^^'y  ^®  supported,  on  the  ground  *that  the  creditor  has  got 
-*  all  he  is  properly  entitled  to ;  but  whether  that  reasoning  be 
satisfactory  or  not,  inasmuch  as  the  decision  has  been  come  to,  we 
should  probably  feel  ourselves  bound  in  similar  cases ;  but  that  class 
of  decisions  has  no  application  where  the  wife  alone  is  taken  in  execu- 
tion.*' Upon  what  principle  is  the  discharge  supported  where  both  are 
taken  together,  but  that  the  detention  is  oppressive  and  of  no  use? 
And  what  diiSference  can  it  make  in  this  respect,  whether  the  wife  is 
arrested  with  bet*  husband,  or  is  arrested  separately  when  the  husband 
might  be  taken  ?  In  neither  case  can  any  purpose  be  answered  bat 
that  of  oppression. 

Patteson,  J. — If  I  had  a  discretion  to  exercise  in  this  case,  I  feel 
that  it  was  not  wrongly  exercised.  I  have  always  understood  that  the 
practice  was  to  discharge  the  wife  where  there  was  no  separate  pro- 
perty and  the  application  did  not  appear  collusive.  In  Larkin  v.  Mar- 
shall, which  was  cited  before  me  at  Chambers,  the  Court  of  Excheqner 
thought  that  the  practice  of  discharging  the  wife  rested  on  no  princi- 
ple :  but  they  admitted  that  it  prevailed  where  both  husband  and  wife 
were  taken :  the  decision,  therefore,  does  not  abolish  the  existing  prac- 
tice, though  the  Court  said  that  they  would  follow  it  in  similar  cases 
to  those  which  had  been  already  decided,  but  no  farther.  Chalk  v. 
Deacon,  6  B.  M.  128,  is  not  the  first  instance  in  which  the  discretion 
of  the  Court  in  such  cases  has  been  recognised ;  the  Master,  Sir  A.  D. 
Croft,  gives  me  a  note  of  a  case  in  which  the  discretion  was  exercised, 
August  Tth,  1809 ;  though  that  must  have  been  at  Chambers,  and  it 
•70m  '*®®™^  ^^^^  husband  *and  wife  were  taken.  What  is  the  distino- 
^  tion  between  cases  in  which  both  are  taken,  and  in  which  only 
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one  is  m  custody  ?  I  do  not  like  such  distinctions ;  and  I  sed  no  rea- 
son for  this.  It  is  said  that  the  practice  interferes  with  a  right  of  the 
sabject,  which  ought  not  to  be  \aken  away.  If  that  be  correct,  be  it 
so,  and  let  the  practice  be  abolished  altogether:  but  the  distinction 
DOW  urged  is  one  which  I  am  unwilling  to  give  way  to.  According  to 
the  argument  now  used,  if  the  wife  were  taken  first  and  then  the  hus- 
band, she  might  obtain  her  discharge  the  next  day,  but  until  he  was 
taken  she  might  be  kept  in  custody,  though  for  no  practical  purpose. 

Coleridge,  J. — Larkin  v.  Marshall,  4  Exch'.  804,t  shows  both  the 
existence  of  the  practice  and  the  binding  authority  of  it.  The  Court 
of  Exchequer,  though  disliking  the  practice,  would  have  recognised  it 
in  that  case  if  the  circumstances,  in  their  opinion,  had  warranted  its 
adoption.  If  it  is  to  prevail  at  all,  it  should,  in  my  opinion,  wherever 
the  true  principle  applies ;  namely,  where  the  wife  has  no  separate  pro- 
perty, and  there  is  no  use  in  detaining  her.  Whether  the  husband  be 
taken  or  not  can  make  no  difference  in  the  application  of  this  principle. 
There  is  good  sense  in  the  opposite  application  of  it ;  that  is,  that  if 
the  wife  have  property  she  may  be  detained  whether  the  husband  is 
taken  or  not. 

WiOHTMAN,  J.,  concurred.  Rule  discharged  with  costs. 
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IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 

EDWARD  HENDERSON,  Executor,  &c.,  of  EDWARD  EASON, 
deceased,  v.  ROBERT  EASON.    Nov.  26. 

Held  by  the  Conrt  of  Eseheqaer  Chamber  on  bill  of  ezoeptione : 

That,  if  there  be  tenant!  in  eommon,  and  one  tenant  alone  ooenpy  the  property,  he  if  aaiw«r- 
able  as  bailiff  to  his  co-tenant  in  an  action  of  account,  nnder  staU  4  Ann.  e.  1 6,  s.  27,  if  ki 
reeeire  more  than  comes  to  his  just  share,  bnt  not  otherwise. 

And  he  is  answerable  only  for  what  he  receives  more  than  comes  to  his  Just  share. 

He  redeives  more  than  comes  to  his  jnst  share,  within  the  meaning  of  the  statnte,  it  1m 
receives  money  or  something  else,  given  or  paid  by  another,  which  the  co-tenants  are  entitled  (o 
dmply  by  their  being  tenants  in  common,  and  if  the  amount  which  he  so  receive!  sal 
keeps  is  more  than  in  proportion  to  his  interest  as  sneh  tenant 

He  does  not  receive  more  than  comes  to  his  Jnst  share  within  the  statnte  if  he  merely  hat  tii« 
sole  enjoyment  of  the  property,  even  though  by  the  employment  of  his  own  industry  ud 
eapital  he  makes  a  profit  by  the  enjoyment,  and  takes  the  whole  of  sneh  profit 

Therefore,  in  an  action  of  account,  proof  of  such  eqjoyment  and  receipt  of  the  whole  prof  ti  ii 
not  evidence  of  the  occupying  co-tenant  being  bailiff  within  the  meaning  of  the  statute,  b« 
presumptive  evidenoe  of  his  having  received  more  than  came  to  hii  Just  share. 

Account.  The  declaration  stated :  That  heretofore,  and  in  the  life- 
time of  the  said  Edward  Eason,  viz.,  on  18th  November,  1833,  and 
from  thence  continually  for  a  long  time  in  the  lifetime  of  E.  E.,  viz., 
until  and  upon  18th,  NoTember,  1889,  on  which  last-mentioned  daj  E. 
E.  died,  the  plaintiff  and  E.  E.  were  seised  in  their  demesne  as  of  fee 
as  tenants  in  common  of  and  in  certain  messuages,  lands,  and  heredita- 
ments, consisting  of  divers,  to  wit,  twenty  messuages,  twenty  cottages, 
*7n91  ^^''  ^^^  hundred  acres  of  meadow  land,  &c.,  with  the  ^appor- 
^  tenances,  sitpate,  &q.,  in  the  several  parishes  of  Saint  John  the 
Baptist  and  Saint  Peter  the  Apostle,  in  the  Isle  of  Thanet,  in  the 
county  of  Kent :  that  is  to  say,  the  plaintiff  during  the  time  aforesaid 
was  seised  in  his  demesne  as  of  fee  of  and  in  one  undivided  half  part 
or  moiety  thereof,  and  the  said  E.  E.,  in  his  lifetime  during  the  time 
aforesaid,  was  seised  in  his  demesne  as  of  fee  of  and  in  the  other  uudi- 
.  vided  half  part  or  moiety  thereof:  and  the  said  E.  E.  in  his  lifetime 
during  all  the  time  aforesaid,  had  the  care  and  management  of  the 
whole  of  the  said  messuages,  lands,  and  hereditaments,  with  the  appur- 
tenances aforesaid,  to  receive  and  take  the  rents  and  profits  thereof  to 
the  common  profit  of  the  plaintiff  and  the  said  E.  E.,  deceased,  and,  aa 


17  ADOLPHUS  &  ELLIS.    N.  S.  702 

bailiff  of  the  plaintiff  <5f  what  he  the  sai^  E.  E.  received  more  than(a) 
his  joflt  share  and  proportion  thereof,  to  render  a  reasonable  account 
thereof  to  the  plaintiff,  and  his  said  share  thereof,  when  the  said  E.  E. 
should  be  thereunto  afterwards  requested  so  to  do,  according  to  the 
form  of  the  statute  in  such  case,  &c.     Averment :  That  E.  E.,  in  his 
lifetime,  during  the  time  aforesaid,  received  more  than  his  just  sharv 
and  proportion  of  the  rents,  issues,  and  profits  of  the  tenements  afore- 
said, with  the  appurtenances,  and  the  plaintiff's  share  thereof,  that  in 
to  say,  the  whole  of  the  r/snts,  issues,  and  profits  of  the  said  tenementi* 
with  the  appurtenances,  amounting  to  a  large  sum  of  money,  viz., 
2000/. ;  and  that  the  said  E.  E.,  deceased,  did,  not  nor  would  at  an} 
time  in  or  during  his  lifetime  render  a  reasonable  account  to  plaintil 
of  the  said  rents,  issues,  and  profits  by  him  the  said  E.  E.  so  r^^f^^ 
^received  as  aforesaid,  or  of  either  of  them  or  any  part  thereof,  ^ 
or  of  the  said  share  of  the  plaintiff  of  and  in  the  same  for  the  tim# 
aforesaid  or  any  part  thereof,  but  wholly  neglected  and  refused  so  to 
do :  And,  although,  afterwards,  and  after  the  death  of  E.  E.,  viz.,  on 
1st  May,  A.  D.  1840,  defendant  as  such  executor  as  aforesaid  was  re- 
quested by  plaintiff  to  render  a  reasonable  account  to  plaintiff  of  th« 
said  rents,  issues,  and  profits.by  the  said  E.  E.  so  received  as  aforesaid, 
and  the  plaintiff's  said  share  thereof,  and  although  a  reasonable  time 
has  elapsed  since  such  request  made  as  aforesaid,  and  before  the  com* 
meucement  of  this  suit,  yet  defendant,  as  such  executor  as  aforesaid, 
has  not  at  any  time  rendered  a  reasonable  account  to  plaintiff  of  the 
said  rents,  &c.,  by  the  said  E.  E.,  deceased,  so  received,  &c.,  or  any 
part  thereof,  or  of  the  said  share,  &c.,  or  any  part  thereof,  but  so  to  do 
the  defendant  as  such  executor  as  aforesaid  wholly  neglected  and  refused, 
contrary  to  the  form  of  the  statute,  &c.,  and  to  the  damage  of  plaintiff,  &c. 
Pleas.     1.  That  E.  E.  had  not  in  his  lifetime  the  care  and  manage- 
ment of  the  whole  of  the  said  messuages,  lands,  and  hereditaments  with 
the  appurtenances,  to  receive  and  take  the  rents,  issues,  and  profits 
thereof  to  the  common  profit  of  plaintiff  and  of  the  said  E.  E.  deceased, 
and,  as  bailiff  of  the  plaintiff  of  what  he  the  said  E.  E.  received  more 
than  his  just  share  and  proportion  thereof,  to  render  a  reasonable 
account  thereof  to  the  plaintiff,  and  his  said  &l\^re  thereof,  when  be  the 
said  £.  E.  should  be  thereunto  requested,  according  to  the  form  of  the 
statute  in  such  case,  &c.,  in  manner  and  form,  &c.     Conclusion  to  the 
country. 

2.  That  E.  E.  did  not  in  his  lifetime  receive  more  than  his  just  share 
and  proportion  of  the  rents,  issues,  *and  profits  of  the  said  r^jr^ 
tenements  with  the  appurtenances,  in  manner  and  form,  &c.  ^ 
Conclusion  to  the  country. 

(a)  pArka^  B.,  obMired  that  the  ooant»  hw,  did  not  ezftotiy  foUow  the  words  of  itat  4  Ann.  \ 
6.  16, 1.  S7,  «more  thu  oomm  to  hii  Jut  ihare."     The  pitftiM  agrood  that  thii  should  bt 
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IsBues  were  joined  oh  both  pleas. 

On  the  trial,  before  Coleridge,  J.,  at  the  London  Sittings  in  Slmry 
term,  1850,  a  yerdiot  was  found  for  the  plaintiff  on  both  issues,  the 
defendant's  counsel  tendering  a  bill  of  exceptions. 

Jcrdgment  was  entered  up :  That  the  defendant,  as  such  executor  as 
aforesaid,  account  with  the  plaintiff  of  the  time  aforesaid  in  which  the 
said  E.  E.  was  bailiff  of  the  plaintiff  and  had  the  care  and  management- 
of  the  aforesaid  messuages,  lands,  &c.,  to  receive  and  take,  &c.,  to  the 
*  common  profit  of  the  plaintiff  and  the  said  E.  £. :  and  an  account  waa 
afterwards  taken  and  declared  by  auditors  assigned  by  the  Court,  namely 
by  two  of  the  Masters,  who  found,  and  reported  and  certified  under 
their  hands  and  seals,  that  the  sum  of  9001.  was  due  to  the  plaintiff 
from  the  defendant  as  executor,  &c. :  wherefore  it  was  considered  that 
plaintiff  should  recover  from  defendant,  as  executor,  the  9001.,  and 
costs,  &c. 

The  defendant  brought  Error  in  the  Exchequer  Chamber.  By  the 
bill  of  exceptions,  annexed  to  the  writ  of  error,  it  was  stated : 

That,  upon  the  trial  of  the  said  issues,  the  counsel  for  the  plaintiff 
proved  that  the  plaintiff  and  Edward  Eason  were,  from  18th  November, 
1833,  to  18th  November,  1838,  seised  in  their  demesne  as  of  fee  as 
tenants  in  common  of  and  in  the  hereditaments  in  the  declaration  men- 
tioned ;  and  that  thoee  hereditaments  consisted  of  a  certain  farm  called 
Nash  Farm,  that  is  to  say  a  certain  messuage  and  outbuildings,  and 
about  133  acres  of  land ;  and  that  E.  E.  during  all  the  time  aforesaid 
^^r^r-y  occupicd  tho  whole  of  the  said  farm  on  his  own  account,  and  that 
-*  ^plaintiff  did  not  at  any  time  daring  the  time  aforesaid  occupy 
any  part  of  the  said  farm,  and  the  said  E.  E.  cultivated  the  same  on  hia 
own  account  solely,  and  appropriated  the  produce  thereof  to  his  own 
use ;  that  the  farm  was  cropped  in  the  usual  way  by  the  said  E.  £. ; 
and  that  the  said  E.  E.  kept  the  usual  quantity  of  live  and  dead  stock, 
and  farmed  the  land  well,  and  that  he  received  all  the  produce  of  the 
farm  and  sold  it  on  his  own  account ;  and  that  the  farm  was  of  the  value 
of  800{.  a  year  to  let.  And  thereupon  counsel  for  plaintiff  insisted 
that  the  facts  so  proved  were  conclusive  that  E.  E.  had  in  his  lifetime 
the  care  and  management  of  the  whole,  &c.,  to  receive,  &c.,  and,  as 
bailiff,  &c.,  to  render,  &c.  (as  in  the  declaration  and  1st  plea),  in  manner 
and  form  in  the  declaration  alleged :  And  also  that  the  said  facts  so 
proved  were  presumptive  evidence  that  the  said  £.  E.  did  in  his  lifetime 
receive  more  than  his  just  share  and  proportion  of  the  rents,  issues,  and 
profits  of  the  said  tenements,  &c.,  in  manner  and  form,  &c. :  That 
counsel  for  defendant  insisted  that  the  matters  so  proved  were  not  so 
conclusive  to  the  effect  and  in  manner  insisted  on  by  counsel  for  the 
plaintiff:  And  the  Judge  declared  his  opinion  to  the  jury  that  the  said 
matters,  &c.,  so  proved,  &c.,  were  respectively  conclusive  and  presump- 
tive evidence  to  the  effect  and  in  manner  insisted  on  by  counsel  for  tlie 
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plaintiff,  and  then  directed  the  said  jury,  if  thej  believed  the  said 
matters  and  things  so  proved  and  given  in  evidence,  to  find  a  verdict 
for  the  plaintiff  upon  each  of  the  said  issues,  and  with  this  statement 
and  direction  left  the  case  to  the  jury.  To  which  statement  and  direc- 
tion of  the  Judge  the  counsel  for  defendant  excepted. 

And  counsel  for  defendant  then  argued  and  contended  '^'before 
.  the  Judge  that  a  tenant  in  common  of  lands  was  not,  by  reason 
of  the  mere  occupation  by  him  of  those  lands,  and  by  r^son  of  the 
receipt  of  the  whole  of  the  produce  of  the  said  farm,  and  the  sale  of 
the  said  produce  on  his  own  account,  liable  in  an  action  of  account  to 
his  co-tenant  in  common :  which  said  argument  and  contention  the  said 
Judge  then  overruled,  and  directed  the  jury  that  the  said  Edward 
Henderson  (defendant)  was,  by  reason  of  such  occupation  as  aforesaid 
of  the  said  farm  by  the  said  E.  E.,  and  by  reason  of  the  receipt  by  E. 
E.  of  the  whole  produce  of  the  said  farm,  and  the  sale  of  the  said  pro- 
duce on  his  own  account,  in  the  absence  of  any  evidence  to  the  contrary, 
liable  to  the  said  plaintiff  in  an  action  of  account.  To  which,  &c. :  ex- 
ception, as  before. 

And  the  said  counsel,  &c. :  further  argument  for  defendant.  That  the 
mere  occupation  of  lands  by  a  tenant  in  common  of  them,  and  the 
receipt  by  the  said  tenant  in  common  of  the  whole  of  the  produce  of 
the  said  lands,  and  the  sale  by  him  of  the  said  produce  on  his  own 
account,  did  not,  as  a  matter  of  law,  constitute  him  bailiff  of  his  co- 
tenant  in  common  of  those  lands  of  what  he  received  beyond  his  just 
share :  which  argument  the  Judge  overruled,  and  directed  the  jury  that 
such  occupation  as  aforesaid  by  the  said  E.  E.,  and  the  receipt  by  him 
the  said  E.  E.  of  the  whole  of  the  produce  of  the  said  lands,  and  the 
sale  by  him  of  the  said  produce  on  his  own  account,  did  as  a  matter  of 
law  constitute  him  bailiff  of  the  said  plaintiff  of  what  he  received  beyond 
his  just  share.     To  which,  &c. :  exception  as  before. 

The  grounds  of  error  specially  assigned  were  the  rulings  stated,  as 
above,  in  the  bill  of  exceptions.     Joinder  in  error. 

"^The  writ  of  error  was  argued  in  Easter  vacation,  May  14th,  r^^rjf^m 
1851,  before  Maule  and  Williams,  Js.,  and  Parke,  Piatt,  and  ^ 
Martin,  Bs. ;  and  in  Trinity  vacation,  June  19th,  1851,  before  Maule; 
Cresswell,  and  Williams,  Js.,  and  Parke,  Alderson,  and  Martin,  Bs. 

W.  H.  Watson^  for  the  plaintiff  in  error,  defendant  below. — The 
question  turns  upon  the  meaning  of  stat.  4  Ann.  q^  16,  s.  27,  which 
enacts,  among  other  things,  that  an  action  of  account  may  be  brought 
by  one  tenant  in  common  or  his  executor  against  the  other  tenant  in 
common  or  his  executor,  as  bailiff,  for  receiving  more  than  comes  to  his 
just  share  or  proportion.  It  was  held  by  the  Court  of  Queen's  Bench,(a) 
that,  und^r  this  statute,  the  mere  occupation  of  the  land  by  one  only 
of  the  two  tenants  in  common  made  him  the  bailiff  of  the  other ;  and 

(a)  Saioo  «.  Henderson,  12  Q.  B.  986  (B.  C.  L.  R.  toL  64). 
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that  it  was  not  necessary,  in  order  to  make  the  tenant  in  common  wbo 
so  occapied  liable,  as  bailiff  of  the  other,  to  an  action  of  account,  that 
he  should  have  actually  received  any  surplus  profit,  inasmuch  as,  prim& 
facie,  the  whole  profits  must  be  taken  to  be  more  than  his  just  propor- 
tion. This  construction  of  the  statute  is  incorrect.  It  is  clear  that 
before  stat.  4  Ann.  c.  16,  the  occupying  tenant  in  common  was  not 
liable  to  an  action  of  account  as  bailiff  of  the  other  tenant  in  common, . 
unless  he  had  been  expressly  appointed  bailiff.  In  Co.  Litt.  172 1,  it 
is  said :  <«  If  there  be  two  joint  tenants  or  tenants  in  common  of  lands, 
and  the  one  make  the  other  his  bailiff  of  his  moiety,  he  shall  have  an 
action  of  account  against  him  as  bailiff:  and  so.  are  the  books  to  be 
*7nftl  ^^^^^^^^9  ^^^^  speak  of  an  action  of  account  in  that  *case."   And 

-*  again,  200  b :  «<  But  although  one  tenant  in  common  or  joint 
tenant  without  being  made  bailiff  take  the  whole  profits,  no  action  of 
account  lieth  against  him ;  for  in  an  action  of  account  he  must  charge 
him  either  as  a  guardian,  bailiff,  or  receiver,  as  hath  been  said  before, 
which  he  cannot  do  in  this  case,  unless  his  companion  constitute  him 
his  bailiff.  And  therefore  all  those  books  which  affirm  that  an  action 
of  account  lieth  by  one  tenant  in  common,  or  joint  tenant,  against 
another,  must  be  intended  when  the  one  maketh  the  other  his  bailiff^ 
for  otherwise  Never  his  bailiff  to  render  an  account  is  tk  good  plea." 
Stat.  4  Ann.  c.  16,  does  away  with  the  necessity  of  any  express  appoint- 
ment as  bailiff,  and  provides  that  the  occupying  tenant  in  common  shall 
be  liable  to  an  action  of  account  as  bailiff  of  the  other  merely  for  re- 
ceiving more  than  his  just  share  and  proportion.  But  all  the  caati 
upon  that  statute  decide  that  the  declaration  must  state  that  the  occu- 
pying tenant  in  common  has  actually  received  more  than  his  just  share 
and  proportion ;  and  that  he  is  not  liable  as  bailiff  unless  he  has  re- 
ceived such  surplus ;  Wheeler  v.  Home,  Willes,  208,  Sturton  v.  Rich- 
ardson, 1-3  M.  &  W.  n.f  Were  thisf  not  so,  a  verdict  might  be  found 
for  the  plaintiff  in  an  action  upon  the  statute  and  a  judgment  «<  Quod 
computet"  recorded,  and  yet,  on  going  before  the  auditors,  it  might 
turn  out  that  the  occupying  tenant  in  common  had  even  been  a  loser 
by  his  occupation.  [Martin,  B. — Here  there  is  an  express  averment 
that  he  had  received  more  than  his  share.]  That  was  not  proved  at 
the  trial.  [Parks,  B. — You  say  that  he  is  not  liable  as  bailiff  if  he 
has  received  no  profit  at  all,  or  if  he  has  received  no  more  than  his 
*7091  ^^^''®']  '  '^^^^  ^  ^^^  intention  *of  the  statute.     If  it  were  not 

-^  necessary  for  the  plaintiff,  before  obtaining  any  judgment,  to 
show  that  the  defendant  had  received  more  than  his  share,  the  auditors 
themselves  would  have  to  enter  into  a  calculation  of  the  expenditare 
and  receipts  attendant  upon  the  occupation.  [Maulb,  J. — The  same 
difficulty  arises  where  the  defendant  is  sued  as  bailiff  at  common  law.] 
In  that  case  the  plaintiff  has  a  right  to  bring  an  action  of  account  for 
what  tho  defendant  migJU  have  received  as  bailiff:  ttnder  the  statate 
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she  tenant  in  common  who  occupies  is  not  bailiff  at  all  unless  he  has 
also  actually  received  more  than  his  share  of  the  profits  of  such  occu* 
pation.  [Maulb,  J. — Sect.  27  first  provides  generally  that  actions  of 
account  may  be  brought  against  the  executors  and  administrators  of 
guardians,  bailiffs,  and  receivers;  and  then  the  particular  provision 
follows  as  to  joint-tenants  and  tenants  in  common.  That  looks  as  if 
•  the  words  <«for  receiving  more  than  comes  to  his  just  share  or  propor- 
tion" were  intended  to  qualify  the  previous  general  prov^ion  in  that 
particular  instance,  in  the  manner  you  suggest.]  No  doubt  that  was 
the  object ;  and  therefore,  in  an  action  founded  upon  that  particular 
provision  of  sect.  27,  the  averment  that  defendant  has  received  more 
than  his  just  share  must  be  made  and  proved  in  order  to  entitle  the 
plaintiff  to  a  verdict,  although  it  would  not  be  necessary  in  an  action 
of  account  against  an  ordinary  bailiff,  guardian,  or  receiver.  [Parke, 
B. — Suppose  there  is  a  loss  upon  the  crops  planted  by  the  tenant  in 
common  who  occupies :  is  the  other  tenant  in  common  to  contribute  7 
And,  if  he  does  not,  is  he  entitled  to  half  the  profits^  when  there  are 
any  ?]  In  a  former  stage  of  the  present  case  the  Vice  Chancellor 
*of  England  thought  that  the  tenant  in  common  who  occupied 


was  bound  to  account  for  the  rent.(a)    [Martin,  B. — Suppose 
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he  occupies  only  one-half  of  the  land ;  is  he  liable  to  account  ?]  Not  in 
that  case.  [Mauls,  J. — According  to  your  argument,  he  is  bound  to 
account  even  then,  if  he  has  received  more  than  his  share  of  the  profits 
arising  from  that  half.  It  would  be  a  sort  of  summary  mode  of  partition. 
Williams,  J. — Suppose  each  occupies  one  of  two  houses :  is  each  bound 
to  account  to  the  other  ?]  If  each  received  the  rent  arising  from  one 
of  two  houses,  neither  would  have  to  account  to  the  other ;  each  would 
receive  his  share.  [Maulb,  J. — That  is  not  so :  each  is  entitled  to  the 
half  of  the  whole.  If  there  were  a  hundred  houses,  each  producing  a 
shilling  rent,  and  there  were  a  liundred  tenants  in  common,  each  of 
whom  was  the  landlord  of  one  house,  then  each  would  have  to  account 
to  the  other  ninety-nine  in  respect  of  the  shilling  received  by  him» 
Parks,  B. — In  Chancery,  the  tenant  in  common  who  received  the  rent 
would  certainly  be  liable  to  account  to  the  other.]  He  would  have  to 
account  only  if  anything  had  been  actually  received ;  M'Mahon  v.  Bur- 
chell,  1  Purton  Cooper,  457,  S.  C-  2  Phillips's  Bep.  127.  [Mauls,  J. 
— The  real  question  seems  to  be,  whether  stat.  4  Ann.  c.  16,  imposes 
upon  the  occupying  tenant  in  common  the  necessity ^of  being  bailiff  to 
the  other  who  does  not  occupy  ?  Parks,  B. — It  is  very  hard  if  the 
one  who  does  not  occupy,  and  who  is  at  no  expense  or  risk,  is  to  claim^ 
as  a  matter  of  course,  his  share  of  the  profits,  though  he  does  not  eon^ 
tribute  to  the  loss.  Mauls,  J. — At  all  events  *stat.  4  Ann.  c.  r^m-^-i 
16,  does  not  allow  him  to  do  so  unless  the  other  has  received  '- 
more  than  his  share  of  the  profits.    If  the  occupying  tenant  in  com- 

(«)  Htndenoii  «.  Bmou,  16  Sim.  80S. 
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mon  18  liable  to  account,  whether  he  has  received  more  than  his  share 
or  not,  he  must  either  be  bailiff  to  the  other  or  abandon  the  occops- 
tion.]  That  would  be  the  result  of  the  construction  argued  for  on  the 
other  side,  which  Lord  Gottenham,  in  M'Mahon  v.  Burchell,  2  Phillips's 
Hep.  127,  134,  decides  to  be  incorrect.  .[Maulb,  «k — The  argument 
on  the  other  side  must  be  that,  if  one  of  the  tenants  in  common  receives 
all  the  profits  arising  from  one-half,  in  which  case^he  would  have  re- 
ceived more  than  his  share  of  that  half,  he  is  accountable  to  the  other 
tenant  in  common.]  The  tenant  in  common  who  does  not  occupy  has 
no  right  to  saj,  as  a  matter  of  course,  that  he  is  entitled  to  any  part. 
[Parks,  B. — I  certainly  doubt  whether  he  can  claim  any  part  of  the 
fructus  industriales.  If  he  allows  the  other  to  occupy  and  exercise  all 
right  over  the  land,  can  he  afterwards  claim  any  part  of  that  which  is 
the  result  of  the  labour  and  capital  of  that  other  ?] 

Ohannell^  Serjt.,  for  the  defendant  in  error  (plaintiff  below). — The 
Lord  Chancellor  directed  this  action  to  be  brought,  not  because  he  dis- 
sented from  th^judgment  below,  but  because  the  parties  had  raised  the 
question  in  a  form  which  did  not  admit  of  review  by  a  Court  of  Error.(a) 
The  ruling  of  Coleridge,  J.,  at  Nisi  Prius  was  conformable  to  the  deci- 
sion in  the  Queen's  Bench,  and  is  correct.  Stat.  4  Ann.  c.  16,  s.  27, 
on  which  the  present  action  is  founded,  does  not  introduce  any.  new 
*7191  <l®^<^r^P^i^^  ^f  ^^^  circumstances  under  which  a  person  ^shallbe 
^  responsible  as  bailiff;  but  it  extends  the  former  remedy  to  per- 
sons who  were  not  liable  to  the  action  before,  making  one  co-tenant 
accountable  to  the  other  by  virtue  of  that  relation,  when  he  has  occupied 
the  property,  though  he  was  not  appointed  bailiff.  When  the  relation 
is  established,  the  co-tenant  is  entitled,  conclusively,  to  judgment  quod 
computet :  but  the  judgment  is  interlocutory  only :  it  luis  been  doubted 
whether  scire  facias  lay  upon  it ;  1  Bac.  Abr.  45  (7th  ed.),  tit.  Aeeampt 
(G).  That  judgment  is  to  be  followed  up  by  an  inquiry  before  the 
auditors :  <<  and  the  auditors  appointed  by  the  Court,  where  such  action 
shall  be  depending,  shall  be,  &nd  are  hereby  empowered  to  administer 
an  oath,  and  examine  the  parties  touching  the  matters  in  question,  and 
for  their  pains  and  trouble  in  auditing  and  taking  such  account,  have 
such  allowance  as  the  Court  shall  adjudge  to  be  reasonable,  to  be  paid 
by  the  party  on  whose  side  the  balance  of  the  account  shall  appear  to 
be;"  Stat.  4  Ann.  c.  16,  s.  27.  [Cresswbll,  J. — What  is  the  ^'baknoe 
of  the  account"  here  ?  Maule,  J. — It  seems  hard  that  the  party  for 
whom  the  finding  is  should  pay  the  costs,  unless  he  is  in  some  way  re- 
couped.] At  common  law  the  accountability  by  virtue  of  the  appoint- 
ment as  bailiff  warranted  a  judgment  qudd  computet ;  the  statute  of 
Anne  does  not  alter  this  state  of  things,  except  by  dispensing  with  an 
express  appointment.  The  enactment  stands  in  place  of  an  actnal 
nomination  as  bailiff;  note  (8)  to  Harg.  Co.  Litt.  172  a.    As  Patteson, 

(a)  Sm  Eason  r.  Hendenon,  12  Q.  B.  997,  note  (o)(B.  C.  L.  R.  rol.  64). 
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J.,  said  id  Eason  v.  Henderson,  12  Q.  B.  993  (E.  G.  L.  R.  toL  64), 
<(  It  seems  intended  that,  by  the  mere  relation  of  tenant  in  common, 
the  one  party  should  be  entitled  to  treat  the  occupier  as  bailiff." 
^Wheeler  v.  Home,  Willes,  208,  was  a  different  case  from  this:  r^e^^^o 
there  the  declaration  charged,  generally,  <<  that  the  defendant  ^ 
was  bailiff  of  the  plaintiff:*'  and  Willes,  G.  J.,  observed:  <<As  this  is  a 
general  statute,  it  j^as  not  necessary  to  set  it  forth  or  refer  to  it  r  but 
the  plaintiff  should  have  set  forth  so  much  as  to  bring  his  case  within 
the  statute ;  and  it  is  material  that  in  the  present  case  the  defendant 
has  pleaded  that  he  was  not  bailiff  to  the  plaintiff."  The  plaintiff, 
therefore,  had  to  establish  his  case  as  at  common  law.  [Parke,  B. — 
Willes,  G.  J.,  says  that  <<  declarations  since  the  statute  have  always  set 
forth"  <«  that  the  defendant  has  received  more  than  his  share."]  9tur- 
ton  V.  Richardson,  18  M.  k  W.  17,t  was  decided  on  the  same  ground, 
on  the  direct  authority  of  Wheeler  t^.  Home,  and  upon  demurrer  to  the 
declaration.  But,  in  the  present  case,  the  question  is  whether  the 
plaintiff  has  or  has  not  proved  the  substance  of  the  issue,  according  to 
the  intention  of  the  statute. 

The  defendant,  then,  was  conclusively  shown  to  be  bailiff  in  this  case ; 
and,  when  it  was  proved  that  be  had  occupied  the  whole  farm  on  his 
own. account,-  farmed  it  in  the  usual  manner,  and  appropriated  all  the 
produce  to  his  own  use,  there  was  presumptive  evidence  that  he  had 
received  more  than  came  to  his  share,  though  the  contrary  might  have 
been  shown  before  auditors  on  a  quod  computet.  [Gresswell,  J. — The 
learned  Judge  at  Nisi  Prius  makes  this  evidence  conclusive  upon  the  first 
issue.  But,  if  the  co-tenant  has  received  nothing,  is  he,  under  these 
circumstances,  conclusively  made  a  bailiff  for  the  purpose  of  accounting? 
Maulb,  J. — Suppose  he  left  the  land  uncultivated.  Gresswell,  J. — 
Or  cultivated  at  a  loss.]  The  mere  relation,  coupled  with  the  *occu- 
pation  of  the  entire  property,  mskes  him  a  bailiff  within  the  sta- 
tute. [Maulb,  J. — Suppose  there  are  co-tenants  of  a  house ;  one  does 
not  choose  to  occupy,  the  other  does.  Is  the  occupier  to  pay  rent  tc 
the  absent  co-tenant  ?]  The  facts  might  be  a  defence  before  the  auditors. 
[Maulb,  J. — One  question  is,  whether  the  receipt,  to  be  the  subject  of 
this  account,  must  not  be  of  money ;  something  which  can  actually  be 
measured  by  number.]  Account  lies  for  chattels.  [Maulb,  J. — That 
is  for  the  value  of  the  chattels,  as  stated  in  the  declaration.  Parkb, 
B. — ^I  think  it  is  a  grave  doubt  whether  the  action  lies  for  any  but 
receipts  from  a  third  person.  Suppose  a  co-tenant  plants  a  very  pre- 
carious crop,  as  hops ;  is  he  liable  if  he  makes  a  gain,  when  he  could 
not  claim  contribution  on  loss?]  That  would  be  matter  of  defence 
before  the  auditors,  in  the  particular  case.  The  statute  makes  the  rela- 
tion of  co-tenant  tantamount  to  an  appointment ;  and  thence  results  the 
right  to  have  an  account.  The  enactment,  that  account  shall  lie  for  one 
tenant  in  common  against  the  other  <<  as  bailiff  for  receiving  more  than 
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comes  to  his  jnst  share,"  may  perhaps  be  read  <<  as  bailiff"  <<  and  liable 
for  what  be  receives  more  than  his  just  share."  Before  the  statate  he 
was  not  liable  for  this,  unless  expressly  appointed ;  now  he  is  liable, 
without  such  appointment,  to  the  same  extent  as  an  appointed  bailiff  was 
before.  It  is  not  necessary  to  contend  for  the  proposition  denied  bj 
Lord  Cottenham  in  M'Mahon  v.  Burchell,  2  Phillips's  Rep.  134,  that 
mere  possession  renders  the  co-tenant  liable  for  r^t :  it  is  enough  to 
say  that  possession,  under  the  present  circumstances,  warranted  the 
judgment  quod  computet.  ; 

^..  _       Cleasby  (in  the  absence  of  TFateon),  in  reply. — The  ^learned 

^  Judge's  direction  on  the  first  issue  in  this  case  was,  that  the  occu- 
pying, and  receiving  the  whole  produce,  showed  conclusively  that  the 
co-tenant  occupied  for  the  common  profit,  and  as  bailiff  for  what  he 
received  more  than  came  to  his  share.  The  plaintiff  in  error  contends 
that  to  warrant  a  judgment  quod  computet,  there  should  have  been  a 
receipt  proved  of  something  which  the  other  tenant  was  entitled  to  share 
in.  Whether  the  statute  of  Anne  imposed  .upon  the  co-tenant  any  other 
than  the  original  liability,  it  is  not  necessary  to  inquire.  It  does  not 
make  the  occupying  tenant  liable  as  bailiff  for  the  profits  produced  by 
*his  capital  and  cultivation,"  however  expensive  and  at  whatever  haxard 
bestowed.  [Alderson,  B. — ^I  do  not  see  how  an  occupation  can  be 
shared  in  the  way  of  account :  money  may.]  Each  of  two  tenants  in 
common  is  entitled  to  ocpupy :  the  one  who  chooses  to  occupy  cannot 
compel  the  other  to  do  so ;  neither  can  the  other  compel  him  to  render 
an  account  in  respect  of  his  occupation.  The  only  apportionment  prac- 
ticable is  a  partition.  The  word  « receiving"  is  an  important  one  in 
sect.  27  of  Stat.  4  Ann.  c.  16.  The  co-tenant  is  liable  as  bailiff  "for 
receiving  more  than  comes  to  his  just  share."  He  must  be  a  receiver, 
and  of  something,  specifically,  whereof  he  is  not  entitled  to  keep  the 
whole.  There  must  be  a  <<  share"  before  he  can  be  bailiff.  [Marthc, 
B. — In  a  case  in  Skinner,  280,  Anonymous  in  Chancery,  it  is  said  bj 
Lord  Keeper  North  that,  if,  of  ^^  four  tenants  in  common  of  lan^  one 
or  more  stock  the  land,  and  manage  it,  the  rest  shall  have  an  account 
of  the  profits ;  but  if  a  loss  come,  as  if  the  sheep^  &c.,  die,  they  shall 
bear  a  part."]  That  is  a  mere  dictum.  [Parke,  B. — As  a  general  pro- 
*71  R1  P^^^^^^^  ^^  *cannot  have  been  law  before  the  statute  of  Anne ; 

^  but  by  the  context  it  seems  to  be  grounded  upon  a  supposed 
consent.(a)]  The  statute  cannot  refer  to  a  mere  use  of  the  common 
property,  however  advantageous.  [Maulb,  J. — ^It  might  be  reasonable 
that  a  fair  rent  should  be  assessed.  But  that  could  hardly  be  worked 
out.  The  principle  of  justice  in  the  common  law  is  that  there  is  no 
wrong  without  a  remedy :  but  in  the  case  of  occupation  by  one  eo-teaaat, 

(a)  See,  m  to  the  ADonymoas  ease  in  Skinner,  8.  0.,  as  Strelly  «w  Wiason,  1  VerMa,  tVt,  sa4 
scte  (1)  ibid.,  3d  ed.,  and  Horn  «.  Gilpin,  Amb.  255.  Also  20  Vin.  Abr.  835,  et  seq^  tit  2V«if 
mmd  NdvigaHcn  (A) ;  and  Abbott  on  Shipping,  09  et  leq.,  Sth  ed. 
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without  an  ouster,  there  is  not  a  wrong.  [Parke,  B. — In  an  Anony- 
mous (a)  ease  in  Gary's  Reports  it  is  said:  "  Two  joint  tent^nts,  the  one 
takes  the  whole  profits,  no  remedy  for  the  other,  except  it  were  done 
by  agreement,  or  promise  of  account."  The  agreement  must  be  to  a 
carrying  on  of  the  management  at  a  joint  profit  and  loss.]  If  the  occu- 
pying tenant  has  received  payments  from  debtors  to  the  estate,  and 
given  them  discharges,  he  may  be  accountable  under  the  statute  as  a 
bailiff:  the  mere  lawful  use  of  the  property  does  not  make  him  liable : 
for  such  use  there  is  no  remedy ;  for  it  is  not  a  wrong.  The  materiality 
of  an  actual  receipt  is' clear  from  Wheeler  v.  Home,  Willes,  208.  [Wil- 
liams, J.,  mentioned  Walker  v.  Holyday,  Gomyns's  Bep.  272.] 

Our.  adv,  vulU 

Parkr,  B.,  now  delivered  the  judgment  of  the  Gourt. 

This  case  was  heard  before  us  at  the  sittings  after  last  Trinity  Term. 
It  is  an  action  of  account  founded  on  the  statute  4  Ann.  c.  16,  by 
Robert  Eason  against  the  executor  of  his  co-tenant  in  common  Edward 
Eason.  *The  declaration  states :  (His  Lordship  here  stated  the  r^^w-yrf 
substance  of  the  count,  set  forth,  ante,  p.  701).  There  is  an  ^ 
averment  that  Eason  in  his  lifetime  received  ^more  than  his  just  share  ' 
and  proportion  of  the  rents,  issues,  and  profits  of  the  said  tenancy,  that 
is  to  say  the  whole  of^the  rents,  issues,  and  profits,  and  had  not  rendered 
an  account  to  the  plaintiff. 

There  were  two  pleas  to  the  declaration :  (His  Lordship  stated  the 
pleaa,  as  set  forth,  ante,  p.  708.) 

Issue  being  joined  on  these  pleas,  evidence  was  given  that  the  two 
Easons  were  tenants  in  common  in  fee  of  a  messuage  and  farm  of  above 
133  acres  of  land  from  November,  1833,  to  November,  1888,  during  which 
time  Edward  Eason  occupied  the  whole  on  his  own  account,  the  plain- 
tiff occupying  no  part :  that  he  cultivated  the  same  on  his  own  account 
solely,  and  appropriated  the  produce  to  his  own  use ;  and  that  he  cropped 
the  farm  in  the  usual  way,  kept  the  usual  quantity  of  live  and  dead  stock, 
and  farmed  well ;  and  that  he  received  all  the  produce  of  the  farm,  and 
gold  it  on  his  own  acoount. 

On  the  trial,  before  our  brother  Goleridge,  the  plaintiff's  counsel  in- 
aisted  that  this  evidence  was  conclusive  on  the  first  issue,  and  presump- 
tive evidence  on  the  last,  in  favour  of  the  plaintiff:  and  so  the  learned 
Jadge  held,  in  compliance  with  the  ruling  of  the  Gourt  of  Queen's  Bench 
on  a  special  case  betwe^  the  saoje  parties,  reported  in  12  Queen's 
Bench  Reports,  986.(6) 

That  case  was  stated  by  leave  of  a  Judge,  in  an  action  brought  by 
order  of  the  latd  Lord  Ghancellor.     The  Lord  Chancellor,  we  are  told, 
dissatisfied  with  that  proceeding  for  certain  reasons  wholly  imma- 

(a)  Cary,  S9,  ed.  1820. 

(6)  Smod  «.  Henderson,  12  Q.  a  986  (B.  0.  L.  R.  toL  64). 

2P 
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*71R1  ^^^i&l  ^0  *^^  inquired  into  by  as,  and  directed  this  action  to  be 
^  brought,  in  which  the  importadt  question  between  the  parties  is 
to  be  settled. 

There  is  no  doubt  as  to  the  law  before  the  Statute  of  4  Ann.  c.  16. 
If  one  tenant  in  common  occupied,  and  took  the  whole  profits,  the  other 
had  no  remedy  against  him  whilst  the  tenancy  in  common  continued, 
unless  he  was  put  out  of  possession,  when  he  might  have  his  eject- 
ment, or  unless  he  appointed  the  other  to  be  his  bailiff  as  to  his  nndi- 
vided  moiety,  and  the  other  accepted  that  appointment,  when  an  action 
of  account  would  lie,  as  against  a  bailiff  of  the  owner  of  the  entirety  of 
an  estate. 

Until  the  statute  of  Anne  this  state  of  the  law  continued.  That 
statute  provides,  by  section  27,  that  an  action  of  account  may  be  brought 
and  maintained  by  one  joint  tenant  and  tenant  in  common,  his  execu- 
tors and  administrators,  against  the  other,  fof  receiving  more  than 
comes  to  his  just  share  or  proportion,  and  against  the  executor  and 
administrator  of  such  joint  tenant  or  tenant  in  common  ;  and  the  audi- 
tors are  authorized  to  administer  an  oath. 

Declarations  framed  ob  this  statute  vary  from  those  at  common 
law,  as  it  is  an  essential  averment  in  them  that  the  defendant 
has  received  more  than  his  share.  This  was  held  in  the  case  of 
Wheeler  v.  Home,  Willes,  208,  and  in  Sturton  t^.  Richardson,  13  M. 
k  W.  17.t 

Under  the  statute  of  Anne  he  is  bailiff  only  by  virtue  of  his  rcceiT- 
ing  more  than  his  just  share,  and  as  soon  as  he  does  so,  and  is  answer- 
able only  for  so  much  as  he  actually  receitesj  as  is  fully  explained 
by  Lord  Chief  Justice  Willes  in  the  case  aboce  cited.  He  is  not 
4^7 1Q1  *^®spo°B^bI®>  ^9  A  bailiff  at  common  law,  for  what  he  might  have 
^  made  without  his  wilful  default. 

It  is  to  be  observed  that  the  statute  does  not  mention  lands  or  ten^ 
ments,  or  any  particular  subject.  Every  case  in  which  a  tenant  in 
common  receives  more  than  hid  share  is  within  the  statute ;  and  account 
will  lie  when  he  does  receive^  but  not  otherwise.  It  is  to  be  observed, 
also,  that  the  receipt  of  issues  and  profits  is  not  mentioned,  but  simplj 
the  receipt  of  more  than  comes  to  his  just  share ;  and,  further,  he  is  to 
account  when  he  receives^  not  takes^  more  than  comes  to  his  just  share. 
What,  then,  is  a  <<  receiving'*  of  more  than  comes  to  his  juat  share,  with- 
in the  meaning  of  that  provision  in  the  statute  of  Anne  ? 

It  appears  to  us  that,  construing  the  Act  according  to  the  ordinarj 
meaning  of  the  words,  this  provision  of  the  statute  was  meant  to  apply 
only  to  cases  where  the  tenant  in  common  receives  money  or  something 
else,  where  another  person  gives  or  pays  it,  which  the  co-tenants  are 
entitled  to  simply  by  reason  of  their  being  tenants  in  common,  and  in 
proportion  to  their  interests  as  such,  and  of  which  one  receives  and 
keeps  more  than  his  just  share  according  to  that  proportion. 
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The  statute,  therefore,  includes  all  cases  in  which  one  of  two  tenants 
in  common  of  lands  leased  at  a  rent  payable  to  both,  or  of  a  rent- 
charge,  or  any  money  payment  or  payment  in  kind,  due  to  them  from 
another  person,  receives  the  whole  or  more  than  his  proportionate  share 
according  to  his  interest  in  the  subject  of  the  tenancy.  There  is  no 
difficulty  in  ascertaining  the  share  of  each,  and  determining  when  one 
has  received  more  than  his  just  share:  and  he  becomes,  as  to  that 
excess,  the  bailiff  of  the  other,  and  must  account. 

♦But  when  we  seek  to  extend  the  operation  of  the  statute  r^^nn 
b^ond  the  ordinary  meaning  of  its  words,  and  to  apply  it  to  ^ 
cases  in  which  one  has  enjoyed  more  of  the  benefit  of  the  subject,  or 
made  more  by  its  occupation,  than  the  other,  we  have  insuperable  diffi- 
culties to  encounter. 

There*  are  obviously  many  cases  in  which  a  tenant  in  common  may 
occupy  and  enjoy  thib  land  or  other  subject  of  tenancy  in  common 
solely,  and  have  all  the  advantage  to  be  derived  from  it,  and  yet  it 
would  be  most  unjust  to  make  him  pay  anything.  For  instance,  if  a 
dwelling-house,  or  barn,  or  room,  is  solely  occcrpied  by  one  tenant  in 
common,  without  ousting  the  other,  or  a  chattel  is  used  by  one  co-tenant 
in  common,  nothing  is  received ;  and  it  would  be  most  inequitable  to 
hold  that  he  thereby,  by  the  simple  act  of  occupation  or  use,  without 
any  agreement,  should  be  liable  to  pay  a  rent  or  anything  in  the  nature 
of  compensation  to  his  co-tenants  for  that  occupation  or  use  to  which 
to  the  full  extent  to  which  he  enjoyed  it  he  had  a  perfect  right.  It 
appears  impossible  to  hold  that  such  a  case  could  be  within  the  statute ; 
and  an  opinion  to  that  effect  was  expressed  by  Lord  Gottenham  in 
M'Mahon  v.  Burchell,  2  Phillips's  Bep.  134.  Such  cases  are  clearly 
out  of  the  operation  of  the  statute. 

Again,  there  are  many  cases  where  profits  are  made,  and  are  actually 
taken,  by  one  co-tenant,  and  yet  it  is  impossible  to  say  that  he  has  re^ 
ceived  more  than  comes  to  his  just  share.  For  instance,  one  tenant 
employs  his  capital  and  industry  in  cultivating  the  whole  of  a  piece  of 
land,  the  subject  of  t^e  tenancy,  in  a  mode  in  which  the  money  and 
labour  expended  greatly  exceed  the  *value  of  the  rent  or  com-  r^jc)^ 
pensation  for  the  mere  occupation  of  the  land ;  in  raising  hops,  ^ 
for  example,  which  is  a  Very  hazardous  adventure.  He  takes  the  whole 
of  the  crops :  and  is  he  to  be  accountable  for  any  of  the  profits  in  such 
a  case,  when  it  is  clear  that,  if  the  speculation  had  been  a  losing  one 
altogether,  he  could  not  have  called  for  a  moiety  of  the  losses,  as  he 
would  have  been  enabled  to  do  had  it  been  so  cultivated  by  the  mutual 
agreement  of  the  co-tenants  ?  The  risk  of  the  cultivation,  and  the  profits 
and  loss,  are  his  own ;  and  what  is  just  with  respect  to  the  very  uncer- 
tain and  expensive  crop  of  hops  is  just  also  with  respect  to  all  the  pro- 
dace  of  the  land,  the  fructus  industriales,  which  are  raised  by  the  capital 
and  industry  of  the  occupier,  and  would  not  exist  without  it.    In  taking 
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all  that  produce  he  cannot  be  said  to  receive  mpre  than  his  just  share 
and  proportion  to  which  he  is  entitled  as  a  tenant  in  common.  He  ^^ 
ceives  in  truth  the  return  for  hb  own  labour  and  capital,  to  which  his 
co-tenant  has  no  right. 

In  the  case  before  Lord  North  in  Skinner,(a)  in  which  it  is  said  that, 
if  one  of  four  tenants  in  common  stock  land  and  manage  it,  the  rest 
shall  have  an  account  of  the  profits,  but  if  a  loss  come,  as  of  the  sheep, 
they  shall  bear  a  part,  it  is  evident,  from  the  context.  Lord  North  is 
speaking  of  a  case  where  one  tenant  in  common  manages  by  the  mntos) 
agreement  of  all  for  their  common  benefit ;  for  he  gives  it  as  an  illostn- 
tion  of  the  rights  of  a  part  owner  of  a  ship  to  an  account  when  tie 
voyage  is  undertaken  by  his  consent,  expressed  or  implied. 
*7991  ^tiere  the  natural  produce  of  the  land  is  augmented  *by  the 
-*  capital  and  industry  of  the  tenant,  grass,  for  instance,  by  ma- 
nuring and  draining,  and  the  tenant  takes  and*sells  it,  or  where,  b/ 
feeding  it  with  his  cattle,  he  makes  a  profit  by  it,  the  case  seems  to  us 
to  be  neither  within  the  words  or  spirit  of  the  Act,  though  there  are 
not  cases  of  fructus  industriales  in  either  case. 

It  may  be  observed,  however,  that  the  evidence  stated  in  the  bill  of 
exceptions  does  not  raise  either  of  these  points. 

We  therefore  think  that,  upon  ^ae  evidence  set  out  in  this  case,  there 
was  nothing  to  warrant  the  jury  in  coming  to  the  conclusion  that  the 
defendant  received  more  than  his  just  share  within  the  meaning  of  the 
Act ;  and  that  the  direction  of  the  learned  Judge  as  to  the  second  issae 
was  therefore  wrong.  And  we  also  think  that  there  was  no  conclusive 
or  sufficient,  or  indeed  any,  evidence  that  he  had  the  care  and  manage- 
ment of  the  farm  far  their  common  profit^  as  averred  in  the  declaration. 
We  therefore  think  that  there  should  be 

Judgment  to  reverse  the  judgment  of 
Q.  B.,  and  for  a  venire  de  novo. 

(a)  Anonymoai  in  Chancery,  Skinn.  230.    See  p.  718,  note  (a),  antei. 

One  tenant  in  common  of  real  estate  hindrance  to  them  on  his  part,  is  nol 

who  occupies  the  whole  estate,  without  liable  to  an  action  of  account  by  his  oo- 

claim  on  the  part  of  his  co-tenants  to  be  tenants :  Sargent  v.  Parsons,  12  Mass 

admitted  into  possession,  and  without  149. 


END  OF  MICHAELMAS  VACATION. 


CASES 

ABGUED  AND  DETERMINED 

THE    QUEEN'S    BENCH 

or 

3^ilarq  Cnra  anti  Natation, 

XV.  VICTORIA.    1862. 


The  Jadges  who  nsuallj  sat  in  Banc  in  this  Term  and  Vacation  were  i 
Lord  Gampbbll,  C.  J.  Coleridge,  J. 

PaTTBSON,  J,  WiGHTMAN,  J. 


DOE  on  the  demise  of  GEORGE  NEWMAN  v/RUSHAM.    Jan.  18. 

A  parehMer  from  the  devisee  of  one  who  had  made  a  voluntary  oonveyanee  in  his  lifetime  Is 
not  entitled,  under  itat  27  Elii.  o.  4,  to  avoid  the  voluntaiy  oonveyanee.         « 

Ejectment.  On  the  trial,  before  Martin,  B.,  at  the  Wiltshire  Spring 
Assizes,  1851,  the  verdict  passed  for  the  plaintiff,  subject  to  leave  to 
move  to  enter  a  verdict  for  the  defendant. 

Crowdevy  in  the  ensuing  Term,  obtained  a  rule  Nisi  accordingly, 
against  which,  in  Trinity  Term,  1851,  Montague  Smith  showed  cause  ;(a) 
and  Qrowder  and  *'Bar9tow  were  heard  in  support  of  the  rule,  r^^i^o^ 
The  facts  and  arguments  are  so  fully  stated  in  the  judgment  as  ^ 
to  render  any  more  detailed  report  unnecessary.  Cur.  adv.  vulU 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

The  facts  appear  to  be  as  follows. 

John  Newman,  being  seised  in  fee,  by  deed,  8d  July,  1833,  cove- 
nanted to  stand  seised  to  himself  for  life,  remainder  to  Sarah  Newman 
(his  daughter-in-law)  for  life,  remainder  to  George  Newman  (his  grand- 
son), the  lessor  of  the  plaintiff,  in  fee.  On  16th  March,  1844,  John 
Newman  made  his  will,  and  devised  the  premises  to  Sarah  Newman  for 
life,  remainder  to  Thomas  Morse  in  fee. 

John  Newman  was  buried  on  19th  March,  1844.  On  the  5th  April, 
1847,  Sarah  Newman  ana  Thomas  Morse  sold  and  conveyed  the  pre- 
mises to  the  defendant  for  1002.  Sarah  Newman  died  on  2d  May. 
1849.  ^ 

(a)  28tb  May.    Before  Lord  Campbell,  C.  J.,  Patteson,  Coleridge,  and  Brie,  Ji. 
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A  verdict  was  found  for  the  plaintiff;  and  a  rule  Nisi  has  been  ob- 
tained to  enter  a  verdict  for  the  defendant. 

The  deed  of  John  Newman  is  admitted  to  be  voluntary :  and  the 
question  is,  Whether  the  defendant  is  such  a  purchaser,  within  stat.  27 
Eliz.  G.  4,  as  to  be  entitled  to  treat  tliat  deed  as  fraudulent  and  void. 

The  principle  on  which  voluntary  conveyances  have  been  held  uni- 
formly to  be  fraudulent  and  void  as  against  subsequent  purchasers 
appears  to  be,  that,  by  selling  the  property  for  a  valuable  considera- 
.  tion,  the  seller  so  entirely  repudiates  the  former  voluntary  conveyance, 
and  shows  his  intention  to  sell,  as  that  it  shall  be  taken  conclusively, 
♦72^1  ^S^^^B^  ^^™  ^^^  ^^^  person  to  whom  he  *conveyed,  that  sach  in- 
-*  tention  existed  when  he  made  the  conveyance,  and  that  it  waa 
made  in  order  to  defeat  the  purchaser.  Such  deeds  have  been  held 
fraudulent  and  void  as  against  such  purchasers  even  when  they  have 
had  notice  of  them ;  Doe  dem.  Otley  v.  Manning,  9  East,  59.  Where 
the  same  person  executes  the  voluntary  conveyance  and  afterwards  sells 
and  conveys  the  property,  the  application  of  the  principle  is  obvious 
and  easy.  But  where  the  seller  is  a  different  person  from  him  who  exe- 
cuted the  voluntary  conveyance  it  is  quit^  otherwise ;  for  the  acts  of 
one  man  cannot  show  the  mind  and  intention  of  another. 

The  question.  Whether  the  statute  of  Elizabeth  applies  to-  a  pm^ 
chaser  from  the  heir  or  devisee  of  one  who  has  made  a  volantarj 
conveyance,  is  discussed  in  the  last  edition  of  Sugden  On  Vendors  and 
Purchasers,  p.  927,  et  seq.,  11th  edit.,  and  the  authorities  are  there 
collected.  The  learned  author  concludes  by  observing  (p.  928) :  <<  Still 
the  rule  has  never  been  carried  to  this  extent,  that  a  father's  bonfi  fide 
conveyance  of  the  fee  or  of  any  partial  interest,  although  volantary, 
can  be  set  aside  by  a  sale  by  the  devisee  or  heir-at-law  of  the  father. 
The  rule,  properly  confined  to  transactions  really  fraudulent,  or  fraadu- 
lently  kept  on  foot,  seems  to  be  open  to  no  solid  objection,  and  it  is  not 
likely  to  be  carried  further. 

BurreFs  Case,  6  Rep.  72  a,  is  supposed  to  have  decided  this  point 
in  favour  of  the  purchaser  from  a  person  different  from  him  who  made 
the  voluntary  conveyance.  The  facts  of  that  case,  however,  do  not 
warrant  any  such  conclusion.  There,  the  grandfather,  on  the  marriage 
*72fi1  °^  father,  covenanted  to  demise  the  premises  in  ^question  to 
^  the  father,  and  by  indenture  afterwards  did  demise  them  to  the 
father  for  1000  years.  The  father,  seven  years  afterwards,  assigned 
the  lease  to  his  son,  then  an  infant,  to  the  intent  that  it  should  not  be 
merged  by  descent  of  the  reversion,  and  with  a  colourable  intent  that 
the  infant  should  pay  debts :  the  grandfather  died ;  the  father  entered 
and  took  the  profits ;  and  nothing  was  done  by  the  son  under  the  assign- 
ment of  the  lease.  Afterwards  the  father  sold  the  land  in  fee  to  a  par- 
chaser  for  a  large  sum  of  money :  and  it  was  held  that  the  purchaser  ^ 
should  avoid  the  lease  for  1000  years,  and  the  assignment.    Now  it  is 
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obvious  that  it  was  quite  sufficient  to  avoid  the  assignment  of  the  lease 
by  the  father ;  for,  as  soon  as  that  assignment  was  out  of  the  way,  the 
lease  for  1000  years  would  be  merged  in  the  inheritance,  and  so  there 
was  nothing  on  which  it  was  necessary  that  the  statute  of  Elizabeth 
should  operate  but  the  voluntary  assignment  which  was  made  by  the 
same  person  who  afterwards  sold  and  conveyed  the  fee  to  a  purchaser. 

Certainly  the  report  states  the  first  resolution  in  the  case  to  be 
that  (a)  «<it  is  not  necessary  that  he  who  sells  the  land  should  make  the 
former  fraudulent  estate,  or  encumbrance;  but,  be  the  estate,  &c.^ 
fraudulent  ut  supra,  whosoever  sells  (makes)  it,  the  purchaser  shall  avoid 
such  fraudulent  estate,  &c."  The  resolution  is  entitled  to  great  respect : 
but,  as  it  goes  beyond  what  is  required  by  the  facts  of  the  case,  we  do 
not  consider  it  to  be  conclusive. 

And,  further,  the  second  resolution  in  Burrel's  Case  is  quite  in  ao* 
cordance  with  the  view  we  have  just  taken ;  *for  it  is  there  said : 
<(  It  was  resolved,  that  although  the  father  had  noting  in  the 
inheritance  of  the  land  at  the  time  of  the  assignment  of  his  term,  but 
the  whole  estate  of  inheritance  was  then  in  the  grandfather ;  yet  when 
the  grandfather  died,  and  the  father  sold  the  land,  his  vendee  shall 
avoid  the  said  term  by  the  said  act  (the  said  assignment  on  the  evidence 
being  taken  to  be  fraudulent),  for  if  he  had  bargained  and  sold  the  said 
term  only,  the  bargainee  should  have  avoided  the  said  fraudulent  as* 
signment,  and  by  consequence  the  vendee  of  the  whole  fee-simple  shall 
avoid  it."  Now,  if  the  term  only  had  been  sold,  it  would  plainly  have 
been  sold  by  the  same  person  who  made  the  fraudulent  assignment* 

In  the  case  of  Richards  vl  Lewis  and  Doe  dem.  Richards  v.  Lewis  (() 
(reported  in  the  15th  volume  of  the  Jurist,  p.  512,  and  in  20  Law  J.  N. 
S.,  Com.  P.  177)  the  Court  of  Common  Pleas  commented  upon  Burrers 
Case,  6  Rep.  72  a.  The  first  action  was  detinue  for  title  deeds ;  the 
second  for  the  land  itself.  The  facts  were  as  follows.  Mrs.  Joseph, 
having  a  lease  for  years,  in  May,  1829,  by  a  voluntary  conveyance  in 
contemplation  of  marriage  with  Mr.  Saunders,  but  without  his  know- 
ledge, conveyed  to  trustees  for  herself  for  life,  with  remainder  to  her 
son  Rhys  Morgan  by  a  former  marriage,  and,  if  he  should  die  without 
leaving  issue,  to  Llewellyn  Jenkins  absolutely.  She  afterwards  married 
Mr.  Saunders ;  and,  in  1887,  she  and  her  husband  conveyed  to  Howard 
as  trustee  for  themselves  and  the  survivor  for  life,  with  remainder  to 
Rhys  Morgan  absolutely.  Rhys  Morgan  died,  without  issue,  in  1841, 
having  disposed  of  the  remainder,  which  *he  considered  he  had  r^jao 
absolutely  under  the  deed  of  1837,  to  the  lessor  of  the  plaintiff,  '- 
who  before  the  action  took  an  assignment  from  Howard  the  trustee  of 
the  legal  interest.  In  December,  1840,  Mrs.  Saunders,  having  survived 
her  husband,  by  deed  of  assignment  mortgaged  the  term  to  the  defendant, 

(a)«IUp.T2b.  • 

(6)  SiDoe  nportod,  11  Com.  B.  1086. 
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concealing  from  him  the  previous  settlements*  In  1842  she  died,  having 
bequeathed  the  term  to  Llewellyn  Jenkins,  who,  in  1843,  conveyed  the 
equity  of  redemption,  and  all  his  interest  in  the  term,  to  the  defendant. 
The  plaintiff  had  a  verdict  in  each  case.  In  the  action  of  ejectment 
the  Court  held  that  the  deed  of  1829  was  good ;  and  that  Mrs.  Saanders, 
at  the  time  of  her  marriage,  had  only  a  life  estate ;  that  her  husband 
could  not  be  considered  as  a  purchaser  within  the  statute  of  Elixabetli; 
and  that,  on  Mrs.  Saunders's  death,  the  conveyance  by  her  and  her 
husband  in  1887  and  her  mortgage  in  1840  were  at  an  end ;  and  the 
defendant  by  the  conveyance  from  Llewellyn  Jenkins  had  established 
his  title :  therefore  a  nonsuit  was  directed.  This  decision  does  not 
touch  the  resolution  in  Barrel's  Case,  6  Rep.  72  a.  In  the  action  of 
detinue  a  new  trial  was  directed  on  the  ground  of  surprise  as  to  the 
question  of  sufficient  search  having  been  made  for  the  deed  of  1829. 
In  that  case  it  was  urged  by  counsel  for  the  defendant  that,  as  the  deed 
of  1829  was  not  proved,  the  defendant  was  entitled ;  for  that  the  deed 
of  1887  was  voluntary  only,  and  was  done  away  with  by  the  subsequent 
mortgage  in  1840 ;  and  for  this  Burrel's  Case  was  relied  on.  The  Court 
considered  that,  by  the  deed  of  1837,  the  husband  had  divested  all  the 
*72qi  ^^^*^'^  interest ;  and  the  case  did  not  therefore  turn  on  ^Burrel's 

-'  Case :  but  in  the  course  of  the  argument  Mr.  Justice  Williams 
said :  <<  Suppose  a  devise  by  the  person  making  the  voluntary  convey- 
ance, could  his  devisee,  or  his  heir,  revoke  it  by  a  sale  ?  Where  there 
is  no  actual  fraud,  must  not  the  revoking  conveyance  be  made  by  the 
same  person  who  made  the  voluntary  conveyance  ?"(a)  The  Lord 
Chief  Justice  Jervis  also,  in  giving  judgment,  said  :(a)  «<  BarreKs  Case 
is  misunderstood."  <«It  does  not  appear  that  the  Courts  at  that  time 
held  mere  voluntarineM  a  badge  of  fraud ;  they  do  not  say  that  every 
voluntary  deed  is  fraudulent.  Lord  Coke  says,  <  I  acquainted  Popham, 
C.  J.,  with  this  resolution,  and  he  allowed  well  of  it,  and  said  it  iras 
well  done  to  construe  the  said  Act  in  suppression  of  fraud  ;  and  (as  he 
told  me)  it  was  adjudged  before  him  and  his  companions,  Justices  of  the 
King's  Bench,  that  where  a  man  in  a  secret  manner  made  an  estate  to 
the  use  of  his  wife  for  her  jointure,  by  fraud  and  covin,  to  defeat  a 
purchaser,  to  whom  he  intended  to  sell  the  land,  that  in  such  case,  if 
the  fraud  be  proved  in  evidence  or  confessed  in  pleading^  the  purchaser 
should  avoid  such  estate."  It  is  clear  from  this  that  cases  of  actual 
fraud  alone  were  in  their  consideration.  It  is  plain  the  deed  was  proved 
to  be  fraudulent  in  fact  there,  and  not  that  the  subsequent  execution  of 
a  deed  for  a  valuable  consideration  was  deemed  to  stamp  a  prior 
voluntary  deed  with  fraud.  There  was  fraud  in  fact  there,  and  not 
*7^01  ^^^^^7  fraud  in  law."    Mr.  Justice  Williams  also,  in  ^giving 

-*  judgment,  said  :(i)  <«  As  to  the  mortgage,  Burrel's  Case,  if  good 

(a)*15  Jurist,  513,  614.    The  report  of  the  judgment  in  11  Com.  B.  1035  (S.  C.  L.  R.  roL  73}, 
oonrespondi  in  effect  with  that  in  the  JuriBt,  but  does  not  «ontain  the  lame  Ungwigew 
(5)  15  JoriBt,  515. 
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law,  shows,  that  where  there  is  actual  fraud  in  a  conveyance,  a  sub- 
sequent purchase  from  one  not  guilty  of  the  fraud  is  protected ;  but 
that  case  has  no  application  where  the  fraud  is  only  constructive.  I 
agree  with  the  opinion  of  Wigram,  Y.  G. ;  the  consequence  of  holding 
otherwise  would  be,  that  if  a  father,  wishing  to  disinherit  an  undeserv- 
ing heir  at  law,  made  in  his  lifetime  a  conveyance  by  way  of  gift  to  his 
younger  children,  the  heir  upon  his  death  might  nevertheless  nullify 
this  deed  by  a  sale,  and  pocket  the  purchase-money." 

The  opinion  alluded  to  of  Vice  Chancellor  Wigram  is  to  be  found  in 
Parker  v.  Garter,  4  Hare,  400 ;  but  it  does  not  appear  by  the  report  on 
what  ground  the  learned  Vice  Gbancellor  proceeded.  There,  a  sale  had 
been  made  by  a  surviving  wife  of  her  own  lands  after  a  voluntary  deed 
and  fine  by  husband  and  wife;  and  it  was  contended  that  the  statute 
of  Elizabeth  applied,  and  Burrel's  Gase  was  relied  on.  Two  answers 
were  made :  Ist.  That  the  deed  and  fine  were  not  voluntary,  for  that 
the  joining  by  husband  and  wife  was  a  good  consideration  for  the  act 
of  each.  2d.  That  the  sale  was  not  by  the  same  party.  The  Vice 
Chancellor  merely  said  that  the  objection  was  answered,  but  did  not 
say  on  which  ground. 

No  other  case  is  reported,  so  far  as  we  have  been  able  to  find,  in 
which  this  point  has  been  determined  one  way  or  the  other,  except  that 
of  Jones,  Lessee  of  *Moffett,  v.  Whittaker,  Longfield  &  Town- 


send's  Irish  Exchequer  Reports,  141.    There  William  Smith,  by 
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a  voluntary  deed,  in  1820,  conveyed  after  his  death  to  Barton  Smith  in 
fee ;  then,  by  another  voluntary  deed,  in  1828,  he  conveyed  after  his 
death  to  Richard  Smith  in  fee ;  then,  by  a  third  deed,  in  1830,  he  con- 
veyed to  the  defendant,  professedly  for  5002.  expressed  to  be  paid  in 
money  and  3002.  in  bonds.  Richard  Smith  became  bankrupt  in  1837 ; 
and,  in  1839,  his  assignees  sold  to  the  plaintiif  for  valuable  considera- 
tion. William  Smith  died  in  1840 ;  and,  the  defendant  having  got  into 
possession,  the  plaintiff  brought  his  ejectment.  The  jury  found  that 
no  money  was  paid,  or  bonds  given  by  the  defendant,  and  the  deed  to 
him,  in  1830,  was  really  fraudulent,  and  made  oolourably,  to  defeat  the 
deed  to  Richard  Smith,  in  1828.  But  the  defendant  contended  that, 
though  he  had  no  title  himself,  the  lessor  of  the  plaintiff  had  none,  for 
he  claimed  under  a  voluntary  conveyance  to  Richard  Smith,  in  1828, 
which  could  not  defeat  the  voluntary  conveyance  to  Barton  Smith  in 
1820.  The  case  was  tried  before  Richards,  B.;  and  the  plaintiff  had 
a  verdict ;  and,  on  motion  to  set  it  aside  and  enter  a  verdict  for  the 
defendant,  the  Court  held  that  the  plaintiff  was  entitled  to  recover, 
saying  that  ii  was  held  in  Burrel's  Case,  6  Rep.  72  a,  and  ever  since, 
that  a  purchaser  for  value  should  avoid  a  prior  voluntary  conveyance, 
altliongh  made  by  a  different  person  from  the  seller  to  him.  The  Chief 
Baron  Brady  is  reported  to  have  stated  that  the  defendant  was  graniee 
of  a  prior  deed,  executed  for  a  voluntary  consideration,  which  is  a  mis- 
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^^oq-j  take  of  fact,  though  it  is  not  material  to  the  legal  point.  Baron 
-'  *Richard8  puts  it  thus :  <«  The  defendant  relies  upon  an  iastni- 
ment  founded  on  fraud ;  not  only  as  under  the  statute  but  as  being 
actually  fraudulent.  I  certainly  was  myself  of  opinion  that  this  instru- 
ment was  obtained  in  the  year  1880,  from  a  weak  old  man,  and  bj 
gross  contrivances  for  a  very  unworthy  purpose ;  and  so  far  as  the  ap- 
plication to  set  aside  this  verdict  goes,  I  think  it,  should  be  refused." 
This  observation  shows  only  the  weakness  of  the  defendant's  own  title; 
but  it  does  not  touch  the  question  as  to  the  infirmity  of  the  plaintiffs 
title,  on  which  the  defendant  had  a  right  to  insist.  If  there  had  been 
no  prior  deed  of  1820  to  Barton  Smith,  and  the  deed  to  Bichard  Smitb, 
though  voluntary,  had  been  the  first  in  order  of  time,  no  doubt  it  would 
have  prevailed  against  the  defendant's  deed  of  1880,  because  that  deed 
was  fraudulent  in  fact ;  and  it  would  also  have  prevailed  against  aoj, 
even  bonfi  fide,  sale  and  conveyance  made  trfier  1889,  when  Richard 
Smith's  assignees  sold  for  value,  because  it  has  been  constantly  held 
that  if  the  person  to  whom  a  voluntary  conveyance  is  made  sells  and 
conveys  for  value,  that  which  was  in  its  creation  a  voluntary  convey- 
ance, and  voidable  by  a  purchaser,  becomes  good  and  unavoidable  bj 
matter  ex  post  facto,  and  will  be  considered  as  made  upon  valuable  con- 
sideration ;  Prodgers  v.  Langham,  1  Sid.  188,  and  other  cases,  cited  in 
Sugd.  Vendors  and  Purchasers,  p.  987,  11th  ed.  This  however  is  not 
by  the  operation  of  the  statute  of  Elizabeth,  but  rather  by  ezclnding 
that  operation. 

The  case  of  Jones,  Lessee  of  Mofibtt,  v.  Whittaker,  1  Longfield  k 
Townsend's  Irish  Exchequer  Reports,  141,  is  doubtless  an  authority  for 
^(-oqi  ^^0  defendant  in  this  case  :  but,  *with  the  most  sincere  respect 
-*  for  the  learned  Judges  by  whom  it  was  decided,  we  cannot  con- 
sider it  as  ^ood  law.  It  would  go  the  length  of  holding  that,  if  there 
be  ten  voluntary  conveyances,  by  the  same  man,  to  ten  different  indi* 
viduals,  whichever  of  them  coufd  first  contrive  to  sell  the  property 
should  prevail  against  the  others.  When  a  man  who  has  made  a  volii- 
tary  conveyance  afterwards  sells  to  a  bon&  fide  purchaser,  it  may  ireD 
be  considered  that,  as  the  statute  avoids  the  voluntary  conveyance,  the 
seller  always  had  the  estate  in  him,  and  has,  at  the  time  of  the  sale^ 
that  which  he  can  convey  to  the  purchaser :  but  it  does  not  follow  that 
he  has  any  estate  in  him  which  he  can  convey  to  any  one  but  a  par- 
chaser  for  value.  He  clearly  has  not  any  such  estate*  Therefore  in 
the  case  of  Jones,  Lessee  of  Moffett,  v.  Whittaker,  William  Smith  had 
not  any  estate  in  1828  which  he  could  convey  to  Richard  Smith  (Rich- 
ard not  beinjg  a  purchaser  for  value) ;  for  he  had  ahready  conveyed  away 
the,  estate  to  Barton  Smith.  So,  in  the  present  case,  John  Newman, 
when  he  made  his  will  in  1844,  had»no  estate  which  he  could  devise  to 
Thomas  Morse ;  for  he  had  already  conveyed  it  to  the  lessor  of  the 
plaintiff;  and  if  Thomas  Morse  took  nothing  under  the  will,  how  is  i^ 
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tessible  that  by  selling  to  the  defendant  he  could  convey  anything  to 
him  ?  We  presume  it  is  not  supposed  that  a  second  grantee  without  con- 
sideration, or  a  devisee,  the  testator  having  before  his  will  conveyed 
away  hia  interest  without  consideration,  has  a  power  of  appointment  in 
favour  of  a  purchaser  for  value,  although  no  legal  interest  in  the  pro- 
perty has  ever  vested  in  him. 

*When  we  considpr  the  consequences  which  would  follow  from 
the  doctrine  contended  for  as  regards  a  purchaser  from  an  heir, 
we  may  well  pause  before  we  assent  to  it.  We  may  put  such  a  case  as 
the  following.  A.,  tenant  for  life  of  large  estates  under  his  marriage 
settlement,  with  remainder  to  his  first  son  in  tail,  has  also  unsettled 
estates  in  fee.  He  has  several  sons  and  daughters.  He  makes  a  volun- 
tary conveyance  of  his  unsettled  estates  to  himself  for  life,  remainder 
to  his  younger  children.  A.  dies.  His  eldest  son  succeeds  to  the  large 
settled  estates  under  the  marriage  settlement  of  his  father.  It  is  plain 
that  he  takes  nothing  in  the  others,  either  as  heir  or  otherwise.  But 
he  makes  a  sale  of  those  othei3  to  a  bonfi  fide  purchaser.  According 
to  the  doctrine  contended  for,  the  purchaser  shall  avoid  the  father's 
voluntary  deed,  and  take  away  from  the  younger  children  the  estates 
in  which  their  father  had  the  fee  and  haU  conveyed  it  to  them.  The 
eldest  son  shall  put  the  purchase-money  into  his  pocket,  and  his  bro- 
thers and  sisters  shall  be  beggars.  This  is  a  monstrous  consequence ; 
and  yet  there  is  no  escaping  from  it,  if  the  doctrine  contended  for  be 
law. 

There  is  indeed  this  diiferenoe  between  the  case  of  a  purchaser  from 
an  heir  and  that  of  a  purchaser  from  a  devisee,  that,  in  the  former  case, 
the  ancestor  has  done  no  act  whereby  he  has  shown  any  intention  to 
repudiate  his  voluntary  conveyance,  whereas  in  the  latter  the  testator 
haa  done  such  an  act  by  the  devise  in  his  will. 

But  that  act  of  devising  does  not  show  any  intention  in  his  mind  to 
Bell  the  property,  nor  that  his  devisee  shall  sell  it.  It  does  not  show 
that  he  at  any  time  ^contemplated  a  sale;  and  therefore  it  r-i^^ori 
cannot,  by  reference  to  the  time  of  the  voluntary  conveyance  ^ 
being  made,  raise  the  inference  that  he  intended  to  defraud  purchasers. 
In  truth  neither  heir  nor  devisee  in  such  a  case  has  any  estate  in  him, 
and  therefore  cannot  possibly  pass  any  to*a  purchaser. 

The  case  of  Warburton  v.  Loveland  (2  Dow  &  Clark,  480)  in  the 
House  of  Lords  was  much  relied  on  in  the  decision  of  Jones,  Lessee 
of  Moffett,  V.  Whittaker,  Longfield  &  Townsend's  Irish  Exchequer 
Reports,  141.  That  case  however  turned  on  the  Registry  Acts,  and 
on  the  construction  to  be  put  on  the  express  enactments  contained  in 
them.  It  was  held  that  want  of  registry  made  all  deeds  aifected  by  it 
void  as  against  purchasers,  not  only  from  the  persons  making  those 
deeds,  but  from  those  who  were  entitled  to  the  estates  supposing  those 
deeds  not  to  have  been  made.    Upon  reading  the  opinion  of  the  Judges 


735  DOE  d.  NEWMAN  v.  RUSHAM,    H.  T.  1852. 

delivered  by  Tindal,  C.  J.,  in  that  case,  it  will  be  foand  to  tarn  entirely 
npon  the  particular  Acts  of  Parliament  ander  discussion,  and  not  to  be 
any  authority  for  the  doctrine  now  contended  for  under  the  statute  of 
Elizabeth. 

Upon  the  whole,  we  are  all  clearly  of  opinion  that  a  purchaser  from 
the  devisee  of  one  who  has  made  a  voluntary  conveyance  in  his  lifetime 
is  not  within  the  statute,  and  that  this  rule  to  enter  a  verdict  for  the 
defendant  must  be  discharged. 

We  have  deferred  giving  judgment  in  this  case  for  several  terms, 
from  our  respect  for  the  decision  of  the  Irish  Court  of  Exchequer  in 
Jones,  Lessee  of  Moffett,  v.  Whittaker,  and  from  a  desire,  after  an 
*7^fil  ^^^^^^^^^  ^examination  of  all  the  authorities  upon  the  subject, 
-*  to  state  fully  the  grounds  on  which  we  feel  ourselves  bound  to 
differ  from  that  decision.  Having  heard  of  a  misconception  which  aro8e 
on  a  former  occasion  when  I  objected  to  the  citation  of  a  decision  of  an 
Irish  Court  on  a  mere  point  of  practice,  I  beg  now  to  state  that,  in  my 
opinion,  the  defendant's  counsel  were  fully  justified  in  citing  this  ded- 
sion  of  an  Irish  Court  on  the  construction  of  an  Act  of  Parliament 
which  is  common  to  both  parts  of  the  United  Kingdom.  Our  precednre 
and  theirs  are  regulated  by  different  statutes,  different  rules,  and  differ- 
ent usages ;  and  on  mere  questions  of  procedure  no  assistance  can  be 
derived  in  one  island  from  the  decisions  of  the  Courts  in  the  other.  Bot 
in  considering  questions  arising  on  statutes,  or  on  the  great  principles 
of  jurisprudence,  which  we  have  to  interpret  in  common,  I  will  take 
upon  myself  to  say  that  we  shall  always  be  pleased  to  have  assistance 
from  the  decisions  of  our  learned  brethren  in  Ireland,  and  that  we  shall 
treat  with  the  same  deference  a  judgment  pronounced  in  any  of  the 
four  Courts  in  Dublin  as  if  it  had  been  pronounced  in  Westminster 
Hall.  Rule  di8cbarged.(a) 

(a)  Roported  by  C.  Blaokbam,  Eaq. 


*7^71  *G:EE  V.  The  Mayor,  Aldermen,  and  Burgesses  of  MA5- 
'   'J  CHESTER.    Jan.  18. 

By  will,  ezeeoted  before  1838,  testator  deTised  and  bequeathed  his  real  and  personal  estate,  ts 
be  divided  "  eqaally  amongst  nay  children  in  manner  following,  yis. :  I  will  and  beqneatli  Id 
my  eldest  son  A.  one-seventh  share  of  my  property,  to  his  heirs,  ezecntors,  and  adminUtn- 
tors."  Then  followed  devises  and  bequests  in  the  same  words  to  each  of  testator's  six  other 
children.  "And,  in  case  any  of  my  sons  or  daughters  die  without  issue,  that  their  than 
returns  to  my  sons  and  daughters,  equally  amongst  them ;  and,  in  case  any  of  my  sons  end 
daughters  die  and  leaving  issue,  that  they  take  their  deceased  parent's  share,  ibare  utd 
share  alike."    All  the  seven  children  survived  the  testator. 

Veld;  that  "die"  must  be  construed  to  mean  die  in  the  lifetime  of  the  tectator,  and  eoass- 
quently  that  each  of  the  children  took  a  fee  simple  in  one-seventh  of  the  real^,  and  tks 
absolute  interest  in  oue-aeventh  of  the  personalty. 
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The  following  case  was,  by  order  of  Knight  Bruce,  Y*  C,  stated  for 
the  opinion  of  this  Court. 

William  Gee  was,  at  the  date  of  his  will  and  thence  up  to  and  at  the 
titoe  of  his  death,  seised  in  fee  simple  of  divers  freehold  estates,  and 
possessed  for  long  terms  of  years,  still  unexpired,  of  divers  leasehold 
estates ;  and,  being  so  seised  and  possessed,  the  said  William  Gee  duly 
made  and  published  his  last  will  and  testament  in  writing,  which  was 
executed  and  attested  as  by  law  was  then  required  to  render  valid  de- 
vises of  real  estates ;  the  material  part  of  which  was  as  follows : 

«  Furthermore,  I  will  and  bequeath  the  whole  of  my  freehold,  lease* 
bold,  and  personal  property  to  be  divided  equally  amongst  my  dear  and 
affectionate  children  in  manner  and  form  following :  that  is  to  say,  I 
will  and  bequeath  to  my  eldest  son  Adam  Gee  one-seventh  share  of  my 
property,  to  his  heirs,  executors,  and  administrators;  and  another 
seventh  share  I  give  to  my  daughter  Sophia  Gee,  to  her  heirs,  execu- 
tors, and  administrators ;  and  another  seventh  share  to  my  daughter 
Mary  Gee,  to  her  heirs,  executors,  and  administrators ;  and  another 
seventh  share  I  give  and  bequeath  to  my  son  Joseph  Gee,  to  his  heirs, 
executors,  and  administrators;  and  ^another  seventh  share  I  r^irqo 
give  and  bequeath  to  my  daughter  Ann  Gee,  to  her  heirs,  execu-  ^ 
tors,  and  administrators ;  and  another  seventh  share  I  give  and  bequeath 
to  my  daughter  Martha  Gee,  to  her  heirs,  executors,  and  administra- 
tors; and  another  seventh  share  I  give  and  bequeath  to  my  daughter 
Elizabeth  Gee,  to  her  heirs,  executors,  and  administrators :  and,  in  case 
any  of  my  sons  or  daughters  die  without  issue,  that  their  share  returns 
to  my  sons  and  daughters,  equally  amongst  them  ;  and,  in  case  any  of 
my  sons  and  daughters  die  and  leaving  issue,  that  they  take  their  de- 
ceased parent's  share,  share  and  share  alike." 

The  said  testator  departed  this  life  on  the  14th  day  of  July,  182&; 
without  having  in  any  way  revoked  or  altered  his  said  will,  leaving  him 
surviving  his  said  seven  children  therein  named :  and  his  executrix  and 
executors  duly  proved  his  said  will  after  his  death  in  the  proper  ecole^ 
siastical  Court,  and  assented  to  the  bequests  made  by  his  said  will  of 
the  leasehold  property. 

One  of  the  said  seven  children  of  the  said  testator  has  since  died  in- 
testate, and  leaving  him  surviving  an  eldest  son,  who  is  heir  at  law, 
and  several  other  children :  and  administration  of  the  estate  and  effects 
of  such  deceased  child  has  been  granted  to  his  said  eldest  son,  by  the 
proper  ecclesiastical  Court.  The  questions  for  the  opinion  of  this 
Court  arc: 

First :  Whether  the  eldest  son  and  heir  at  law,  or  all  the  children^ 
of  the  said  deceased  child  of  the  said  testator,  is  or  are  entitled  to  such 
deceased  child's  share  in  the  freehold  estates  of  which  the  said  testator 
died  seised  in  fee  ? 

Secondly :  Whether  the  eldest  son  and  administrator,  or  all  the  chil- 
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t'T^Q!  ^^^^^  ^^  ^^^^  deceased  child,  is  or  are  ^entitled  to  snch  deceased 
-'  child's  share  in  the  leasehold  estates  of  which  the  said  testator 
died  possessed  for  terms  of  years  7 

The  case  was  argued  in  last  Michaelmas  TenD.(a) 
Orowder^  for  the  eldest  son. — The  first  part  of  the  will,  standing 
alone,  would  in  express  words  give  to  each  of  the  seven  children  an 
estate  in  fee  in  the  realty,  and  the  whole  interest  in  the  personalty. 
Then  follow  the  provisions  that  «« in  case  any  of  my  sons  or  daughten 
die  without  issue"  their  share  shall  go  over.  That  cannot  operate  u 
an  executory  devise  displacing  the  fee ;  for,  if  it  is  so  construed,  the 
event  in  which  it  is  to  happen  is  an  indefinite  failure  of  issue,  and  is  too 
remote.  If  the  will  stopped  there,  it  might  be  construed  as  giving  each 
of  the  children  of  the  testator  an  estate  tail  in  the  realty  with  remain- 
der over;  but  then  the  will  goes  on  to  say,  «and  in  case  any  of  mj 
sons  and  daughters  die  and  leaving  issue,  that  they  take  their  deceaaed 
parents*  share,  share  and  share  alike.*'  That  devise  is  inconsistent 
with  the  deceased  parents  taking  an  estate  tail.  The  only  way  of  re- 
conciling these  inconsistent  devises  is  to  construe  the  death,  wTtk  or 
without  leaving  issue,  mentioned  in  the  will,  as  meaning  death  in  the 
lifetime  of  the  testator.  Such  a  construction  has  been  adopted  in  simi- 
lar cases ;  Doe,  Lessee  of  Lifford,  v.  Sparrow,  13  East,  859,  Clayton  f. 
Lowe,  5  B.  &  Aid.  636  (E.  C.  L.  R.  vol.  7),  Da  Costa  v.  Keir,  3  Rosb. 
860,  Slade  v.  Milner,  4  Madd.  144.  The  devise  to  each  child  of  the 
testator,  his  heirs,  executors,  and  administrators,  cannot  be  cut  down 
to  an  estate  for  life  by  the  devise  over  in  case  the  child  die  witboat 
*7d01  ^^^^^^8  issue;  such  a  devise  *over  can  operate  only  by  way  of 
-*  executory  devise,  or  by  cutting  down  the  previous  estate  to  an 
estate  tail ;  Doe  dem.  Cadogan  v.  Ewart,  7  A.  &  £.  636  (E.  G.  L.  R 
vol.  84). 

BarstaWj  for  the  younger  children. (i) — The  testator  uses  words 
clearly  showing  an  intention  that  all  the  issue  of  each  of  bis  children 
shall  take  their  parent's  share,  share  and  share  alike  ;  and  it  is  sought 
to  defeat  this  devise  by  interpolating  the  words  « in  my  lifetime"  after 
the  word  «<  die."  The  authority  mainly  relied  on  for  this  is  Clayton  «• 
Sowe,  5  B.  &  Aid.  636  (E.  C.  L.  R.  vdl.  7),  a  case  which  has  been  much 
commented  upon  in  2  Jarman  on  Wills,  691.  The  efiect  of  the  whole 
will  taken  together  is  a  devise  of  one-seventh  of  the  realty  and  person- 
alty to  ewih  child  for  life,  with  remainder  aa  to  the  realty,  and  an 
executory  bequest  as  to  the  personalty,  to  the  children  of  that 
ahild,  if  he  has  any,  as  tenants  in  common ;  and,  if  the  child  has  no 
children,  to  the  rest  of  the  testator's  children.  [Pattsson,  J.,  referred 
to  Barker  v.  Barker,  2  Simons,  249.] 

(a)  Norember  11.    Before  Lord  CampbeH,  C.  J.,  PAttaMn  rad  Oolerldge,  Ji. 
(h)  Wille9  appeared  for  flome  of  the  jonoger  ehUdrta;  1mt»  M  their  inttfeet  wm  the  ■■* 
Hie  Court  declined  te  bear  more  than  one  oonnaeL 
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Cfrawder  was  heard  in  reply.  Cur.  adv.  vuU. 

Lord  Campbell,  G.  J.,  now  delivered  judgment. 

The  will  of  the  testator  in  this  case  contains  the  following  words  : 
« Farthermore,  I  will  and  hequeath  the  whole  of  my  freehold,'  lease- 
hold, and  personal  property  to  be  divided  equally  amongst  my 
dear  and  affectionate  children  in  manner  and  form  following:  that 
*is  to  say,  I  will  and  bequeath  to  my  eldest  son  Adam  Gee  one-  ri^fjA-* 
seventh  share  of  my  property,  to  his  heirs,  executors,  and  admi-  '- 
nistrators."  Then  follow  devises  and  bequests,  in  the  very  same  words, 
of  one-seventh  to  each  of  his  other  six  children.  No  doubt  these  wtrds, 
without  more  added,  will  pass  the  fee  simple  in  one-seventh  of  the  free- 
holds, and  the  absolute  interest  in  one-seventh  of  the  leaseholds,  to  each 
of  the  children :  and  such  must  have  been  the  testator's  meaning ; 
because,  though  the  word  <<  heirs"  is  capable  of  two  senses,  and  may 
from  other  parts  of  the  will  have  the  sense  of  «  heirs  of  the  body 
attached  to  it,  the  words  « executors  and  administrators"  are  not 
capable  of  two  senses,  and  must  be  intended  (though  not  necessary  for 
that  purpose)  to  pass  the  whole  interest.  Then  follow  these  words : 
(<  And,  in  case  any  of  my  sons  or  daughters  die  without  issue,  that  their 
share  returns  to  my  sons  and  daughters,  equally  amongst  them ;  and, 
in  case  any  of  my  sons  and  daughters  die  and  leaving  issue,  that  they 
take  their  deceased  parent's  share,  share  and  share  alike."  Now  the 
former  part  of  this  clause,  if  it  stood  alone,  would,  according  to  the  case 
Doe  dem.  Oadogan  v.  Ewart  and  the  various  authorities  there  cited  and 
commented  on,  give  to  each  of  the  children  an  estate  tail  in  the  free- 
hold. But,  in  this  case,  it  cannot  have  been  intended  by  the  testator : 
nor  can  that  part  of  the  clause  be  construed  to  give  an  estate  tail  in  the 
freeholds  by  affixing'  to  the  word  « heirs"  in  the  original  devise  the 
sense  of  «  heirs  of  the  body ;"  for  the  latter  part  of  the  clause  expressly 
provides  that,  if  there  be  issue,  they  (that  is  aU  the  issue)  shall  take 
their  parent's  share,  ^share  and  share  alike ;  so  that,  by  the  lat-  rn^^Ao 
ter  part  of  the  clause,  all  the  children  of  each  devisee  wouM  take  '- 
their  parent's  share  as  purchasers,  whereas,  if  the  former  part  of  .the 
clause  be  construed  to  give  an  estate  tail,  the  eldest  son  only  would 
take  his  parent's  share,  as  issue  in  tail,  by  descent.  Thus  there  would 
be  a  manifest  inconsistency  and  indeed  contradiction  between  the  two 
parts  of  the  clause. 

If,  therefore,  the  eldest  son  of  the  deceased  parent  takes  all,  he  must 
do  so  as  heir  general  in  respect  of  the  freehold,  and  as  administrator 
in  respect  of  the  leasehold.  On  the  other  hand,  if  all  the  children  of 
the  deceased  parent  are  to  take,  they  must  do  so  in  one  of  two  ways : 
either  by  way  of  executory  devise  and  bequest,  or  by  holding  that  the 
last  clause  cuts  down  their  parent's  interest  to  an  estate  for  life,  reject- 
ing the  words  «<  heirs,  executors,  and  administrators"  in  the  original 
devise  and  bequest. 
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First,  with  respect  to  execatory  devise. 

An  executory  devise  is  only  good  vhere  the  whole  estate  is  devised 
in  the  first  instance,  bat,  on  the  happening  of  some  contingency,  Buck 
estate  is  defeated,  and  another  person  is  to  take,  so  that,  but  for  the 
happening  of  the  contingency,  the  first  devisee  could  keep  the  irhole 
estate.  Now,  as  regards  the  leaseholds,  the  parent  under  this  will 
would  take  the  interest ;  and,  by  the  former  part  of  the  last  cUoBe 
taken  alone,  without  the  latter  part,  there  might  be  a  good  execatory 
bequest  to  the  surviving  brothers  and  sisters  on  such  parent  dying 
^^  without  leaving  U9ue  living  at  the  timeofhia  death;**  for  so  the  words 
if  he  <^  die  without  issue"  would  be  construed  in  regard  to  the  lease 
*74^1  ^^^^^>  according  to  the  case  of  Forth  v.  ^Chapman,  1  P.  Wms. 
^  663 ;  though,  in  regard  to  the  freeholds,  the  same  words  woold 
be  construed  to  mean  an  indefinite  failure  of  issue,  and  give  an  estate 
\ail.  But  then  the  parent,  if  he  did  leave  issue  living  at  the  time  of 
his  death,  would  keep  the  whole  interest,  since  the  contingency  which 
was  to  defeat  it  would  not  have  happened.  But,  when  the  latter  part 
of  the  last  clause  is  taken  with  the  former  part,  as  it  must  be,  it  is  plain 
that  the  parent  never  could  keep  the  whole  estate ;  there  is  no  contin- 
gency at  all ;  one  of  the  events  specified  in  the  last  clause  most  of 
necessity  happen ;  and  the  estate  of  the  parent  must  be  defeated  at  his 
death.  He  must  die  at  some  time,  and  he  must  die  with  or  without 
issue,  in  whatever  sense  those  words  are  taken ;  and  on  his  death  either 
his  brothers  and  sisters  or  his  children  must  take.  By  no  possibility 
xan  he  himself  have  and  keep  the  whole  estate  expressly  given  him  by 
th%  original  devise  and  bequest ;  whereas  such  possibility  is  an  essen- 
tial ingredient  to  make  an  ulterior  limitation  operate  by  way  of  execa- 
tory devise.  This  will  therefore  cannot  so  operatCii  It  is  indeed  argued 
in  Mr.  Jarman*s  book,  vol.  2,  p.  691,  commenting  on  Clayton  v.  Lowe 
(which  is  on  all  fours  with  the  present  case),  that  a  testator  may  by  his 
will  give  to  A.  an  estate  of  inheritance  during  his  life,  though  by  the 
same  will  he  makes  his  estate  to  determine  at  his  death.  At  first  sight 
thi^  looks  very  like  a  contradiction  in  terms ;  but  it  is  possible  to  con- 
ceive that  there  may  be  a  devise  to  A.  and  his  heirs,  and  farther  that, 
if  he  has  not  disposed  of  the  estate  in  his  lifetime,  and  dies  possessed 
of  it,  it  shall  on  his  death  go  over ;  but  that  is  not  the  present  case ;  and 
in  truth,  if  all  the  children  are  to  take,  it  must  be  by  the  second  way 
*744.1  ^^SS^^^^d  y  ^^^*  •  *^7  cutting  down  the  estate  of  their  parent  to 
-*  an  estate  for  life.  Now  the  rule  laid  down  by  Lord  Ellenboroogh, 
in  giving  the  judgment  of  the  Court  in  Doe  dem.  Lifford  v.  Sparrow,  13 
East,  868,  appears  to  us  to  be  the  true  one.  «« It  is  material  to  con- 
sider whether  the  devise  to  the  testUtor*s  son  and  daughter  can  operate 
so  as  to  give  effect  to  all  the  words  he  has  used,  without  rejecting  any- 
thing contained  in  the  devise,  or  introducing  anything  which  it  does 
not  contain ;  for  there  can  be  no  rejection  or  introduction,  if  all  the 
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words  83  they  stand  can  operate ;  but  if  all  the  words  as  thej  stand 
cannot  operate,  the  Coart  must  introduce  or  reject  as  may  best 
answer  what  may  appear  to  them  to  have  been  the  testator's 
intention."  Applying  this  rule  to  the  present  case,  we  must  see 
whether  we  are  compelled  to  reject  and  so  justified  in  rejecting  alto- 
gether the  words  « heirs,  executors,  and  administrators'*  in  this  will, 
or  whether  we  can  give  effect  to  those  words,  and  also  to  the  words  in 
the  last  clause.  Now  the  only  mode  of  givint;  effect  to  them  all  is  by 
treating  the  words  in  the  last  clause  as  words  of  substitution  only  in 
case  of  a  lapse,  and  referring  the  time  of  the  death  of  the  parent  there 
contemplated  to  the  lifetime  of  the  testator..  This  was  the  construction 
adopted  in  the  case  of  Doe  dem.  Lifford  v.  Sparrow,  18  East,  859,  in 
which  case  however  there  were  other  words  pointing  to  such  a  construc- 
tion in  a  subsequent  limitation,  in  which  the  words  «  both  dead  at  the 
time  of  my  decease"  were  used.  The  same  construction  was  also  adopted 
in  Clayton  v.  Lowe,  which  (as  we  have  observed)  is  precisely  the  same 
as  the  present  case.  A  similar  construction  was  adopted  in  Barker  v. 
Cocks,  6  Beavan,  82,  except  that  in  that  case,  *there  being  an  r^rjAei 
antecedent  devise  to  a  tenant  for  life,  remainder  to  the  devisee  ^ 
in  question,  general  words  speaking  of  the  death  of  such  devisee  were 
held  to  refer  to  his  death  in  the  lifetime  of  the  tenant  for  life.  It 
appears  to  be  an  established  rule  that  where  a  bequest  is  simply  to  A. 
«« and  in  case  of  his  death"  or  « if  he  die"  to  B.,  A.  surviving  the  tes- 
tator takes  absolutely.  See  Powell  on  Devises,  vol.  2,  p.  758  (3d  ed.), 
and  Williams  on  Executors  (3d  edition),  p.  1000,(a)  and  the  cases  there 
cited.  The  time  of  dying  is  referred  of  necessity  to  the  lifetime  of  tMe 
testator ;  otherwise,  as  A.  must  die  at  some  time,  the  bequest  would  be 
cut  down  to  an  interest  for  life.  The  present  case  seems  to  us  to  be 
within  the  same  rule ;  for  the  dying  of  A.  with  or  tcithout  u%ue  is  as 
certain  and  inevitable  an  event  as  the  dying  of  A.  simply. 

For  those  reasons  we  are  of  opinion  that  we  must  construe  the  last 
clause  in  this  will  as  referring  to  the  death  of  the  devisees  in  the  life- 
time of  the  testator,  in  order  to  give  effect  to  all  the  words  of  his  mill 
and  to  reject  nothing.  In  so  doing  we  are  not  adding  to  his  will  or 
introducing  new  words  into  it,  but  only  construing  the  words  which 
the  testator  has  used  himself;  these  words  as  they  stand  are  capable 
of  referring  to  death  in  his  lifetime  or  to  death  generally  at  any  time. 
We  think  that  the  case  of  Clayton  v.  Lowe,  5  B.  &  Aid.  636  (E.  C.  L*. 
R.  vol.  7),  was  well  decided,  and  shall  certify  that  in  our  opinion  the 
eldest  son  and  heir  at  law  and  administrator,  excluding  the  other  chil- 
dren of  the  deceased,  is  entitled  as  well  to  the  freehold  as  to  the  lease- 
hold estates.  A  certificate  to  that  effect  was  sent.(6) 

(a)  Pp.  1082,  3  (4th  ed.). 

(6)  Reported  by  C.  BUokbani,  Esq. 
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»7461  *^''®   Churchwardens    and    Overseers    of   HARTFIELD,  in 
-'      SUSSEX,  Appellants,  v.  The  Churchwardens  and  Overseen 
of  ROTHERFIELD,  in  SUSSEX,  Respondents. 

The  QUEEN  v.  The  Inhabitants  of  ST.  ANDREW  HOLBORN 

ABOVE  BARS. 

Under  stat  9  A  10  Viet  o.  66,  s.  1,  time  -during  which  »  paaper  hu  been  in  priion  ctsaot 
be  taken  into  computation  for  the  pnrpoee  of  making  up,  or  for  the  purpose  of  bnakiag,  a  fir* 
years'  residence. 

Therefore,  where  a  pauper,  haying  rerided  with  his  family  in  parish  R.  ten  years,  was  eomnlttid 
to  a  prison  situate  in  another  parish  on  a  charge  of  felony,  conrieted  and  eonilned  in  gsol  is 
a  third  parish  under  a  sentence  of  two  years'  imprisonment,  the  family  continuing  to  reiide  is 
R.,  and  a  warrant  was  then  applied  for  to  remove  the  family  from  R.  to  their  plaee  oi  aettU- 
ment: 

Held,  that  the  time  during  which  the  pauper  had  been  absent  fh>m  the  residenee  of  his  fsnily. 
and  in  prison,  out  of  parish  R.,  before  the  aff  .ication  for  a  warrant,  could  not  be  regarded 
as  breaking  the  residence  in  R. :  and  that  the  family  were  irremovable. 

Pauper  had  resided  in  parish  A.  five  years  next  before  the  application  after  meationei,  txelnrits 
of  a  period  during  which  he  was  in  the  workhouse  of  that  parish,  and  exclusive  of  ^o  seveni 
periods,  of  two  weeks  and  three  weeks,  during  which  he  was  imprisoned  in  a  hous*  of  eome- 
tion  not  in  parish  A.,  for  misbehaviour  in  the  said  workhouse.  After  completion  of  the  tv« 
years,  and  while  pauper  still  resided  in  A.,  application  was  made  for  an  order  of  jostiees  to 
remove  him  from  A.  to  the  place  of  his  settlement 

Held,  that  the  two  periods  of  imprisonment  were  to  be  excluded,  for  all  purposes,  in  the  eompo* 
tation  of  the  pauper's  residence  in  A.,  and  that  he  was  therefore  irremovable  under  stst  9  i 
10  Vict  c.  66,  s.  1. 

Held  also,  that,  but  for  the  proviso  of  sect  1,  excluding  periods  of  imprisonment  from  eoopiB- ' 
tation,  the  imprisonments  above  described  would  have  broken  the  residence,  though  tli« 
pauper  was  not  committed  for  felony,  and  though  he  always,  during  hia  absaneea  froa  psn^ 
A.,  intended  to  return  thither. 

HARTFIELD  v.  ROTHERFIELD. 

The  following  case  was  stated  by  consent  and  by  order  of  a  Jadge, 
under  stat.  12  &  13  Vict.  c.  45,  s.  11. 

On  2l8t  March,  1851,  an  order  of  two  justices  for  Sussex  was  obtainedi 
by  the  parish  officers  of  the  said  parish  of  Rotherfield,  for  the  remoral 
of  Sarah  Edwards,  *the  wife  of  James  Edwards,  and  her  fom 
children,  from  that  parish  to  the  said  parish  of  Hartfield.  Notice 
of  appeal  having  been  given  in  due  time,  &c.,  the  following  facts  are 
stated  for  the  opinion  of  the  Court  of  Queen's  Bench. 

The  parish  officers  of  Hartfield  admit  the  settlement  of  tbe  paupers 
to  be  in  their  parish,  but  contend  that  they  are  irremovable  under  sUt. 
«  &  10  Vict.  c.  66,  s.  1. 

James  Edwards,  the  husband  of  the  pauper,  had,  up  to  January,  18^1, 
resided  continuously  in  the  said  parish  of  Rotherfield  for  more  than  ten 
years  without  having  received  relief  from  any  parish ;  and  his  wife  and 
children  were  not  removable  from  Rotherfield  under  the  said  order 
unless  the  following  facts  constitute  a  break  in  their  residence  there. 

On  8th  January,  A.  D.  1851,  the  said  James  Edwards  and  his  said 
wife  were  apprehended  upon  a  charge  of  felony,  and  committed  from 
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their  parish  of  residence  to  the  county  gaol  9f  the  said  county  of  Sus- 
sex situate  at  Lewes  in  the  said  county,  which  gaol  is  about  eighteen 
miles  distant  from  Rotherfield.  They  both  remained  in  prison  there 
until  13th  March  last ;  when  they  were  tried  under  a  commission  of 
general  gaol  delivery  at  Lewes ;  and  James  Edwards  the  husband  was 
convicted  of  the  felony,  and  sentenced  to  two  years*  imprisonment  in  a 
county  gaol  and  house  of  correction  for  tl^e  said  county  situate  at  Pet- 
worth  in  the  same  county.  Petworth  is  about  fifty  miles  distant  from 
Rotherfield.  The  said  James  Edwards  has  ever  since  continued  to  be 
imprisoned  in  the  gaol  at  Petworth  in  execution  of  that  sentence.  Sarah 
Edwards  was  acquitted  and  discharged,  and  immediately  returned  to 
her  previous  residence  in  the  pifrish  of  Rotherfield,  where  the  children 
had  continued  during  the  absence  in  prison  of  both  ^parents,  r^i^^A 
and  where  Mrs.  Edwards  and  the  children  still  reside.  '- 

The  paupers  have  no  settlement  other  than  that  of  James  Edwards 
the  husband. 

In  case  the  Court  of  Queen's  Bench  should  be  of  opinion  that  under 
the  circumstances  stated  the  paupers,  by  reason  of  such  imprisonment 
of  the  said  James  Edwards  out  of  the  parish  of  Rotherfield,  are  remov- 
able therefrom,  then,  &c. :  agreement  th^t  the  said  order  of  justices 
shall  be  confirmed  and  judgment  be  entered  accordingly  at  the  Sessions 
next  but  one,  &g.,  pursuant  to  the  statute ;  but,  if  the  Court  of  Queen's 
Bench  should  be  of  opinion  that  the  paupers  are  irremovable  from  the 
said  parish  of  Rotherfield,  the  said  order  is  to  be  quashed,  and  judg- 
ment accordingly  entered  at  the  said  Sessions :  in  either  event,  without 
costs  to  either  party.  ^ 

The  case  was  argued  last  term  on  a  concilium.(a) 

I^a$hley,  in  support  of  the  order  of  Sessions. — The  general  principle 
ia  that  removal  breaks  the  residence ;  and  neither  the  shortness  of  the 
time  of  absence,  nor  the  intention  (if  without  the  power)  to  return, 
makes  any  difference ;  Regina  v.  Halifax,  12  Q.  B.  Ill  (E.  C.  L.  R. 
vol.  64).  The  same  principles  have  been  acted  upon  in  a  later  case.(5) 
[Lord  Campbell,  C.  J. — Those  decisions  were  on  removals  by  order  of 
justices.]  In  Regina  t;.  Salford,  12  Q.  B.  106  (E.  C.  L.  R.  vol.  64)^ 
the  pauper  had  resided  in  Salford,  the  removing  parish,  for  thirteen 
years  next  before  the  removal,  except  some  months  during  which,  and 
within  the  last  five  years,  he  was  confined,  under  sentence  for  misde- 
meanour, in  a  House  of  Correction  out  of  Salford.  This  Court  held 
that  the  ^period  during  which  he  so  resided  out  of  the  parish  r«y^Q 
constituted  a  break.  Regina  v.  Lott  Shrigley,  12  Q.  B.  143  (E.  ^ 
G.  L.  R.  vol.  64),  was  a  similar  case.  [Patteson,  J. — There  no  five 
years'  residence  had  ever  been  completed.]  The  decision  proceeded 
npon  the  authority  of  Regina  t;.  Salford.     The  intention  of  stat.  9  k 

(a)  NoTember  13th.    Before  Lord  Campbell,  C.  J.,  PattoioD,  Coleridge,  and  WIghtman,  Ji. 
Ik)  See  Regina  v.  Caldeeoto,  ante,  p.  62. 


749  HARTFIELD  v.  ROTHERFIELD.    H.  T.  1852. 

10  Vict.  c.  66,  8.  1,  is  that  the  privilege  of  irremovability  sbotild  not 
be  given  to  felons.  [Lord  Campbell,  C.  J. — Sappose  the  prison  were 
within  the  parish;  Colbridge,  J. — The  time  of  imprisonment  would 
still  be  excluded  from  computation  by  the  words  <«  shall  be  a  prisoner 
in  a  prison."  The  intention  of  the  statute  probably  was  that  parishes 
in  which  prisons  were  should  not  be  in  danger  of  having  the  prisoners 
fixed  upon  them.]  The  Legislature  must  have  contemplated  that  irre- 
movability should  cease  when  the  person  had  been  removed  from  the 
parish.  [Lord  Campbell,  C.  J. — If  a  lunatic  were  confined  in  sn 
asylum  within  the  parish,  the  period  of  confinement  would  not  reckon 
in  the  five  years,  but  there  would  be  no  break ;  you  say  it  wonld  be 
otherwise  if  the  asylum  were  out  of  tife  parish.]  Begina  t;.  Holbeck, 
16  Q.  B.  404  (E.  C.  L.  R.  vol.  71),  may  be  cited  on  the  other  side; but 
that  case  was  argued  and  decided  on  the  particular  circumstances,  and 
shows  only  that  imprisonment  is  not  necessarily  a  break.  The  respon- 
dents are  not  obliged,  in  this  case,  to  draw  an  exact  line  as  to  the 
imprisonment  which  shall  thus  operate ;  but  imprisonment  out  of  the 
parish  for  felony  clearly  does  so.  Otherwise  the  constructive  residence 
might  be  held  to  last  through  a  twenty  years'  transportation.  Stat.  36 
♦7*^01  ^'  ^'  ^'  ^^^'  ^'  ^'  ®^*cts  that  every  person  who  ^shall  have  been 
^  convicted  of  any  felony  shall  be  considered  actually  chargeable, 
within  the  meaning  of  that  Act,  to  the  parish  in  which  he  shall  reside, 
and  shall  be  liable  to  be  removed  to  the  parish  of  his  last  legal  8ettl^ 
ment.  The  person  so  convicted,  therefore,  cannot  any  longer  be  an 
irremovable  resident,  unless  stat.  9  &  10  Vict.  c.  66,  s.  1,  was  meant  to 
repeal  the  prior  Act ;  but  no  such  intention  appears. 

Pickering,  contrd. — Stat.  35  6.  3,  c.  101,  s.  5,  was  intended  only  to 
fix  chargeability,  which  is  not  in  question  here.  Regina  v.  Holbeck 
decides  expressly  that  imprisonment  out  of  the  parish  is  not  of  itself  a 
break.  Regina  v.  Salford,  there*cited,  is  the  only  case  which  appears 
to  establish  the  contrary.  ['Lord  Campbell,  C.  J. — The  Court  laboured 
to  distinguish  Regina  v.  Holbeck  from  that  case.]  It  is  argued  here 
that  Regina  i;.  Holbeck  was  decided  upon  its  own  circumstances :  bnt 
the  Court  there  insisted  generally  upon  the  danger  of  allowing  the  right 
consequent  upon  residence  to  be  defeated  by  imprisonment ;  and  thej 
said :  <«  Nor  is  there  anything  in  the  statute  tending  to  define  the 
meaning  to  be  attached  to  the  term  <  residence,' which  is  capable  of 
being  applied  to  various  combinations  of  facts :  neither  is  there  any 
authority  for  it."  If  the  party  is  absent  under  compulsion  of  law  (other 
than  removal  under  an  order  of  justices,  which  may  stand  upon  different 
grounds)  there  is  no  break  of  the  residence.  Tbe  family,  here,  con- 
tinued to  reside.  [Coleeidge,  J. — That  cannot  make  the  distinction. 
Lord  Campbell,  C.  J. — Do  you  say  that,  if  the  husband  went  to 
^-_^  Australia  *under  sentence  of  transportation  for  life,  he  might  be 
^  considered  as  still  residing  here?]     It  must  be  admitted  that 
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there  should  be  some  indicia  of  continued  residence ;  and  it  is  difficult 
to  say  where  the  line  should  be  drawn.  In  Begina  v.  Holbeck,  the  case 
of  Regina  v.  Pott  Shrigley,  as  well  as  that  of  Begina  v.  Salford,  was 
distinguished  from  the  case  then  before  the  Court.  Begina  v.  Holbeck 
clearly  shows  that  the  power  to  return,  in  addition  to  the  animus,  is  not 
necessary  to  a  residence.  The  imprisonments  there  were  for  non-pay- 
ment of  fines  for  misdemeanour ;  but  the  cause  of  detention  can  make 
DO  legal  difference.  There  is  a  personal  absence  in  each  case ;  the  ques- 
tion is,  how  it  operates.  If  the  party  is  imprisoned  on  a  charge  of 
felony,  is  he  absent  after  conviction,  and  not  absent  before?  It  is 
agreed  that,  if  the  prison  be  within  the  parish,  and  the  wife  and  family 
continue  residing,  there  is  no  absence  to  constitute  a  break.  [Colekidgb, 
J. — Only  the  time  of  imprisonment  does  not  reckon  in  the  five  years.] 
No  one  will  contend  that  such  an  imprisonment  is  an  absence  if  the 
charge  be  felony  but  not  if  it  be  a  misdemeanour :  then  why  should 
felony  constitute  an  absence  when  the  imprisonment  is  out  of  the  parish  ? 
In  Niaa  v.  Davis,  4  Com.  B.  444  (E.  C.  L.  B.  vol.  56),  it  was  held  that  a 
person  who  had  a  permanent  dwelling-place  in  London,  where  his  wife 
and  family  lived,  hut  was  himself  a  prisoner  under  a  ca.  sa.  in  Badnor- 
shire,  was  sufficiently  a  resident  in  London  to  petition  the  London  Court 
of  Bankruptcy.  Bex  v.  Mitchell,  10  East,  511,  is  to  a  similar  effect, 
as  to  the  inhabitancy  of  an  absent  militia-man.  [Lord  *Camp-  rn^fj^o 
BELL,  C.  J. — I  am  afraid  these  common  law  cases  of  constructive  ^ 
residence  will  not  assist  us  much.] 

Pa$hleyy  in  reply. — Thd  supposed  case  of  transportation  has  not  been 
answered,  and  reduces  the  argument  on  the  other  side  ad  absurdum. 
The  mere  animus  revertendi,  without  the  right,  cannot  be  regarded. 
[Coleridge,  J. — Suppose  the  party  is  committed  on  a  charge  of  felony, 
confined  six  months,  and  acquitted.  Is  he  removable  or  not  ?  Lord 
Campbell,  G.  J. — Suppose  he  is  taken  up  for  a  breach  of  the  peace, 
and  detained  three  months  in  default  of  finding  bail.  Is  that  a  break  ?] 
The  latter  case  would  be  like  Begina  v.  Holbeck,  16  Q.  B.  404  (E.  C. 
L.  B.  vol.  71).  It  is  not  necessary  to  draw  an  exact  line  between  that 
case  and  the  present:  it  is  enough  to  maintain  that  a  distinct  rule 
applies  to  all  cases  of  felony.  Irremovability  under  stat.  9  ft  10  Vict, 
c.  66  is  a  privilege,  and  is  lost  by  absence  under  sentence  of  imprison* 
ment  for  felony.  [Lord  Campbell,  C.  J. — Will  you  lay  down  a  prin- 
ciple in  terms  ?]  No  general  principle  is  asserted :  but  the  case  of  felony 
stands  upon  its  own  grounds :  felony  is  distinct  from  all  other  causes 
of  commitment ;  and  all  cases  of  felony  will  come  under  the  same  rule ; 
Gray  t;.  The  Queen,  11  CI.  ft  Fin.  427,  afibrds  an  instance.  Felony  is 
a  civil  death.  [Coleridge,  J. — When  did  James  Edwards  die,  in  this 
case  ?]  When  he  received  judgment ;  and  the  efiect  of  the  judgment 
would  relate  back  to  the  time  of  his  leaving  the  parish  to  go  to  prison. 
[Lord  Campbell,  C.  J. — You  will  allow  that  there  is  a  continued  resi- 
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dence  if  the  party  is  acquitted  though  he  has  lain  six  months  in  gaol!] 
*7f^v\  ^^  ^  enough  "^to  say  that  the  present  case  is  very  different  fron 
-^  that.  At  common  law,  if  a  man  was  banished,  or  had  abjiixed 
the  realm,  his  wife  was  regarded  as  a  feme  sole ;  4  Yin.  Abr.  152,  1S3, 
tit.  Baron  and  Feme^  (L.  a) ;  Go.  Litt.  132  b,  183  a. 

Cur,  adv.  vutL 


The  QUEEN  v.  ST.  ANDREW,  HOLBORN. 

On  appeal  against  the  after-mentioned  order  of  justices,  dated  15tb 
October,  1850,  the  Sessions  confirmed  the  order,  subject  to  the  opinioa 
of  this  Court  upon  a  case,  the  material  parts  of  which  were  as  follows. 

The  order  appealed  against  was  for  the  removal  of  Thomas  Connor, 
single  man,  aged  19  years  (the  illegitimate  son  of  Ellen  Connor,  de- 
ceased), from  the  parish  of  St.  Mary,  Islington,  to  the  parish  of  St. 
Andrew  Holborn  above  Bars,  in  the  county  of  Middlesex,  the  place  of 
his  last  legal  settlement ;  and  the  ground  of  appeal  was  that,  at  the 
time  of  the  application  for,  and  making  of,  the  said  order,  the  said 
Thomas  Connor  was  irremovable  from  St.  Mary,  Islington,  by  reason 
of  five  years'  residence  in  the  said  parish,  within  stat.  9  &  10  Yict.  e. 
66,  8.  1. 

At  the  hearing  of  the  appeal,  it  appeared  that  the  pauper  had  resided 
in  the  respondent  parish  for  upwards  of  ten  years  next  before  the  appli- 
cation, and  upwards  of  five  years  next  befo/e  the  said  application  ex- 
cluding in  the  computation  of  the  said  five  years  the  time  during  which 
he  was  an  inmate  of  the  workhouse  of  the  said  parish,  and  the  times 
*7^4.1  ^^^^^S  ^liich  he  waa  imprisoned,  as  '''hereafter  will  appear.  The 
^  Court,  however,  determined  that  the  pauper  was  removable,  asd 
that  the  order  ought  to  be  confirmed,  as  they  considered  that  the  resi- 
dence in  the  respondent  parish  was  interrupted  and  broken  by  the  fol- 
lowing facts. 

On  the  2d  January,  1849,  the  pauper,  being  then  an  inmate  of  the 
workhouse  of,  and  situated  in,  the  respondent  parish,  was  charged  with 
misbehaviour  in  such  workhouse,  and  was  therefore  ordered  to  be  im- 
prisoned for  three  weeks  in  the  House  of  Correction  for  Middlesex. 
The  pauper  underwent  such  imprisonment  in  the  said  House  of  Gorree- 
tion,  which  is  not  situate  in  the  said  parish  of  St.  Mary,  Islington,  bat 
in  the  neighbouring  parish  of  St.  James,  Glerkenwell.  (The  case  then 
set  out  the  warrant  under  which  the  pauper  was  imprisoned.) 

On  the  27th  of  March,  1850,  the  pauper,  then  again  residing  in  the 
workhouse  of  and  in  the  respondent  parish,  was  again  similarly  com- 
mitted to  the  House  of  Correction  on  a  like  charge  of  misbehaviour  in 
the  said  workhouse,  and  on  this  second  occasion  he  suffered  an  impri- 
sonment of  two  weeks  in  the  House  of  Correction,  under  such  last-men 
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tioned  commitment.  On  the  termination  of  each  imprisonment  the 
pauper  immediately  returned  to,  and  was  received  in,  the  said  work- 
house of  the  respondent  parish ;  and  the  Court  found  (if  warranted  in 
60  finding)  from  the  fact  of  his  actual  return  above  named,  and  having 
no  other  evidence  of  his  intention  before  them,  and  such  finding  being 
material  to  the  case,  that  it  was  always  his  intention  to  return,  from  the 
time  of  his  committal. 

The  question  for  the  opinion  of  this  Court  was :  Whether  the  impri- 
sonment described  was  insuflScient  to  destroy  the  pauper's  irremova- 
bility from  the  respondent  parish.  If  the  Court  should  decide  in  the 
affirmative,  *the  order  of  Sessions  was  to  be  quashed,  and  the  r^i^;.;- 
order  of  removal  quashed,  on  the  ground  of  irremovability.  If  ^ 
the  Court  should  decide  otherwise,  both  orders  to  stand  confirmed. 

The  case  was  argued  in  last  term.(a) 

Bodkin^  in  support  of  the  order  of  Sessions. — An  actual  removal  out 
of  the  parish,  by  operation  of  law,  where  the  pauper  has  no  power  to 
control  or  stop  the  removal,  is  a  break  in  the  residence ;  Regina  v.  Sal- 
ford,  12  Q.  B.  106  (E.  C.  L.  R.  vol.  64),  Regina  v.  Pott  Shrigley,  12 
Q.  B.  143  (E.  C.  L.  R.  vol.  64),  Regina  v.  Halifax,  12  Q.  B.  Ill  (E.  C. 
L.  R.  vol.  64),  Regina  v.  Seend,  12  Q.  B.  133  (E.  C.  L.  R.  vol.  64). 
On  the  other  side,  Regina  v.  Holbeck,  16  Q.  B.  404  (E.  C.  L.  R.  vol. 
71),  will  be  relied  on.  [Colbridge,  J. — There  the  pauper  was  impri- 
soned, out  of  the  parish,  in  default  of  paying  a  fine,  upon  a  summary 
conviction :  was  it  not  in  his  power,  in  that  case,  to  relieve  himself  from 
imprisonment  by  paying  the  fine  ?]  That  fact  does  not  appear.  Lord 
Campbell,  C.  J.  there  asked  what  would  be  the  effect  of  a  temporary 
imprisonment  upon  a  charge  which  was  afterwards  dismissed.  It  would 
seem  that  in  such  a  case  the  pauper  would  be  reinstated  in  the  rights 
which  he  had  before  the  imprisonment,  as  soon  as  it  was  shown  to  be 
unfounded.  Rex  i;.  Great  Salkeld,  6  M.  &  S.  408,  is  decided  on  that 
principle.  The  objection,  therefore,  suggested  in  Regina  t;.  Holbeck, 
that  frivolous  commitments  of  paupers  might  be  purposely  made, 
amounts  to  nothing ;  such  commitments  would  not  aSect  the  *re- 
sidence.  Nor  is  it  likely  that  there  would  be  collusion  between 
the  magistrates  and  the  parish  officers,  especially  at  the  risk  of  a  crimi- 
nal information.  In  Regina  v.  Holbeck,  16  Q.  B.  409  (E.  C.  L.  R.  vol. 
71),  the  Court  assumed  that  thd  pauper  had  a  residence  in  the  parish 
from  which  he  was  removed,  and  an  intention  of  returning  thereto  as 
soon  as  the  term  of  his  imprisonment  had  expired.  That  assumption 
cannot  be  made  as  a  general  rule ;  nor  can  it  be  made  in  the  present 
case,  where  the  pauper  has  no  domicile.  [Lord  Campbell,  C.  J. — 
What  general  rule  would  you  suggest  ?]  That,  wherever  a  pauper  is 
removed  by  a  legal  instrument  to  another  parish,  and  he  submits,  he 
cannot  be  held  to  have,  while  there,  the  power  or  the  intention  of  re- 

(a)  NoTember  19th,  1861.    Before  Lord  CampbeU,  G.^.,  Pfttteson  and  Coleridge,  Js 
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turning.  [Lord  Gampbbll,  C.  J. — The  Court  arrived  at  an  oppo8it« 
conclusion  upon  those  very  facts,  in  Regina  t;.  Holheck,  16  Q.  B. 
404  (E.  G.  L.  R.  vol.  71).]  Perhaps  it  would  be  more  correct  to  say 
that,  where  he  submits,  when  he  has  the  power  of  terminating  the  im- 
prisonment if  he  chooses,  he  cannot  be  held  to  have  an  animus  redeundi. 
[Coleridge,  J. — ^The  statute  does  not  say  anything  about  a  break  of 
residence ;  do  you  make  use  of  that  phrase  as  explaining  the  enactment 
or  the  proviso  ?]  It  has  already  been  decided  that  such  a  bar  to  irre- 
movability as  is  here  contended  for  does  not  arise  under  the  proviso ; 
it  amounts  to  a  break  in  the  residence,  or  nothing.  [Lord  Campbbll, 
C.  J. — Suppose  an  imprisonment  within  the  parish,  and,  exclusive,  of 
the  period  of  that  imprisonment,  a  residence  for  five  years ;  is  the  pau- 
per removable  ?  Coleridge,  J. — The  proviso,  which  excludes,  for  all 
^---^  purposes,  the  different  periods  '''named  from  the  computation  of 
-I  a  five  years'  residence,  still  leaves  open  the  question,  What  does 
<«  shall  have  resided,"  in  the  enacting  clause,  mean  ?] 

Pashlei/j  contrtl. — Regina  v.  Salford  is  no  doubt  a  strong  authority, 
but  it  is  the  only  one,  to  show'  that  the  proviso  does  not  extend  gene- 
rally to  all  imprisonments,  whether  in  or  out  of  the  parish  in  which  the 
pauper  resides.  Regina  v.  Halifax  decides  only  that  a  removal  under 
the  Poor  Law  Acts  is  a  disruption  of  residence ;  it  is  no  authority  as  to 
the  effect  of  an  imprisonment.  And  in  Regina  v.  Leaden  Roothing,  13 
Q.  B.  181  (E.  C.  L.  R.  vol.  64),  which  decided  that  a  lunatic  pauper 
might  be  removed  by  an  order  of  justices  to  an  asylum  out  of  the  parish 
in  which  he  had  resided  for  more  than  five  years  before  the  application 
for  such  order,  the  Court  seems  to  have  doubted  whether  such  removal 
would  create  a  break  in  the  five  years'  residence. 

Moreover,  a  distinction  may  be  drawn  between  imprisonment  for 
felony  and  imprisonment  for  minor  offences.   In  the  former  case  a  break 
of  residence  necessarily  takes  place ;  for  the  felon  loses  all  civil  rights. 
The  Crown  has  still  the  year,  day,  and  waste  in  the  land  of  a  felon ;  S 
Inst.  86 ;    and  may  even  destroy  his  house,  so  that  he  has  no  place  to 
return  to.     In  such  cases,  therefore,  there  can  be  no  animus  redeuncU. 
It  would  be  a  violent  assumption  to  hold  that  anything  short  of  fi^lony 
creates  such  a  break.    [Lord  Campbell,  C.  J. — Would  you  import  that 
distinction  into  the  enacting  clause,  or  into  the  proviso  ?]     Into  the 
*7^A1  '*'^'^^^^^°S  clause.    [Coleridge,  J. — Can  the  legal  incidents  of 
-^  an  imprisonment  be  affected  by  the  existence  or  non-existence 
of  an  intention  to  return  ?     Suppose  the  case  of  a  man  imprisoned  for 
a  misdemeanour,  who  does  not  intend  to  return.]   The  distinction  seems 
to  be,  that  in  cases  of  imprisonment  for  misdemeanour  the  question  of 
constructive  residence  turns  upon  the  existence  of  an  animus  redeundi; 
but  that  in  cases  of  imprisonment  for  felony  the  animus  red^ndi,  if  it 
exists,  makes  no  difference ;  the  residence  is  broken.    It  is  obvious  that 
a  wider  rule  as  regards  the  creation  of  a  break  in  the  residence  by  im- 
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prisonment  would  encourage  fraudulent  and  collusive  charges  against 
paupers,  a  danger  of  which  Regina  v.  St.  Marjlebone,  16  Q.  B.  299 
(E.  G.  L.  R.  vol.  71),  is  an  instance,  and  which  is  guarded  against  by 
sect.  6  of  Stat.  9  &  10  Vict.  c.  66.  An  imprisonment  for  any  offence 
short  of  felony  cannot  create  a  break  in  the  residence,  any  more  than 
an  attachment  for  non-payment  of  costs,  or  a  committal  under  the 
County  Courts  Act.  [Lord  Campbell,  C.  J. — Do  you  contend  that, 
under  the  enacting  clause  of  sect.  1,  there  is  still  a  constructive  resi- 
dence, in  spite  of  such  an  imprisonment  as  that  in  the  presefit  case  ?] 
Yes :  and  it  is  important  that  the  definition  of  residence  should  not  be 
too  much  restricted.  [Coleridge,  J. — Then,  in  cases  of  imprisonment 
for  offences  short  of  felony,  it  is  for  the  Sessions  to  say  whether  there 
was  an  animus  redeundi  or  not.]  It  is  so ;  Regina  v,  Tacolnestone,  12 
Q.  B.  157  (E.  C.  L.  R.  vol.  64). 

The  civil  law  recognises  a  distinction  analogous  to  the  distinction  in 
the  English  law  between  felony  an4  minor  offences.  In  those  cases 
where  the  offence  was  punished  by  deportatio,  the  culprit  lost  his 
*domicilium  and  all  civil  rights ;  where  he  was  punished  by  rele-  r^jf-a 
gatio  only,  he  retained  his  domicilium.  (Upon  this  point  Posh-  ^ 
lei/  referred  to  Cujacius  (vol.  ii.  p.  1506,  C.  ed.  Lugd.  1614),  and  various 
commentaries  upon  the  Digest  and  the  Civil  law.)        Our.  adv.  vult 

Lord  Campbell,  C.  J.,  in  this  term  (January  21st),  delivered  the 
judgment  of  the  Court  in  both  cases. 


HARTFIELD  v.  ROTHERFIELD. 

We  are  of  opinion  in  this  case  that  the  order  of  removal  ought  to  be 
quashed. 

The  question  turns  entirely  on  the  right  construction  of  stat.  9  &  10 
Vict.  c.  66,  s.  1,  the  material  words  of  which  are :  <^  No  person  shall 
be  removed,  nor  shall  any  warraixt  be  granted  for  the  removal  of 
any  person,  from  any  parish  in  which  such  person  shall  have  resided 
for  five  years  next  before  the  application  for  the  warrant :  provided 
always,  that  the  time  during  which  such  person  shcUl  be  a  prisoner  in  a 
prison^  or  shall  be  serving  Hei*  Majesty  as  a  soldier,  marine,  or  sailor, 
or  reside  as  an  in-pensioner  in  Greenwich  or  Chelsea  Hospitals,  or  shall 
be  confined  in  a  lunatic  asylum,  or  house  duly  licensed  or  hospital  re- 
gistered for  the  reception  of  lunatics,  or  as  a  patient  in  a  hospital,  or 
during  which  any  such  person  shall  receive  relief  from  any  parish,  or 
shall  be  wholly,  or  in  part  maintained  by  any  rate  or  subscription  raised 
in  a  parish  in  which  such  person  does  not  reside,  not  being  a  bon&  fid^ 
charitable  gift,  shall  for  all  purposes  be  excluded  in  the  computation  of 
time  hereinbefore  mentioned :"  «  provided  always,  that  whenever  any 
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»7fim  P®^®^^  *8hall  have  a  wife  or  children  having  no  other  settlement 
-*  than  his  or  her  own,  such  wife  and  children  shall  be  removable 
whenever  he  or  she  is  removable,  and  shall  not  be  removable  when  he 
or  she  is  not  removable." 

The  order  of  removal  of  Sarah  Edwards,  wife  of  James  Edwards,  and 
their  children,  from  the  parish  of  Rotherfield  to  the  parish  of  Hartfield, 
their  place  of  settlement,  was  obtained  on  21st  March,  1851.  Down 
to  8th  January,  1851,  James  Edwards  had  continuously  resided  in 
Botherfield  for  more  than  ten  years  without  having  received  relief  from 
any  parish.'  On  that  day  he  was  apprehended  on  a  charge  of  felony, 
and  committed  to  the  county  gaol,  which  is  out  of  the  parish  of  Bother- 
field.  He  remained  in  prison  till  the  13th  of  March  following,  when  he 
was  tried  at  the  Assizes,  convicted  of  felony,  and  sentenced  to  two 
years'  imprisonment  in  a  house  of  correction  out  of  the  parish  of  Bother- 
field.  There  he  remained  when  the  order  of  removal  was  made.  We 
are  to  determine  whether  by  reason  of  this  imprisonment  his  wife  and 
children  were  removable  to  the  place  of  his  settlement. 

Looking  merely  to  the  first  enactment  of  the  statute,  they  clearly 
were  removable ;    for  that  requires  that  regard  should  be  had  to  the 
state  of  facts  at  the  tiin^  when  the  warrant  was  applied  for ;  and  James 
Edwards  cannot  be  considered  as  being  then  resident  in  the  parish  of 
Botherfield.     If  it  had  been  found  as  a  fact  that  he  intended  to  return 
thither  at  the  expiration  of  his  sentence,  we  should  have  thought  this 
quite  immaterial ;  for,  being  imprisoned  in  another  parish,  under  lawful 
authority,  without  any  power  of  leaving  his  prison,  he  cannot  be  con- 
sidered constructively  resident  elsewhere.    Therefore,  if  there  had  been 
*7^i  1  °^  subsequent  provision  in  '*'the  statute  as  to  imprisonment,  as 
^  soon  as  James  Edwards  had  been  lawfully  imprisoned  out  of  the 
parish  of  Botherfield  the  effect  of  his  prior  residence  there  to  confer 
irremovability  upon  him  and  his  family  would  have  been  entirely  gone. 
Biit  a  provision  follows,  «« that  the  time  during  which  such  person  shall 
be  a  prisoner  in  &  prison"  «<  shall  far  all  purposes  be  excluded  in  the 
computation  of  time  hereinbefore  mentioned."     What  are  the  purposes 
here  referred  to  ?     These  two  appear  to  be  included :  first,  computing 
whether  there  has  been  altogether  a  residence  of  five  years  within  the 
parish ;  and,  secondly,  computing  whether  there  has  been  a  continuous 
residence  of  five  years  down  to  the  time  when  the  warrant  is  applied 
for.     Both  must  concur  to  confer  irremovability.     What  then  is  the 
intention  of  the  Legislature  by  this  provision  ?     First :  that,  in  cop- 
puting  whether  the  pauper  has  resided  altogether  five  years  in  the 
parish,  the  time  during  which  he  has  been  a  prisoner  in  any  prison  either 
in  or  out  of  the  parish  shall  be  excluded  from  the  computation ;  aad, 
secondly^  that  the  same  course  shall  be  pursued  in  computing  whether 
there  has  been  a  residence  of  five  years  next  before  the  application  for 
the  warrant ;   or,  in  other  words,  that  the  time  of  the  imprisoDmeat 
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shall  neither  tell  in  making  up  the  five  years  nor  shall  operate  as  a 
break  in  the  residence,  if  altogether  it  has  continaed  for  five  years. 

Looking  to  the  whole  scope  of  this  proviso,  we  think  it  distinctly 
intimaf^s  that,  in  the  compatation  to  determine  whether  the  pauper  is 
removable,  certain  periods  of  time  are  to  be  struck  out  of  the  computa- 
tion for  aU  purposes :  and  the  result  is  to  be  arrived  at  as  if  these 
periods  of  time  never  had  existed;  so  as  to  prevent  the  pauper  from 
taking  advantage  of  them  in  making  up  his  *five  years,  and  to  r^fjr^Q 
prevent  the  parish  officers  from  depriving  him  of  the  statiis  in  ^ 
the  parish  which  he  has  acquired,  by  reason  of  any  of  the  enumerated 
occurrences,  some  of  which  were  very  likely  to  happen. 

An  attempt  has  been  made  at  the  bar  to  draw  a  distinction  between 
imprisonment  for  felony  and  imprisonment  for  misdemeanour  or  for  non- 
payment of  a  penalty  or  of  a  debt ;  imprisonment  for  a  felony  working 
a  break  in  the  residence,  but  not  the  others.  It  would  have  been  strange 
if  the  Legislature  had  made  such  a  distinction,  as  there  is  surely  as 
much  reason  for  enacting  that  an  imprisonment  for  three  years  on  a 
conviction  for  perjury  should  deprive  the  person  of  his  irremovability 
as  an  imprisonment  of  three  days  for  stealing  a  sixpenny  loaf.  But  the 
language  employed  includes  all  lawful  imprisonments  in  any  prison, 
without  distinction  of  felony,  mfedemeanour,  or  debt. 

With  one  exception  the  decisions  upon  this  statute  are  all  reconcile- 
able  with  the  view  we  now  take  of  it.  That  exception  is  Begina  v. 
Salford,  12  Q.  B.  106  (E.  C.  L.  R.  vol.  64).  There  the  pauper  had 
been  residing  in  the  parish  of  Salford  thirteen  years  preceding  the  date 
of  the  order  of  removal,  except  some  monthsi  during  which  he  was  im- 
prisoned in  the  House  of  Correction  in  another  parish  under  sentence 
for  a  misdemeanour ;  and  it  was  held  that  this  imprisonment  should  be 
included  in  the  computation  in  considering  whether  he  had  resided  in 
Salford  five  years  next  before  the  application  for  the  warrant,  so  as  to 
render  him  removable. 

On  further  consideration  of  the  statute,  we  think  that  sufficient  effect 
was  not  given  in  that  case  to  the  words  *^^  for  all  purposes ;"  and 
its  authority  is  already  considerably  shaken  by  the  subsequent 
decision  of  Begina  v.  Holbeck,  16  Q.  B.  404  (E.  G.  L.  B.  vol.  71). 

Regina  v.  Halifax,  12  Q.  B.  Ill,  Begina  v.  Seend,  12  Q.  B.  138, 
Begina  v.  Barnsley,  12  Q.  B.  193,  and  Begina  v.  Galdecote,  ante,  p.  52, 
the  cases  in  which  it  was  held  that  absence  from  the  parish  under  an 
qfder  of  removal  causes  a  break  in  the  residence,  do  not  touch  the  con- 
struction of  the  provi3ion  in  question,  as  it  does  not  extend  to  such 
an  absence.  .  The  pauper  cannot  possibly  be  considered  resident  in  the 
parish  when  he  is  removed  from  it  by  a  valid  order  reciting  that  he  has 
unlawfully  intruded  into  it ;  and  there  is  no  direction  that  this  absence 
shall  not  be  taken  into  the  computatfon ;  therefore  it  necessarily  makes 
a  break  in  the  residence. 
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The  decijsion  in  Regina  v.  Pott  Shrigley,  12  Q.  B.  143,  may  be  sup- 
ported on  the  ground  that  there  the  husband  of  the  pauper  had  been  trans- 
ported. This  was  an  absence  from  the  parish  which  is  not  met  by  the 
provision  about  the  eomputatian^  and  therefore  is  a  break  in  the  reaideoce. 

Finally,  we  think  that  Regina  v.  Holbeck  was  well  decided ;  for, 
although  there  may  be  difficulty  as  to  a  constructive  residence  in  the 
removing  parish  while  the  pauper  w'as  lawfully  imprisoned  in  another 
parish  under  a  conviction  in  default  of  payment  of  a  fine,  it  comes 
within  our  present  construction  of  the  provision  that  the  time  such 
person  shaH  be  a  prisoner  in  a  prison  shall  for  all  purposes  be  ezcladed 
from  the  computation. 

For  these  reasons  we  are  of  opinion  that  the  order  of  removal  in  this 
case  is  in  violation  of  the  Act  of  Parliament,  and  ought  to  be  quashed. 


*764]         *The  QUEEN  v.  ST.  ANDREW,  HOLBORN. 

In  this  case  the  pauper  was  removed  from  the  parish  of  Islington  to 
the  parish  of  St.  Andrew,  Holborn.  It  is  admitted  that  this  is  the 
place  of  his  settlement ;  and  the  only  question  is,  whether  he  was  irre- 
movable by  residence  under  stat.  9  j»  10  Vict.  o.  66.  The  sessions 
found  that  he  had  resided  in  Islington  for  upwards  of  ten  years  next 
before  the  application  for  the  order  of  removal,  excluding  a  period  of 
three  weeks  during  which  he  was  imprisoned,  for  misbehaviour  in  the 
workhouse,  in  the  House  of  Correction  for  the  county  of  Middlesex,  out 
of  the  parish  of  Islington,  from  the  2d  of  January,  1849 ;  and  excluding 
another  period  of  fourteen  days  from  the  27th  of  March,  1850,  during 
which  he  was  imprisoned  in  the  same  House  of  Correction  for  the  like 
offence.  On  the  termination  of  each  imprisonment,  he  immediately 
returned  to,  and  was  received  in,  the  workhouse  of  the  parish  of  Isling- 
ton. From  this  the  Sessions  inferred  that  it  was  always  his  intention 
so  to  return  from  the  time  of  his  committal. 

It  was  contended,  in  a  very  learned  argument,  illustrated  by  many 
texts  from  the  Digest,  and  quotations  from  Cujacius  and  other  writers 
on  the  Civil  law,  that  such  an  imprisonment,  according  to  the  just  con- 
struction of  Stat.  9  &  10  Vict.  c.  66,  s.  1,  does  not  operate  a  break  in 
the  residence  so  as  to  take  away  irremovability,  because,  not  being  for 
a  felony,  but  only  for  a  misdemeanour,  it  resembles  not  the  deportation 
of  the  Roman  code,  by  which  civil  rights  were  lost,  but  relegation^  which 
did  not  draw  along  with  it  any  loss  of  civil  rights.  We  have  arrived  at 
the  conclusion  that  the  imprisonment  does  not  operate  a  break  by  the 
^-^_  simpler  and  safdr  ^process  of  gathering  the  intention  of  the 
^  Legislature  from  the  language  of  the  Act  of  Parliament.  For 
the  reasons  which  we  have  state(^  in  the  preceding  case,(a)  it  seems  to 

(a)  Hartfleld  v.  Rotherfield,  ante,  p.  746,  759. 
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Qfl  that,  without  the  aid  of  the  proyiso^  the  imprisonment  would  operate 
a  break  in  the  residence,  although  the  conviction  was  not  for  felony, 
and  although  the  pauper,  while  in  prison,  always  had  the  intention  of 
returning  to  Islington ;  as,  during  the  thr^e  weeks  and  fourteen  days, 
he  was  by  lawful  compulsion  confined  in  a  prison  out  of  the  parish  of 
Islington,  and  he  had  no  power  to  return  to  it  till  after  he  had  under- 
gone his  sentence.  Looking  merely  to  residence  under  the  first  enact- 
ment of  the  statute,  we  cannot  distinguish  this  absence  from  absence 
tinder  an  executed  order  of  removal.  But  the  statute,  making  no  pro- 
vision to  exclude  from  the  computation  absence  under  «n  order  of 
removal,  does  contain  a  provision  that  the  time  during  which  the  pauper 
shall  be  a  prisoner  in  a  prison  shall  for  all  purpo$e8  be  excluded  from 
the  computation.  Therefore,  as,  excluding  the  two  periods  of  imprison- 
ment from  the  computation  in  this  case,  the  pauper  had  resided  five 
years  in  Islington,  next  before  the  application  for  the  order  of  removal^ 
we  are  of  opinion  that  the  order  of  removal  and  the  order  of  Sessions 
confirming  it  ought  to  be  quashed.  Orders  quashed. 
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Plidntiffa,  merchants  at  New  York,  by  direotioii  and  on  aooount  of  B.,  forwarded  to  defendant, 
a  eommission  agent  at  Hall,  employed  by  B.,  the  inroieee  and  bills  of  lading  of  two  cargoes, 
against  which  they  drew  npon  defendant  bills,  whioh  he  accepted  and  paid.  Defendant  sold 
the  oargoes,  which  did  not  realise  enough  to  coyer  the  amount  of  his  acceptances.  Plaintiffs 
afterwards,  by  direction  of  B.,  forwarded  to  defendant  the  invoice  and  bill  of  lading  of  another 
eargo,  which  had  been  purchased  by  B.  with  money  supplied  by  plaintiffs,  and  the  bills  of 
lading  of  which  had  been  specially  endorsed  to  them  as  a  security,  and  were  by  them  specially 
endorsed  to  defendant;  plaintiffs  at  the  same  time  stating  that  they  had,  by  direction  of  B., 
drawn  upon  defendant  for  part  of  the  price.  Defendant,  without  knowing  that  plaintiffs  had 
made  advances  to  B.',  took  the  bill  of  lading,  disposed  of  the  cargo,  and  placed  the  prooeeds 
to  the  credit  of  B.  Held,  that  defendant  was  not  bound,  as  between  himself  and -plaintiib, 
to  accept  the  bills  drawn  against  the  last  cargo,  because  no  privity  could  arise  between 
plaintiffs  and  defendant  except  by  express  contract;  and  the  endorsement  of  the  bill  of 
lading  by  plaintiffs  to  defendant,  tod  his  reoaiving  it  and  disposing  of  the  cargo,  did  not» 
under  the  circumstances,  create  such  a  contract 

The  first  count  of  the  declaration  stated  that,  in  consideration  that 
plaintiffs  at  defendant's  request  had  caused  to  be  delivered  to  defendant 
the  invoice  and  bill  of  lading  of  a  certain  cargo  of  Indian  wheat  of  the 
value  of  615Z.  9s.  2(2.,  and  had  then  caused  the  said  corn  to  be  delivered 
to  defendant  upon  the  terms  that  two  bills  of  exchange  should  be  drawn 
» and  accepted  for  the  price  of  the  said  corn,  one  of  the  daid  bills,  for 
3082.,  to  be  drawn  upon  and  accepted  by  Messrs.  Olyn  &  Co.,  and  the 
other  of  the  said  bills,  for  807/.  ds.  2d.,  to  be  drawn  upon  and  accepted 
by  the  defendant,  he  the  defendant  then  promised  the  plaintiffs  to 
accept  the  said  bill  for  807/.  98.  2d. :  that  defendant  did  afterwards 
receive  and  accept  the  said  corn  u{fon  the  terms  aforesaid :  that  after- 
wards the  said  bill  for  8082.  waa  drawn  upon  and  accepted  by  Messrs. 
VOL.  XVII.— 60  2r2 
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The  decision  in  Regina  v.  Pott  Shri'-'      ,  /  ^  ir as  drawn  upon  and 
ported  on  the  ground  that  there  th^ '        .>^' '  r  Jgt  nevertheless,  although 
ported.     This  was  an  absence  ^         '^    ;■>/  for  his  acceptance,  and  a 
provision  about  the  computation    '    .     /  jf^reof  by  him  had  elapsed,  and 
Finally,  we  think  that  F  ^.^^p/so  itsirn  upon  and  accepted  by 

although  there  maybe  d'  -;  "'^^  defendant  refused  to  accept  the 
removing  parish  while  t'  . "  y/fif'p^J  the  said  sum  of  307/.  9*.  2d., 
parish  under  a  convir   --^    y^ 

within  our  present      \    J^  ^t;  Non  assumpsit.     Issue  thereon. 

person  shaH  be  a  f  ^/  .fj^^^  Campbell,  C.  J.,  at  the  London  Sit- 

from  the  comput'  y"  yi^ ^y  i^  appeared  that  the  plaintiffs  were  mer- 

For  these  re'   r  y^^ess  »t  New  York,  under  the  name  of  Depper- 

case  is  in  vio^    ^-""^^^.^ gad  the  defendant  carried  on  business  at  Hull  as  a 

yfjji^Lls3ion  agent,  under  the  name  of  Morehouse,  Brown, 

^st^^^lb'  Burstall,  also  a  merchant  at  New  York,  had, 

^rii^'  ooc»^\on%^  employed  the  plaintiffs  to  ship  to  the  con- 

*^^*1        f0^P^^\e  deienii^^ty  and  the  defendant  to  receive  and  sell  on 

In      Ja^/\gcottDtt  certain  cargoes,  one  of  bacon,  and  the  other  of 

the       p^^^^j  00  e»<^^  occasion  .the  plaintiffs,  by  Burstall's  direction,  had 

pie      ^'  !^  (7/ exchange  upon  the  defendant  against  the  consignment,  to 

ID       di^^fi  g0ounty  which  the  defendant   had  accepted.     Both  cargoes 

f      ^  ^^^^^^  apon  sale,  to  bo  much  below  the  value  of  the  bills  drawn  to 

^^  tbeoi't  ^^^  Burstall  became,  in  consequence,  and  at  the  time  of 

^^^trtossction  which  caused  the  present  action  still  was,  considerably 

'the  defendant's  debt. 

Qa  2Bd  June,  1849,  Burstall  wrote  to  the  defendant  as  follows : 

4t  from  the  flattering  prospects  for  Indian  corn  for  Ireland  I  hare  purchased  2030 
^^  which  is  shipped  per  Houghton  for  Liverpool,  to  sail  in  about  10  dajs^" 
ofhe  invoice  jou  will  receive  from  Messrs.  Depperman  and  Alburtis,  whom  I  hava 
guested  to  value  on  jou,  half  on  yourselves  and  half  on  Gljn  &  Co.,  which  will  I 
trust  meet  jour  approbation." 

On  3d  July,  1849,  the  plaintiffs  wrote  to  the  defendant : 

"  We  are  just  in  receipt  of  a  letter  from  Mr.  Burstall  ordering  8ome*com  shipped 
at  New  Orleans  to  jour  address,  and  to  draw  half  on  jour  house  and  half  on  Gljn's, 
which  we  shall  do.  If  possible  we  will  send  documents  bj  this  mail ;  if  not  bj  next. 
Please  make  sea  insurance  for  about  630/.  for  same,  per  ship  Houghton.'' 

*7681       *^^  ^^^^  "f^^Jy  1849,  the  plaintiffs  wrote  to  the  defendant  as 
^  follows,  enclosing  the  shipping  documents  above  alluded  to : 

"  Referring  to  our  last  respects  of  the  3d  instant,  we  have  now  the  pleasure  to  hand 
JOU  enclosed  shipping  documents  of  2120  sacks  Indian  corn,  shipped  at  New  Orleans 
bj  order  of  Mr.  Francis  Burstall  to  Liverpool :  and  bj  his  authoritj  we  have  drawn 
on  jou  against  the  amount  of  invoice  2954,  44,  vis."  (describing  the  bills  in 
question). 

On  17th  July,  1849,  the  plaintiffl  sent  a  duplicate  invoice  of  the 
corn,  headed  as  follows : 


17  ADOLPHUS  A-  ELLIS.    N.  8.  768 

^  Vt.^  '*120  sacks  Indian  corn  shipped  at  New  Orleans  on  board  the  Amerioan 

'  y^  '  B.  Deane,  Mr.,  for  Liverpool,  by  order  of  Mr.  Francis  Burstall, 

^\     *  Messrs.    Morehouse,  Brown,  and  Hubbersty,  Hull."     (In   the 

tntiffs  added  to  the  price  of  the  corn  a  charge  of  2i  per  cent,  for 

-^         .  Jth  July,  1849,  the  defendant  wrote  to  the  plaintiffs  as  follows : 

•V^e  are  in  receipt  of  your  fayonrs  of  the  12th,  26th  June,  and  3d  July.    From  the 
.tier  we  note  that  you  are  shipping  to  our  consignment  a  parcel  of  corn  per  flough- 
ton.    We  have  ordered  insurance  on  the  same  for  600/." 

By  this  time  the  defendant  had  ascertained  that  the  two  previous 
transactions  with  Burstall  had  caused  him  a  loss ;  and,  on  8d  August, 
1849,  he  wrote  to  the  plaintiffs  as  follows : 

"  We  are  in  receipt  of  your  favour  of  the  11th  ultimo,  including  invoice  and  bill  of 
lading  of  Indian  com,  shipped  at  New  Orleans  per  Houghton  to  Liverpool ;  and  we 
observe  that  you  have  drawn  against  the  same  307/.  9a.  2d,  on  ourselves  and  3082.  on 
Sir  R.  C.  Glyn  &  Go. :  the  latter  we  have  ordered  to  be  protected  first ;  the  former  we 
must  decline  for  the  present  to  accept.  We  have  written  to  Mr.  Burstall  on  the 
subject,  who  will  no  doubt  arrange  the  matter  with  you.  The  bacon  consigned  to 
ue,  shipped  through  your  medium,  has  resulted  worse  than  we  ever  expected.  The 
hones  per  Broosa  turn  out  also  very  unsatisfactory,  as  there  is  about  60  tons  defi- 
ciency in  weight."  ''These  circumstances  have  so  shaken  our  confidence  that  your 
draft  must,  at  least  for  the  present,  remain  over.  We  are  very  reluctant  to  take 
this  step;  nor  was  it  done  vrithout  due  consideration:  but  you  will  see  that  we 
have  just  cause  to  be  dissatisfied,  and  to  be  cautious  hi  our  advances." 

*A  correspondence  took  place  between  the  plaintiffs  and  the  r^ttrr^n 
defendant,  and  also  between  Burstall  and  the  defendant,  upon  ^ 
the  defendant's  refusal  to  accept  the  bill :  and  eventually  the  plaintiffs 
brought  the  present  action.  The  corn  had  in  the  mean  time  been  sold 
by  the  defendant,  and  turned  out  to  be  worth  less  than  the  joint  amount 
of  the  two  bills.  The  corn  had  been  shipped,  at  New  Orleans,  in 
accordance  with  the  orders  of  the  plaintiffs,  by  Sykes,  Hyde  &  Co., 
uerchants  there :  and  the  bills  of  lading  were  endorsed  by  Sykes,  Hyde 
&  Co.  to  the  plaintiffs  specially,  and  by  them  specially  endorsed  to  the 
defendant :  and  the  corn  had  been  purchased  by  money  advanced  by 
the  plainti&is  on  account  of  Burstall,  upon  the  security  of  the  bills  of 
lading :  but  these  three  facts  had  not  been  communicated  to  the  defend- 
ant at  the  time  of  his  taking  the  cargo.  The  Lord  Chief  Justice  held 
that  the  facts  of  the  case  did  not  show  any  privity  between  the  plain- 
tiffs and  the  defendant,  and  that  the  latter  was  not  bound  to  accept  the 
bill :  and  he  directed  a  verdict  for  the  defendant,  with  leave  to  the 
plaintiffs  to  move  to  enter  a  verdict  for  such  sum  as  the  Court  should 
think  proper. 

Montague  ChamberSj  in  last  Michaelmas  Term,  obtained  a  rule  nisi 
accordingly. 

Knowle$  and  Wilh$  now  showed  cause. — ^It  is  impossible  to  imply 
any  contract  in  this  case  to  accept  the  bill,  because  the  defendant 
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knew  no  other  principal  than  Barstall  in  the  transaction,  and  was  not 
aware  that  he  incurred  any  liability  except  such  as  attached  to  Bur- 
stall's  factor  by  the  receipt  of  the  corn.  Being  still  under  cash  advances 
to  Burstall  upon  former  transactions,  he  could  not  be  called  upon  to 
♦7701  ^^^^P^  ^^^^^  *drawn  by  him :  and  the  plaintiffs  can  be  in  no  better 
-'  position  than  Burstall.  There  was,  under  the  circumstances,  no 
privity  of  contract  between  the  plaintiffs  and  the  defendant. 

Montague  Chambers  and  Bovilly  contrdi. — The  plaintiffs,  having  made 
advances  upon  the  corn,  were  in  the  position  of  principals,  and  entitled 
to  require  all  that  they  could  have  required  if  they  had  been  really  the 
only  principals ;  Williams  v.  Millington,  1  H.  Bl.  81.  This  is  like  the 
case  of  a  landlord  giving  notice  to  a  tenant  that  if  he  holds  over  he 
shall  pay  an  increased  rent,  when,  if  the  tenant  holds  over,  he  mast 
pay  the  stipulated  amount;  Roberts  v.  Hay  ward,  8  Car.  k  P.  432 
(E.  C.  L.  R.  vol.  14).  So,  here,  the  fact  of  the  goods  having  been 
taken  with  notice  that  the  defendant  was  expected  to  accept  the  bill 
imposed  an  obligation  upon  him  to  accept.  The  corn  was  sent  with  an 
intimation  that  bills  would  be  drawn  against  it :  and  the  corn,  having 
been  received  by  the  defendant,  was  received  upon  the  terms  that  he 
should  give  his  acceptance  for  it ;  Smith  v.  Lascelles,  2  T.  R.  187. 

Patteson,  J. — This  rule  must  be  discharged.  The  case  would  have 
been  different  if  the  plaintiffs  had  given  the  defendant  notice,  in  their 
letters  to  him,  that  they  had  bought  and  shipped  the  corn  on  their  own 
account,  and  he  had  received  the  cargo  from  them  after  such  a  proviso 
on  their  part.  But,  on  the  contrary,  Burstall  is  treated  by  them 
throughout  the  whole  of  the  transaction  as  the  principal:  and,  in  their 
letter  of  11th  July,  the  corn  is  described  as  shipped  "by  order  of* 
^.-.^  Burstall,  "^^'and  by  his  authority."  Burstall  is  also  treated  as 
^  the  principal  in  each  of  the  two  previous  transactions  between 
the  plaintiffs  and  the  defendant.  The  point  which  chiefly  induced  me 
to  grant  the  rule  was  that  the  bill  of  lading  appears  never  to  have  been 
in  Burstall's  hands  at  all,  but  to  have  been  first  endorsed  specially  by 
Sykes  and  Hyde  to  the  plaintiffs,  and  by  them  endorsed  specially  to 
the  defendant :  so  that,  looking  only  at  the  bill  of  lading,  there  was 
some  ground  for  supposing  that  the  special  endorsement  had  created  a 
contract  between  the  plaintiffs  and  the  defendant.  But,  looking  at  all 
the  particulars  of  the  transaction,  it  is  clear  that  there  was  no  contract 
of  the  kind.  The  plaintiffs  have  no  more  right  to  sue  the  defendant 
for  not  accepting  their  draft,  than  if  Burstall  had  drawn  on  the  defend- 
ant and  endorsed  the  bill  to  them,  and  the  defendant  had  then  refused 
to  accept.  The  fact  that  the  plaintiffs  were  authorized  by  Burstall  to 
draw  in  their  own  names  does  not  give  them  a  right  to  sue :  Burstall  is 
the  principal  of  the  defendant  throughout;  and  the  defendant  has 
entered  into  no  contract  with  the  plaintiffs. 

GoLERiDGB,  J.-r-I  am  of  the  same  opinion.     Mr.  BovilVB  argument, 
though  very  ingenious,  does  not  appear  to  me  relevant  to  the  facts  of 
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this  particular  case.  Here  an  avowed  agent  of  a  principal  sues  ano^ 
ther  avowed  agent  of  the  same  principal ;  and  the  action  must  fail  for 
want  of  privity  of  contract  between  the  two  parties  to  the  suit.  I  see 
no  reason  for  assuming  that  the  plaintiffs  and  the  defendant  are  in  a 
different  position,  as  regards  the  present  transaction,  from  that  in  which 
they  stood  in  the  two  previous  transactions ;  and  certainly,  upon  those 
two,  the  defendant  was  not  necessarily  bound  "^to  accept.  No  r^i^i^o 
such  liability  could  arise  between  them  except  by  express  '- 
contract. 

WiQBTMAN,  J. — I  am  of  the  same  opinion :  and  for  the  same  reasons 
as  those  which  have  been  already  stated. 

Lord  Campbell,  C.  J.,  congurred.  Rule  discharged.(a) 

(o)  Sm  Key  «.  CotMworth,  7  Ezeh.  606.t 


The  QUEEN  v.  HAMMOND.    Jan.  18. 

On  an  election  of  borough  councillors  under  atat  5-  A  6  W.  4,  c.  78,  the  yoting  papere,  delivered 
under  sect  32,  must  state  the  candidate's  place  of  residence.  His  place  of  business,  if  he 
do  not  reside  there,  is  not  a  place  of  abode  within  the  meaning  of  the  clause  : 

Although  the  business  be  extensive,  and  the  premises  where  it  is  carried  on  be  in  the  same 
ward  as  the  residence:  and  although  the  proprietor  be  better  known  by  his  place  of  busi- 
aees  than  by  his  place  of  residence. 

And  an  election  by  means  of  voting  papen  stating  only  the  plaee  of  business  was  held  no 
answer  to  a  quo  warranto  information. 

Information  in  the. nature  of  a  Quo  warranto  for  exercising  the  office 
of  a  councillor  of  the  borough  of  Great  Tarmouth. 

Plea.  That,  on  November  1st,  1850,  an  election  of  two  councillors 
was  held  for  the  Gorleston  and  Southtown  or  St.  Andrew's  Ward  in  the 
said  borough,  one  of  six  wards  into  which  the  same  was  divided  under 
Btat*.  5  &  6  W.  4,  c.  76 :  that  defendant,  being  duly  qualified,  &c.,  was 
a  candidate:  that  the  burgesses,  en  titled  to  vote  did,  according  to  the 
provisions  of  the  said  Act,  elect  him  to  be  a  councillor,  &o. :  and  that 
-the  presiding  alderman  and  assessors  examined  thie  voting  "papers  and 
ascertained  and  declared  that  defendant  had  a  majority  of  votes  and 
was  duly  elected :  and  that  he^ubscribed  the  declaration  *re-  i-^i^^a 
qoired  by  statute,  and  accepted^he  office,  &c.     Verification.        '- 

Replication :  1.  That  the  said  burgesses  in  the  plea  mentioned,  en- 
titled, &c.,  did  not  according  to  the  provisions  of  the  Act  elect  defend- 
ant to  be  a  councillor,  &c.,  in  manner  and  form,  &c.  Conclusion  to  the 
country.     Issue  thereon. 

2.  That  the  said  burgesses  who  (viz.,  to  the  number  of  170)  voted 
for  defendant  to  be  a  councillor,  and  by  whom  it  is  in  and  by  the  said 
plea  supposed  that  he  was  elected,  so  voted  by  delivering,  and  did  deli- 
ver, voting  papers,  &c.    And  that  the  said  voting  pagers  so  delivered 
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« did  not  nor  did  any  of  them  contain  the  place  of  abode  of  the  said 
William  Hammond/'  being  the  person  for  whom  the  said  burgesses 
voted  as'  aforesaid :  And  that  the  said  voting  papers  <«  contained  erro- 
neous, false,  and  untrue  statements  of  the  place  of  abode  of  the  said  W. 
H.,  and  stated  as  the  place  of  his  abode  what  was  not  in  fact  the  place 
of  his  abode,  in  this,  viz.,  that  the  place  of  abode  of  the  said  W.  H. 
was  and  is  in  and  by  the  last-mentioned  voting  papers  stated  to  be 
Church  Road,  Gorleston,  whereas  in  truth  and  in  fact  the  place  of 
abode  of  the  said  W.  H.,  before  and  at  the  time  when  the  said  bur- 
gesses" did  assemble,  &c.,  and  before  and  at  the  time  of  the  delirery 
of  the  said  voting  papers,  &c.,  and  also  at  the  time  of  W.  H.  being  as 
in  and  by  the  said  plea  is  supposed  elected  as  aforesaid,  ^«  was  at  High 
Street  in  the  said  borough  of  Great  Yarmouth  in  the  said  county  of 
Norfolk,  and  not  at  Church  Road,  Gorleston,  aforesaid,  or  elsewhere 
than  at  High  Street  aforesaid."  Averment,  <<  that  Church  Road,  Gor- 
leston, was,  before  and  at  the  time  of  the  delivery,"  &c.,  «« and  of  the 
*77dl  ^^^^  supposed  election,"  &c.,  «  and  *8till  is,  situated  in  the  said 

^  ward  called  The  Gorleston  and  Southtown  or  St.  Andrew's  Ward 
in  the  said  plea  mentioned,  and  that  High  Street  aforesaid  was,  at  the 
time  of  the  delivery,"  &c.,  <<  and  of  the  said  last-mentioned  election, 
and  still  is,  situated  in  the  same  ward :  and  that  Church  Road,  Gorles- 
ton, aforesaid,  was  at  the  time  of  the  delivery,"  &c.,  "and  of  the  said 
last-mentioned  election,  and  still  is,  distant  divers,  to*  wit,  186,  yards 
from  High  Street  aforesaid :  and  that  Church  Road,  Gorleston,  afor^ 
said  was  not  then  nor  is  now  the  same  place  with  or  as  High  Street 
aforesliid,  but  then  was  and  still  is  another  and  different  place."  Yeri- 
fication. 

Rejoinder.  That  the  said  voting  papers  « did,  and  every  of  them 
did,  contain  the  place  of  abode  of  the  said  W.  H.,  and  did,  and  every 
of  them  did,  state  as  the  place  of  abode  of  the  said  W.  H.  what  was  in 
fact  at  the  time  of  the  delivery  of  the  said  voting  papers,  and  of  the 
said  W.  H.  being  elected,  as  in  the  said  replication  mentioned,  the  place 
of  his  abode."     Conclusion  to  the  country.     Issue  thereon. 

On  the  trial,  before  Pollock,  C.  B.,  at  the  Norfolk  Summer  Assizes, 
1851,  it  appeared  that  Hammond  carried  on  an  extensive  business  as  a 
miller  at  Church  Road,  Gorlbston,  bu^did  not  otherwise  reside  at  the 
mill,  his  actual  residence  being  at  Hign  Street,  Gorleston,  the  place  of 
residence  described  in  the  replication.  The  voting  papers  styled  him 
"William  Hammond  of  Church  Road,  Gorleston,  Miller."  It  did  not 
appear  that  there  was  any  fraud  or  deception ;  but  it  was  objected  on 
behalf  of  the  Crown,  simply,  that  the  papers  were  not  in  the  form  re- 
quired by  Stat.  5  &  6  W.  4,  c.  76,  s.  82,  which  enacts  that  every  bar- 
*7751  ^^^^  entitled,  &c.,  may  vote,  &c.,  *"  by  delivering  to  the  mayor 

•*  and  assessors  or  other  presiding  officer  as  hereinafter  mentioned 
a  voting  paper,  containing  the  Christian  names  and  surnames  of  the 
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persons  for  whom  he  votes,  with  their  respective  places  of  abode  and 
descriptions."  The  Lord  Chief  Baron  left  it  to  the  jury  to  saj  whe- 
ther the  defendant  was  as  well  known  by  the  description  given  in  the 
voting  papers,  naming  Church  Road,  which  was  his  principal  place  of 
business,  as  he  would  have  been  by  a  description  naming  him  as  of 
High  Street,  Gorleston,  where  his  family  residence  was.  The  jury 
found  that  he  was  better  known  by  his  place  of  business  than  by  the 
place  of  his  actual  residence :  and,  under  the  direction  of  his  Lordship, 
they  found  a  verdict  for  defendant. 

Warlledffey  in  last  Michaelmas  Term,  moved  for  a  new  trial  on  the 
ground  of  misdirection.  He  cited  Begina  v.  Deigbton,  &  Q.  B.  896 
(E.  C.  L.  R.  vol.  48),  and  Allen  v.  Greensill,  4  Com.  B.  100  (E.  C.  L. 
R.  vol.  56).     A  rule  nisi  was  granted. 

O'Malley  and  Cotieh  now  showed  cause.(a)— There  are  many  instances 
in  which  the  place  of  business  has  been  held  to  be  the  "  place  of  abode" 
for  the  purposes  of  an  Act  of  Parliament  or  rule  of  Court,  though  it 
was  not  the  place  where  the  party  slept ;  Haslope  v.  Thorne,  1  M.  & 
S.  103,  Alexander  v,  Milton,  2  Cro.  k  Jer.  424,t  S.  C.  2  Tyr.  495, 
Roberts  v.  Williams,  2  Cro.  M.  &  R.  561,t  S.  C.  5  Tyr.  583,  Johnson 
V.  Lord,  Moo.  k  M.  444  (E.  C.  L.  R.  vol.  22).  [Lord  Campbell,  C.  J. 
— The  last  case  is  ^against  you.  Goleridqe,  J. — It  is  enacted 
in  Stat.  5  &  6  W.  4,  c.  76,  s.  142,  that  no  <<  inaccurate  descrip- 
tion" of  place,  in  any  voting  paper,  <<  shall  hinder  the  full  operation 
of  this  Act,"  «<  provided  that  the  description  of  such"  «  place  be  such 
as  to  be  commonly  understood."]  That  is  not  relied  upon  on  behalf 
of  the  defendant ;  for  it  has  been  held  that  the  enactment  contemplates 
an  inaccurate  description  of  a  place  admitted  to  be  the  right  place,  not 
the  naming  of  a  place  which  is  said  not  to  be  the  right.(6)  The  result 
of  the  authorities  is  that  <<  place  of  abode"  in  a  rule  or  statute  may  or 
may  not  mean  place  of  residence,  according  to  the  intention  shown  by 
the  context.  Under  the  Uniformity  of  Process  Act,  2  &  3  W.  4,  c.  89, 
8.  12,  writs,  if  sued  out  by  an  attorney,  are  to  be  endorsed  with  his 
««name  and  place  of  abode ;"  if  by  the  party  in  person,  with  the  name 
of  the  city,  town,  &c.,  and  of  the  street  and  the  <<  number  of  the  house 
of  such  plaintiff's  residence."  iThere  the  Legislature  must  have  con- 
sidered that  <«  place  of  abode"  might  signify  place  of  business.  [Colb- 
RIDQB,  J. — Do  you  say  that  the  words  here  mean  both  place  of  busi- 
ness and  place  of  residence?  Lord  Campbell,  C.  J. — You  could  not 
say  that  the  place  where  a  man  pernoctates  is  not  his  place  of  abode.) 
The  words  must  mean  the  place  where  he  sleeps,  as  well  as  the  place 
where  he  is  conversant  during  the  day.  <<  The  place  where  defendant 
is  conversant  is  suflScient"  (by  way  of  addition),  « though  not  commo- 
rant,  nor  inhabitant :"  Com.  Dig.  Abatement^  (F  25),  4th  ed.     In  The 

(a)  Before  Lord  Campbell,  C.  J.,  Patfeeion  and  Coleridge,  Js.  Wightmmoy  J.,  had  left  Uie  Court 
(»)  See  Regioa  «.  Coward,  16  Q.  B.  819  (B.  aL.IL  toI.  71). 
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Southampton  Dock  Company  v.  Richards,  1  Man.  &  O.  448  (E.  G.  L 
B.  vol.  89),  it  was  objected  that  the  words  <<  agent  at  the  Castom- 
*7771  ^^^^®>"  ^^  ^^®  Company's  register-book,  *were  not  a  sufficient 
^  compliance  with  an  Act  requiring  the  <«  places  of  abode"  to  be 
entered ;  but  the  objection  did  not  prevail :  and  no  one  would  now  say 
in  a  similar  case  that  a  shareholder  in  a  railway  company  was  not  snffi* 
ciently  designated  by  his  place  of  business.  Looking  to  the  intention 
of  the  Legislature  in  the  Act  now  in  question,  what  is  the  object  of 
requiring  the  place  of  abode  to  be  stated  in  the  voting  papers  ?  Clearly 
not  to  introduce  any  question  as  to  qualification,  an  inquiry  which  the 
returning  officers  cannot  enter  into,  but  to  identify,  by  a  clear  desigoa- 
tion,  the  person  for  whom  the  burgess  tendering  the  paper  desires  to 
vote.  And,  in  most  instances,  the  person  cannot^  be  better  identified 
than  by  the  place  in  which  he  carries  on  his  daily  business.  The  place 
of  abode  at  the  time  of  the  voting  is  not  an  essential  part  of  the  qaa> 
lification :  the  person  is  qualified  (under  sect.  28)  by  being  entitled  to 
appear  on  the  burgess  list :  that  is,  according  to  sect.  9,  by  having,  on 
the  last  day  of  August  and  for  a  certain  time  preceding,  occupied  cer- 
tain property  in  the  borough,  and  by  having,  contemporaneously  with 
such  occupation,  or  successive  occupations,  been  an  inhabitant  house- 
holder within  the  borough  or  within  seven  miles  of  it.  The  claim  to 
be  on  the  burgess  list,  under  Schedule  (D)  No.  2,  is  on  the  ground  <&  that 
I  occupy,''  &c.,  <<in  the  borough,  and  that  I  have  been  rated,"  &e. 
And  the  form  given  in  No.  1,  for  the  burgess  list,  is  to  state  only  the 
«c  street,  lane,  or  other  place  in  this  parish  [or  township]  where  the  pro- 
perty is  situated  for  which"  the  party  <«is  now  rated."  The  place  of 
abode  at  the  time  of  the  voting  is  merely  the  address  of  the  party,  to 
be  given  as  a  person  would  give  his  address  in  any  ordinary  transae- 
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tion^  and  showing  where  he  may  most  readily  be  found  at  the 
*time.  It  may  not,  and  need  not,  be  the  address  by  which  he 
was  to  be  found  up  to  the  last  day  of  August.  The  residence  of  a 
voter  at  the  time  of  an  election  is  material  on  different  grounda  (as  with 
reference  to  polling  places),  and  is  under  different  regulations ;  stat.  6 
&  7  Vict.  c.  18,  s.  79,  and  Sched.  (A.)  No.  2.  In  the  form  of  notice 
of  claim  given  by  that  schedule  there  is  a  column  for  the  «<  place  of 
abode"  of  the  voter,  and  a  power  is  given  to  amend  errors  as  to  the 
<«  place  of  abode,"  by  sect.  40.  In  ifegina  v.  Deighton,  5  Q.  B.  896 
(E.  C.  L.  B.  vol.  48),  the  rejoinder  did  not  assert  that  the  description 
was  a  sufficient  one,  but  excused  a  supposed  insufficiency  in  terms 
adopted  from  sect.  142  of  stat.  5  &  6  W.  4,  c.  76 :  the  point  now  uken 
was  not  raised  on  the  record.  In  Allen  v.  Greensill,  4  Com.  B.  100 
(E.  C.  L;  B.  vol.  56),  the  question  arose  upon  service  of  a  notice  of 
objection  under  stat.  6  &  7  Vict.  o.  18,  s.  17 ;  the  person  objected  to 
as  a  voter  ought  to  have  been  served  at  his  << place  of  abode;"  the 
notice  was  served  at  an  office  in  Lichfield  Street ;  and  the  revising  bar- 
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lister  found  expressly  that  the  office  in  Lichfield  Street  was  not  his 
place  of  abode;  and  on  that  finding  the  Court  of  Common  Pleas 
grounded  their  decision. 

Worlhdgej  contri. — It  may  be  conceded  that,  under  some  statutes, 
the  expression  <«  place  of  abode"  has  two  meanings :  but  in  stat.  5  &  6 
W.  4,  c.  76,  s.  82,  it  can  me&n  only  the  place  of  residence.  That  clause 
requires  different  modes  of  designation  for  the  candidate  and  for  the 
YOter.  The  voting  paper  is  to  contain  the  names  of  the'  candidates 
voted  for,  «twith  their  respective  places  of  abode  and  descriptions;" 
the  burgess  is  to  sign  with  the  *name,  not  of  his  place  of  abode, 
bat  of  <<  the  street,  lane,  or  other  place  in  which  the  property 
for  which  he  appears  to  be  rated  on  the  burgess  roll  is  situated."  [Lord 
Campbell,  C.  J. — Tho  object  in  one  case  being  to  show  the  qualifica- 
tion, in  the  other  who  is  meant  as  the  candidate.]  Sect.  9  requires 
three  qualifications  in  the  burgess,  without  which  he  cannot,  under  sect. 
28^  be  a  voter ;  occupation  of  property,  inhabitancy,  and  the  being 
rated :  and  the  notice  of  claim  to  be  on  the  burgess  list,  Schedule  (D.) 
No.  2,  is  to  specify  three  things :  «« that  I  occupy  [here  describe  the 
hau9ey  warehotue^  eounting-housey  or  ehop  then  occupied  hy  the  claimant] 
in  the  borough,  and  that  I  have  been  rated,"  &c. :  with  a  signature  as 
follows:  "John  Allen  of  [Place  of  abode'].''  "Place  of  abode"  there 
most  mean  something  different  from  "warehouse,  counting-house,  or 
shop,"  if  both  are  not  part  of  the  same  premises.  By  No.  3  of  the 
sanae  sched^ile,  the  party  giving  notice  of  objection  must  add  to  bis  sig- 
nature "  the  place  of  abode  and  property**  (the  form  treating  them  as 
distinct)  "/or  which  he  is  said  to  be  rated  in  the  burgess  list"  The  ex- 
pression "  place  of  abode"  occurs  in  other  parts  of  this  Act,  and,  in  two 
at  least  (sects.  121,  127),  seems  evidently  to  denote  the  place  of  resi- 
dence. The  report  of  Regina  v,  Deighton  (5  Q.  B.  896  1  Dav.  &  Mer. 
682)  in  Davidson  k  Merivale  shows  that  the  place  •mentioned  in  the 
voting  papers  in  connexion  with  the  defendant's  name  appeared  by  the 
record  to  be  his  place  of  business ;  if  this  satisfied  the  statute,  judg- 
ment ought  to  have  been  given  for  the  defendant.  [Coleridge,  J. — 
The  case  Was  decided  without  reference  to  this  question.]  In  Luckett 
V.  Knowles,  2  Com.  B.  187  (E.  C.  L.  R.  vol.  52),  under  a  ^statute  rti^j^Q 
germane  to  this  (6  &  7  Vict.  c.  18),  Maule,  J.,  refused  to  admit  ^ 
that  a  voter's  "place  of  abode  is  part  and  parcel  of  the  qualification," 
adding:  "The  party  may  have  resided  in  several  places:  it  clearly 
would  not  be  necessary  to  insert  them  all  in  the  register."  Allen  v. 
Oreensill  is  another  applicable  case  under  the  same  statute.  [Lord 
Cahpbell,  C.  J. — There  does  not  appear  to  be  any  express  decision 
upon  the  enactment  now  before  us.]  By  sect.  101  of  stat.  6  &  7  Vict, 
c.  18,  notices  may  be  served  upon  an  overseer  "  at  his  place  of  abode, 
or  at  his  office  or  other  place  for  transacting  parochial  business." 

Our.  adv.  vuU. 
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Lord  Campbell,  C.  J.,  on  a  later  day  of  the  term  (January  26th), 
delivered  the  judgment  of  the  Court. 

In  this  case  we  are  required  to  put  a  construction  on  the  vords 
«  places  of  abode,"  in  the  82d  section  of  stat.  5  &  6  W.  4,  c.  76,  which 
enacts  that  <«  eY*ery  burgess  entitled  to  vote  in  the  election  of  council- 
lors may  vote  for  any  number  of  persons  not  exceeding  the  number  of 
councillors  then  to  be  chosen,  by  delivering  to  the  Mayor  and  assessors" 
^<  a  voting  paper,  containing  the  Christian  names  and  surnames  of  the 
persons  for  whom  he  votes,  with  their  respective  plaees  of  abode  uid 
descriptions." 

At  the  time  of  the  election  in  question  of  town  councillors  for  the 
borough  of  Great  Yarmouth,  the  defendant  resided  with  his  family  in 
High  Street,  and  he  carried  on  the  business  of  a  miller  in  Church  Rotd, 
having  a  mill  there.  His  place  of  residence  and  place  of  business  are 
7^1 1  ^^^^  ^°  ^^^  parish  of  Gorleston,  and  within  *the  limits  of  the 
^  borough  of  Great  Yarmouth.  A  certain  number  of  the  voting 
papers  for  him  described  him  as  «<  William  Hammond  of  Church  Road, 
Gorleston,  Miller."  If  his  place  of  abode  is  properly  stated  in  these 
voting  papers  according  to  the  Act  of  Parliament,  he  was  duly  elected 
a  councillor :  but  otherwise  he  was  not,  and  the  verdict  in  his  favonr 
must  be  set  aside. 

After  an  attentive  consideration  of  the  Act  of  Parliament,  we  are  of 
opinion  that  by  place  of  abode  it  means  the  place  of  reeidence  of  the 
candidate.  Such  is  the  usual  meaning  of  this  expression.  In  Johnson's 
Dictionary  « Abode''  is  defined  to  be  <<  ffabitation^  dwelling,  place  of 
residence;*'  and  ^^  Residence'*  is  defined  to  be  ^^  Place  of  abode;  Dwell- 
ing" A  man's  residence,  where  he  lives  with  his  family  and  sleeps  at 
night,  is  always  his  place  of  abode  in  the  full  sense  of  that  expression; 
and,  if  this  be  stated  to  be  his  place  of  abode,  no  doubt  nor  difficoltj 
can  occur.  In  some  instances  he  may  be  quite  as  well  known  if  d^ 
scribed  of  the  place  where  he  carries  on  his  business ;  but  this  is  nerer 
his  place  of  abode  in  the  ordinary  sense  of  the  expression ;  and  he  maj 
have  a  place  of  business  to  which  he  goes  very  rarely,  and  which  may 
be  known  to  few  as  belonging  to  him. 

It  was  urged  that  the  object  of  this  enactment  was  to  designate  the 
individual  for  whom  the  vote  is  given,  by  requiring  the  voting  paper, 
along  with  his  name  and  surname  and  description,  to  contain  his  place 
of  abode  :  but  surely  this  does  not  show  that  bis  place  of  business  may 
be  stated  instead  of  his  place  of  residence ;  for,  the  place  of  residence 
being  mentioned,  no  doubt  can  exist  as  to  the  individual  for  whom  the 
vote  is  intended  to  be  given.  The  defendant's  counsel  did  not  venture 
*7R91  to  contend  that  a  statement  of  the  place  of  residence  would  ^not 
•*  be  sufficient.  They  must  therefore  say  that  a  choice  is  given  to 
state  in  the  voting  paper  either  the  residence  of  the  candidate  or  his 
place  of  business,  and,  if  he  has  several  places  of  business,  any  one  of 
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them  which  the  different  voters  may  think  fit  to  select.  But  this  lati- 
tude might  lead  to  confusion  and  errors  in  summing  up  the  votes ;  and 
the  object  of  the  Legislature,  as  contended  for  on  the  part  of  the  de- 
fendant, will  be  more  effectually  gained  by  considering  that  the  lan- 
guage employed  is  used  in  the  ordinary  sense. 

Wherever  the  expression  "  place  of  abode"  occurs  in  this  Act  of  Par- 
liament, it  will  be  satisfied  by  the  meaning  of  place  of  residence :  and 
in  some  places  where  it  occurs,  as  in  section  121  and  127,  and  in 
Schedule  (D.)  No.  2,  referred  to  by  section  17,  it  will  admit  of  no  other 
meaning.  We  are  bound  to  suppose  that  it  is  used  in  the  same  sense 
throughout  the  whole  statute. 

Regina  v.  Deighton,  5  Q.  B.  896  (E.  C.  L.  R.  vol.  48),  was  relied  upon 
by  the  counsel  for  the  relator  as  an  express  decision  upon  the  meaning 
of  the  expression  ^^  place  of  abode'  in  this  section  of  the  Act  of  Parlia- 
ment :  but  there  the  rejoinder  admitted  that  the  defendant's  place  of 
abode  had  not  been  truly  stated  in  the  voting  papers,  and  merely  averred 
that  he  was  so  described  in  the  voting  papers  without  any  fraud,  and 
that  the  description  so  given  of  him  was  as  well  known  as  if  his  place 
of  abode  had  been  mentioned.  The  judgment  of  the  Court  against  him 
proceeded  upon  the  ground  that  his  place  of  abode  had  not  been  men- 
tioned in  the  voting  papers ;  and  the  Court  did  not  there  decide  that 
his  place  of  business  could  not  be  considered  his  place  of  abode. 

*0n  the  part  of  the  defendant  reliance  was  placed  on  Roberts 
V.  Williams,  2  C.  M.  &  R.  661,t  S.  C.  5  Tyr.  683.  That  case 
turned  on  the  statute  24  G.  2,  c.  44,  which  requires  notice  of  action  to 
be  endorsed  with  the  name  of  the  attorney  intending  to  sue  out  process 
<«  together  with  the  place  of  his  abode."  The  Court  held  that  an  en- 
dorsement stating  the  attorney '|  place  of  btmnes8  was  sufiicient  within 
that  Act :  principally,  it  appears,  because  the  information  intended  to 
be  furnished  under  that  Act  was  the  place  where  the  attorney,  as  such 
and  acting  in  such  character,  was  to  be  found ;  and  the  decision  is  ma- 
nifestly inapplicable  to  the  case  of  the  abode  of  an  individual,  merely 
as  such,  independent  of  any  profession  or  business.  The  defendant's 
counsel  likewise  referred  to  the  cases  in  which  it  has  been  held  that  an 
affidavit  describing  the  deponent  of  his  place  of  business  is  enough 
where  by  the  rule  of  Court  he  should  be  described  as  of  his  place  of 
abode.  These  cases  only  prove  that,  for  some  purposes,  place  of  resi- 
dence may  be  the  place  of  abode ;  and  they  are  of  little  use  to  show  the 
meaning  to  be  given  to  the  words  in  the  Municipal  Corporation  Act. 
There  is  however  a  statute  in  pari  materifi,  the  Registration  of  Voters' 
Act,  6  &  7  Vict.  c.  18 ;  and,  in  construing  this  Act,  the  learned  Judges 
of  the  Court  of  Common  Pleas  seem  to  have  been  of  opinion  that  where 
it  uses  the  words  place  of  abode  it  means  place  of  residence  ;  Luckett  t;. 
Enowles,  2  Com.  B.  187  (E.  C.  L.  R.  vol.  52),  Allen  v.  Greensill,  4  Com. 
B.  100  (E.  e.  L.  R.  vol.  56). 
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The  decision  in  Regina  v.  Pott  Shrigley,  12  Q.  B.  143,  may  be  sup- 
ported on  the  ground  that  there  the  husband  of  the  pauper  had  been  trin»- 
ported.  This  was  an  absence  from  the  parish  which  is  not  met  by  the 
provision  about  the  computation^  and  therefore  is  a  break  in  the  residence. 

Finally,  we  think  that  Regina  v.  Holbeck  was  well  decided ;  for, 
although  there  may  be  difficulty  as  to  a  constructive  residence  in  the 
removing  parish  while  the  pauper  w'as  lawfully  imprisoned  in  another 
parish  under  a  conviction  in  default  of  payment  of  a  fine,  it  comes 
within  our  present  construction  of  the  provision  that  the  time  such 
person  shaH  be  a  prisoner  in  a  prison  shall  for  all  purposes  be  ezclnded 
from  the  computation. 

For  these  reasons  we  are  of  opinion  that  the  order  of  removal  in  tbis 
case  is  in  violation  of  the  Act  of  Parliament,  and  ought  to  be  quashed. 


*764]         *The  QUEEN  v.  ST.  ANDREW,  HOLB'ORN. 

ly  this  case  the  pauper  was  removed  from  the  parish  of  Islington  to 
the  parish  of  St.  Andrew,  Holborn.  It  is  admitted  that  this  is  the 
place  of  his  settlement ;  and  the  only  question  is,  whether  he  was  irre- 
movable by  residence  under  stat.  9  fr  10  Vict.  c.  66.  The  sessions 
found  that  he  had  resided  in  Islington  for  upwards  of  ten  years  next 
before  the  application  for  the  order  of  removal,  excluding  a  period  of 
three  weeks  during  which  he  was  imprisoned,  for  misbehaviour  in  the 
workhouse,  in  the  House  of  Correction  for  the  county  of  Middlesex,  oot 
of  the  parish  of  Islington,  from  the  2d  of  January,  1849 ;  and  excluding 
another  period  of  fourteen  days  from  the  27th  of  March,  1850,  daring 
which  he  was  imprisoned  in  the  same  House  of  Correction  for  the  like 
effence.  On  the  termination  of  each  imprisonment,  he  immediatelj 
returned  to,  and  was  received  in,  the  workhouse  of  the  parish  of  Isling- 
ton. From  this  the  Sessions  inferred  that  it  was  always  his  intention 
BO  to  return  from  the  time  of  his  committal. 

It  was  contended,  in  a  very  learned  argument,  illustrated  by  many 
texts  from  the  Digest,  and  quotations  from  Cujacius  and  other  writers 
on  the  Civil  law,  that  such  an  imprisonment,  according  to  the  just  con- 
struction of  Stat.  9  &  10  Vict.  c.  66,  s.  1,  does  not  operate  a  break  in 
the  residence  so  as  to  take  away  irremovability,  because,  not  being  for 
a  felony,  but  only  for  a  misdemeanour,  it  resembles  not  the  deportation 
of  the  Roman  code,  by  which  civil  rights  were  lost,  but  relegation^  which 
did  not  draw  along  with  it  any  loss  of  civil  rights.  We  have  arrived  at 
the  conclusion  that  the  imprisonment  does  not  operate  a  break  by  the 
^rjr^f'-y  simpler  and  saf^  ^process  of  gathering  the  intention  of  the 
^  Legislature  from  the  language  of  the  Act  of  Parliament.  For 
the  reasons  which  we  have  statecf  in  the  preceding  ca8e,(a)  it  seems  to 

(a)  Hartfield  o.  Roth«rfleld,  ante,  p.  74S,  759* 
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tu  that,  without  the  aid  of  the  proviso,  the  imprisonment  would  operate 
a  break  in  the  residence,  although  the  conviction  was  not  for  felony, 
and  although  the  pauper,  while  in  prison,  always  had  the  intention  of 
returning  to  Islington ;  as,  during  the  thr^e  weeks  and  fourteen  days, 
he  was  by  lawful  compulsion  confined  in  a  prison  out  of  the  parish  of 
Islington,  and  he  had  no  power  to  return  to  it  till  after  he  had  under- 
gone his  sentence.  Looking  merely  to  residence  under  the  first  enact- 
ment of  the  statute,  we  cannot  distinguish  this  absence  from  absence 
under  an  executed  order  of  removal.  But  the  statute,  making  no  pro- 
vision to  exclude  from  the  computation  absence  under  An  order  of 
removal,  does  contain  a  provision  that  the  time  during  which  the  pauper 
shall  be  a  prisoner  in  a  prison  shall  for  aU  purpoaes  be  excluded  from 
the  computation.  Therefore,  as,  excluding  the  two  periods  of  imprison- 
ment from  the  computation  in  this  case,  the  pauper  had  resided  five 
years  in  Islington,  next  before  the  application  for  the  order  of  removal^ 
we  are  of  opinion  that  the  order  of  removal  and  the  order  of  Sessions 
confirming  it  ought  to  be  quashed.  Orders  quashed. 


*DEPPERMAN  and  Another  v.  HUBBERSTT.    Jan.  12.  [*766 

PUintifffl,  merchaDts  at  New  York,  by  direction  and  on  aooonnt  of  B.,  forwarded  to  defendant, 
a  eommiBsioQ  agent  at  Hull|  employed  by  B.,  the  inyolceB  and  bills  of  lading  of  two  cargoes, 
against  which  they  drew  npon  defendant  bills,  which  he  accepted  and  paid.  Defendant  sold 
the  cargoes,  which  did  not  realise  enough  to  cover  the  amount  of  his  acceptances.  Plaintiffs 
afterwards,  by  direction  of  B.,  forwarded  to  defendant  the  invoice  and  bill  of  lading  of  another 
eargo,  which  had  been  purchased  by  B.  with  money  supplied  by  plaintiffs,  and  the  bills  of 
lading  of  which  had  been  specially  endorsed  to  them  as  a  security,  and  were  by  them  specially 
endorsed  to  defendant;  plaintiffs  at  the  same  time  stating  that  they  had,  by  direction  of  B., 
drawn  upon  defendant  for  part  of  the  price.  Defendant,  without  knowing  that  plaintiffs  had 
made  advances  to  B.',  took  the  bUl  of  lading,  disposed  of  the  eargo,  and  placed  the  proceeds 
to  the  credit  of  B.  Held,  that  defendant  was  not  bound,  as  between  himself  and -plaintifff ^ 
to  accept  the  bills  drawn  against  the  last  cargo,  because  no  privity  could  arise  between 
plaintiffs  and  defendant  except  by  express  contract;  and  the  endorsement  of  the  bill  of 
lading  by  plaintiffs  to  defendant,  and  his  receiving  it  and  disposing  of  the  eargo,  did  noty 
under  the  circumstances,  create  such  a  contract. 

The  first  count  of  the  declaration  stated  that,  in  consideration  that 
plaintiffs  at  defendant's  request  had  caused  to  be  delivered  to  defendant 
the  invoice  and  bill  of  lading  of  a  certain  cargo  of  Indian  wheat  of  the 
value  of  6151.  9«.  2d.,  and  had  then  caused  the  said  corn  to  be  delivered 
to  defendant  upon  the  terms  that  two  bills  of  exchange  should  be  drawn 
»and  accepted  for  the  price  of  the  said  corn,  one  of  the  Said  bills,  for 
308Z.,  to  be  drawn  upon  and  accepted  by  Messrs.  Glyn  k  Co.,  and  the 
other  of  the  said  bills,  for  3072.  9«.  2d.,  to  be  drawn  upon  and  accepted 
by  the  defendant,  he  the  defendant  then  promised  the  plaintiifs  to 
accept  the  said  bill  for  8072.  98.  2d. :  that  defendant  did  afterwards 
receive  and  accept  the  said  corn  u{fon  the  terms  aforesaid :  that  after- 
wards the  said  bill  for  3082.  waA  drawn  upon  and  accepted  by  Messrs. 
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given  to  the  creditors ;  and  Bryan  shortly  afterwards  received  notice 
of  opposition  from  the  plaintiiF,  one  of  his  creditors.  Before  the 
case  came  on  for  hearing  in  the  county  court,  defendant,  who  wag 
Bryan's  attorney,  gave  to  Wright,  the  plaintiff's  agent,  the  following 
memorandum: 

«  Memorandum. 
«( In  consideration  of  Mr.  Matthew  Hall  withdrawing  the  opposition  in 
the  case  of  David  Bryan,  now  a  prisoner  in  York  Castle,  I,  Henry  ' 
William  Dyson,  undertake  to  pay  the  sum  of  fifty  pounds  to  the  said 
Matthew  Hall  through  his  agent  Arthur  Wright,  to  be  paid  on  Satur- 
day next.  «  Henrt  Wm.  Dtson  (Solr.),  York. 
«  Signed  May  26th,  1851." 

Wright  had  previously  given  to  defendant  the  following  doco- 
ment : 

"  In  the  Court  for  Relief  of  Insolvent  Debtors. 

'« In  the  matter  of  the  petition  of  David  Bryan,  an  insolvent  debtor. 

«^  I  undertake  and  consent  to  the  withdrawal  of  opposition  on  behalf 
of  Mr.  Hall  on  the  payment  of  the  sum  of  fifty  pounds  to  me.  Dated 
this  26th  day  of  May,  1851. 

« (Pro  Matthew  Hall.)  Arthur  Wright." 

The  jury  found   a  verdict   for  the  plaintiff,  leave  being  reserred 
*'*RfC\  ^^  ™ov®  ^0  enter  a  nonsuit.     Miller^  Serjt.,  in  "^Michaelmas 
•^  Term,  1851,  obtained  a  rule  nisi  for  a  nonsuit,  or  arrest  of 
judgment. 

Humfrey  and  Sir  J.  E,  Eardley  Wilmot  now  showed  cause. — On  the 
motion  for  a  nonsuit,  the  question  for  the  Court  is,  whether  the  learned 
Judge  should  have  directed  the  jury  that  the  arrangement  proved 
between  the  defendant  and  the  plaintiff  was  void  for  illegality.  Mar- 
ray  V,  Reeves,  8  B.  &  C.  421  (E.  C.  L.  R.  vol.  15),  will  be  principally 
relied  on  for  the  other  side.  But  that  case  is  quite  distinguishable. 
First,  it  turned,  not  upon  the  present  Insolvent  Debtors'  Act,  bat  open 
Stat.  1  G.  4,  c.  119.  Secondly,  in  that  case  the  money,  in  considers- 
tion  of  which  the  opposition  was  to  be  withdrawn,  was  to  be  paid  bj 
the  insolvent  out  of  the  estate,  and  the  creditor  so  withdrawing  was,  bj 
the  agreen^ent,  to  be  the  sole  assignee.  Such  an  arrangement  va3 
clearly  in  fraud  of  the  other  creditors,  and  to  their  damage.  But  tbere 
is  no  such  fraud  in  the  present  case.  The  estate  is  not  affected  in  anj 
way.  Gould  v.  Williams,  4  Dowl.  P.  C.  91,  will  also  be  relied  on.  But 
there,  too,  the  money  in  consideration  of  which  the  opposition  was  with 
drawn  was  to  be  paid  by  the  insolvent  himself,  presumably  out  of  property 
that  would  otherwise  have  been  all  available  among  the  creditors.  It 
cannot  be  denied  that  a  creditor  may  withdraw  his  opposition,  if  the 
other  creditors  are  not  injured  by  his  doing  so.  [Lord  Campbell, 
C.  J. — But  yet  it  may  be  illegal  to  take  money  for  so  withdraw- 
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ing.]  That  question  would  turn  upon  the  express  words  of  the  Act. 
In  Taylor  v.  Wilson,  5  Exch.  251,t  it  was  held  that  a  security  given 
by  a  bankrupt  to  a  creditor,  in  consideration  of  his  forbearing 
*to  oppose  the  bankrupt  on  his  last  examination,  is  not  void  r^f^r^q 
under  stat.  12  &  18  Vict.  c.  106,  s.  202,  although  ic  would  have  ^ 
been  void  if  given  in  consideration  of  the  forbearing  to  oppose  the  allow- 
ance of  the  certificate.  That  case  shows  how  strictly  clauses  of  this 
kind  are  to  be  construed.  [Lord  Campbell,  C.  J. — Suppose  a  creditor 
withdrew,  for  a  pecuniary  consideration,  from  an  opposition  which  pro- 
ceeded upon  the  ground  of  fraudulent  concealment  by  the  debtor  ?]  It 
is  difficult  to  say  that  a  creditor  could  be  forced  to  oppose,  even  under 
such  circumstances.  [Lord  Campbell,  C.  J. — A  voter  has  a  perfect 
right  to  stay,  away  from  the  poll :  that  does  not  make  it  legal  ibr  him 
to  receive  money  for  staying  away.]  Simpson  v.  Lord  Howden,  9  CI. 
k  Fin.  61,(a)  is  an  authority  to  show  that  what  a  man  may  do  legally, 
he  may  take  money  for  doing.  In  Jones  v.  Waite,  5  New  Ca.  341,  847 
(E.  C.  L.  R.  vol.  35),(J)  Alderson,  B.,  says:  "why  should  not  the  doing 
what  is  legal  be  a  good  consideration  ?"  [Patteson,  J. — In  Taylor  v. 
Wilson,  5  Exch.  251,t  the  security  in  consideration  of  which  the  oppo- 
sition was  withdrawn  was  held  by  an  innocent  endorsee.]  That  would 
not  prevent  the  security  from  becoming  absolutely  "void,"  under  sect. 
202,  if  it  were  at  first  given  contrary  to  the  statute.  But,  in  fact,  a 
creditor  is  in  no  way  bound  to  oppose  an  insolvent.  His  opposition  is 
not  even  a  duty  of  imperfect  obligation :  it  is  a  privilege  which  he  may 
exercise  or  not  as  he  thinks  fit.  Stat.  1  &  2  Vict.  c.  110,  s.  72,  pro- 
vides only  that  "  it  shall  be  lawful'*  for  creditors  to  oppose. 

*As  to  that  part  of  the  motion  which  is  in  arrest  of  judgment,  r^i^Q/x 
the  facts  upon  the  record  are,  in  legal  effect,  the  same  as  those  ^ 
proved  at  the  trial :  it  is  not,  therefore,  necessary  to  add  anything  on 
that  point. 

MilleTy  Serjt.  (with  whom  was  (7.  Eaye9\  contra. — The  plaintiff's 
agreement  is  clearly  in  fraud  of  the  other  creditors,  and  to  their  detri- 
ment ;  and  such  an  agreement  is  void  at  common  law.  Nerot  v.  Wallace, 
8  T.  R.  17,  and  Murray  v.  Reeves,  8  B.  &  C.  421  (E.  C.  L.  R.  vol.  16), 
are  in  point.  The  observations  of  all  the  Judges  in  the  former  case, 
that  such  agreements  are  contrary  to  the  policy  of  the  bankrupt  laws, 
and  create  precedents  which  may  be  used  for  corrupt  and  fraudulent 
purposes,  apply  equally  to  the  present  case.  It  would  be  most  dangerous 
to  hold  that  a  creditor  is  always  at  liberty  to  withdraw  his  opposition. 
The  discharge  of  an  insolvent  sends  him  into  the  world  with  a  fresh 
credit,  on  the  assumption  that  a  proper  investigation  into  his  conduct 

(a)  In  Dom.  Proc.  ufSrming  the  Jodgment  of  Exch.  Ch.  in  Lord  Howden  v.  Simpson,  10  A.  A 
B.  807  (E.  C.  L.  R.  vol.  36),  which  reversed  the  judgment  of  Q.  B.  in  Lord  Howden  v.  Simpson,  • 
10  A.  A  B.  793. 

(6) 'In  Exch.  Ch.,  affirming  the  Judgment  of  C.  B.  in  Waite  v.  Jones,  1  New.  Ca.  656  (B.  C.  L. 
K,  ToL  27).    Judgment  of  Exoh.  Ch.  affirmed  in  Dom.  Proo. ;  Jones  «.  Waite,  9  CL  A  F.  101. 
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and  his  liabilities  has  taken  place :  the  withdrawing  of  opposition  by  a 
creditor  would  often  obstruct  or  altogether  prevent  such  investigation, 
and  inflict  an  injury  upon  the  creditors  and  upon  the  public.  In  Kaye 
V.  Bolton,  6  T.  R.  134,  it  was  held  that  a  covenant  by  a  friend  of  a 
bankrupt  to  pay  all  the  bankrupt's  debts  in  full,  in  consideration  that 
the  creditors  would  proceed  no  further  under  the  commission,  was  valid; 
bnt  there  the  creditors  were  not  only  not  injured,  but  benefited  by  the 
arrangement.  Lord  Eenyon  expresses  himself  to  that  effect  in  the 
judgment ;  and  Lawrence,  J.,  distinguishes  the  case  from  Nerot  v,  Wal- 
*7Qn  ^*®®*  Here  other  creditors  may  not  *have  opposed,  because  they 
-*  knew  that  they  could  avail  themselves  of  the  plaintiff's  opposition: 
in  that  case  the  withdrawing  of  that  opposition  is  an  injury  to  them. 
As  to  the  argument  that  an  agreement  of  this  kind  is  not  immoral, 
because  a  creditor  is  not  obliged  to  oppose,  the  answer  is,  that  it  becomes 
immoral  when  he  agrees  to  take  money  for  exercising  his  discretion. 
(He  was  then  stopped  by  the  Court.) 

Lord  Campbell,  C.  J. — This  rule  must  be  made  absolute.  There  is 
no  doubt  that  the  plaintiff  might  have  withdrawn  his  opposition,  if  he 
chose ;  but  he  had  no  right  to  agree  to  do  so  in  consideration  of  receiving 
money.  When  Simpson  v.  Lord  Howden,  9  CI.  &  Fin.  61,  which  has 
been  cited  for  the  plaintiff,  was  before  the  House  of  Lords,  I  concurred 
with  the  rest  of  their  Lordships  in  holding  the  agreement  which  was 
the  subject  of  dispute  to  be  valid :  but  we  did  so  on  the  ground  that 
there  was  nothing  in  the  agreement  itself  to  show  that  it  was  necessarily 
of  an  illegal  character,  or  in  fraud  of  the  public.  In  the  present  case, 
the  creditor  is,  as  it  were,  bought  off;  and  he  was  under  a  moral  obliga- 
tion to  continue  his  opposition,  inasmuch  as,  by  giving  notice  of  it,  he 
had  led  the  other  creditors  to  believe  that  he  really  intended  to  oppose. 
The  consequence  of  his  withdrawing  is  that  justice  is  disappointed, 
because  the  adjudication  is  made  without  the  proper  investigation  having 
taken  place.  It  seems  to  me  that  the  consideration  for  receiving  the 
money,  which  Is,  to  withdraw  his  opposition,  and  that  after  having  given 
notice  of  it,  is  clearly  immoral.  Murray  v.  Reeves  was  not  so  strong 
*7Q91  *^  ^^^  ^  ^^^^^  although  the  agreement  there  was  still  pronounced 
^  to  be  invalid  ;  for  there  the  money  in  consideration  of  which  the 
agreement  was  made  was  to  be  paid  to  the  plaintiff  as  assignee  of  the 
bankrupt.  Taylor  v,  Wilson,  5  Exch.  251,t  is  no  authority :  in  that 
case  the'  question  turned  upon  the  language  of  the  particular  statute. 

Fatteson,  J. — I  am  of  the  same  opinion.  This  is  an  action  between 
the  immediate  parties  to  the  agreement,  and  therefore  the  case  differs 
from  Taylor  v.  Wilson,  where  the  defendant  was  an  innocent  endorsee 
of  the  security  which  was  the  subject  of  the  action.  The  agreement 
here  is  clearly  illegal,  not  only  upon  the  face  of  it,  but  because  it  is 
manifest  that  a  fraud  was  committed  upon  the  other  creditors.  The 
case  of  Gould  v.  Williams,  4  Dowl.  P.  C.  91,  I  consider  to  have  been 
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decided  upon  the  principle  which  should  govern  cases  of  this  kind. 
And,  upon  that  principle,  I  think  that  the  agreement  in  question  is 
illegal,  inasmuch  as  it  is  contrary  to  the  policy  of  the  Insolvent  Debtors' 
Act,  and  amounts,  moreover,  to  a  fraud  on  the  other  creditors.  The 
duty  of  opposition  on  the  part  of  the  creditor  may  be  a  duty  only  of 
imperfect  obligation :  but,  if  he  has  the  option  of  pursuing  one  course 
or  the  other,  it  is  an  immoral  act,  against  the  policy  of  the  law,  and  a 
fraud  upon  the  other  creditors,  to  take  money  for  exercising  that  option. 
CoLERiDQE,  J. — I  am  of  the  same  opinion.  Murray  v.  Reeves,  8  B.  & 
C.  421  (E.  C.  L.  R.  vol.  15),  was,  I  think,  properly  decided :  and  upon 
the  authority  of  that  case  the  agreement  here  is  void,  the  *con-  r4c7QQ 
sideration  for  it  being  illegal,  inasmuch  as  it  amounts  to  a  fraud  ^ 
upon  the  other  creditors.  No  doubt  the  duty  of  opposition  on  the  part 
of  a  creditor  is  a  duty  of  imperfect  obligation :  but  here'  the  plaintiff 
seeks  to  make  the  non-fulfilment  of  that  obligation  the  ground  of  the 
contract  upon  which  he  sues.  That  is  a  contract  which  the  Court  can- 
not recognise.  Rule  absolute  for  a  nonsuit.(a) 

(a)  Wightman,  J.,  wm  absent 
Reported  hj  FranolB  EUi%  Esq. 


The  QUEEN  v.  GREENE  and  Others,  Overseers  of  the  Poor  of 
GATESHEAD,  DURHAM.    Jan.  21. 

Qtmre  whether,  under  etat.  7  A  8  Viet  o.  101,  sa.  61,  62,  the  Poor  law  Commiseioners  eac 
appoint  to  the  office  of  collector  of  poor  rates  and  auistant  overeeer  in  a  parish,  or  whether 
the  appointment  of  assistant  overseer  still  belongs  exolusiyely  to  the  inhabitants  of  the  parifb 
in  Testrj,  under  stat  59  G.  8,  o.  12.     Bat, 

Where  union  guardians  have,  under  an  order  of  the  Poor  law  Commissioners,  appointed  an 
assistant  overseer,  the  order  is  vafid  by  stat.  4  A  5  W.  4,  e.  76,  s.  105,  and  the  appointment 
is  good,  and  the  power  of  the  Inhabitants  in  vestry  to  elect  an  assistai^^  overseer  superseded, 
until  the  order  is  quashed  on  certiorari.  8o  held  on  motion  to  quash  a  disallowance  by  the 
Poor  law  ^Auditor  of  a  sum  charged  in  the  overseers'  aceonnts  for  the  salary  of  an  assistant 
overseer  elected  by  the  vestry. 

The  vestry  of  a  parish  forming  part  of  a  union  elected  R.  (after  stat  7  A  8  Vict  o.  101)  to 
the  office  of  assistant  overseer  of  the  parish.  The  union  guardians,  in  the  same  month, 
appointed  U.  to  be  the  oolleotor  of  rates  and  assistant  overseer  of  the  same  parish.  A  quarter's 
salary  having  been  paid  to  17.  by  the  guardians  of  the  union,  the  Poor  law  Auditor  disallowed 
the  sum  in  the  union  accounts,  and  surcharged  the  amount  upon  the  guardians  who  had 
signed  a  check  for  the  payment  On  appeal  by  these  guardians  under  stat  7  A  8  Vict  c.  101, 
s,  36,  the  Commissioners,  by  an  order  addressed  to  the  auditor,  the  union  guardians,  the 
appellants  individually,  and  the  overseers,  declared  the  disallowance  unlawful  and  directed 
^he  payment  to  be  allowed  ;  and  it  was  allowed  by  the  auditor  on  his  next  audit 

Held,  on  motion  by  the  overseers  to  quash  the  allowance,  that  it  was  valid,  being  made  pursuant 
to  an  unresoinded  order  of  the  Poor  law  Commissioners,  whether  U.  was  rightly  elected  or  not 

Thomas  Christopher  Maynard,  Esquire,  auditor  of  the  Durham 
Audit  district  in  the  county  of  Durham,  at  his  audit  in  November,  1850, 
disallowed  a  certain  item  in  the  account  of  the  guardians  of  the  poor  of 
the  trateshead  Poor  law  union,  namely : 
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*7<)d1  ^^^^  allowance  of  602.,  half  a  year's  salary  to  Thomas  Shafto 
^  Robson  as  assistant  overseer  of  the  said  parish. 

And  he  allowed  a  certain  other  item,  which  had  not  been  allowed  in 
the  said  account,  namely : 

The  sum  of  302.,  one  quarter's  salary,  paid  by  the  guardians  of  the 
said  union  to  John  Usher  as  collector  of  poor  rates  and  assistant  o?er- 
seer  of  the  same  parish. 

The  said  disallowance  and  allowance  by  the  auditor  naving  been 
brought  into  this  Court  by  certiorari,  PoMey^  in  last  Michaelmas 
Term,  obtained  a  rule  to  show  cause  why  they  should  not  be  quashed.(a) 

The  following  facts  appeared  on  affidavit,  and  by  the  auditor's  retnm 
to  the  writ. 

The  parish  of  Gateshead  forms  part  of  a  Poor  law  union,  which  id 
joined'with  other  unions  in  a  district  for  the  purpose  of  audit.  On  6th 
November,  1849,  a  vestry  meeting  of  the  inhabitants  of  Gateshead  was 
^-Q--.  convened  *for  the  purpose  of  electing  an  assistant  overseer  of  that 
^  parish,  under  stat.  59  G.  3,  c.  12,  s.  7.  Robson  and  Usher  were 
named  as  candidates,  and  Robson  was  elected ;  and  on  November  30th 
he  was  appointed  to  the  said  office  of  assistant  overseer  by  warrant  of 
two  justices,  at  a  salary  of  1202.  a  year.  He  accepted  and  entered 
upon  the  office.  On  November  20th,  1849,  the  Board  of  Guardians  of 
the  Gateshead  Union  appointed  Usher  to  be  the  assistant  overseer  and 
collector  of  rates  for  the  same  parish  of  Gateshead ;  and  early  in  1850 
the  guardians  paid  him  302.,  one  quarter's  salary.  A  question  arising 
as  to  the  legality  of  the  appointment,  no  further  sum  was  paid.  A 
quarter's  salary  was  paid  to  Robson  by  the  overseers  in  March,  1850. 

At  the  District  audit  before  Maynard,  on  16th  and  17th  May,  1850, 
the  auditor  disallowed  the  payment  to  Usher  (after  hearing  the  legality 
of  his  appointment  discussed),  and  stated  hist  reason  in  writing,  namely, 
that  the  guardians  were  not  legally  authorized  to  appoint  Usher  to  the 
office  of  assistant  overseer  and  collector :  and  he  surcharged  the  said 
sum  of  302.  upon  three  guardians  of  the  union  who  had  signed  the  check 
for  payment  of  Usher's  salary.     The  rest  of  the  account  was  allowed. 


(a)  The  rale  called  upon  the  prosecaton  to  show  eaase :  Why  the  diiiaUowa&oe  in  th«  ! 
4>f  the  aboye-mentioned  overseers,  for  the  year  ending  29th  September,  1850,  by  Thomas  Chris- 
topher Maynard,  Esq.,  as  auditor  of  the  distriot,  of  the  sums  of  60(.,  of  9/.  6«.  4i/.,  of  \l  IS*. 
td.j  and  of  4/.  lis.,  severally  disallowed  by  him  on  the  loth  day  of  November,  1850,  and  tb< 
allowance,  in  the  balance  sheet  or  account  of  the  Gateshead  Poor  Law  Union  for  the  saae 
period,  by  the  said  T.  C.  Maynard  as  such  auditor,  of  the  sum  of  SOL,  on  the  said  15th  daj  of 
November,  1850,  which  said  sum  of  30L  had  at  a  previous  audit  been  disallowed  by  th«  said 
T.  C.  Maynard,  should  not  respectively  be  quashed ;  and  why  the  said  several  sums  so  dissUovcd 
and  allowed  respectively  should  not  be  paid  to  the  parties  respectively  entitled  thereto  bj  th» 
parties  who  ought  respectively  to  pay  the  same  ,*  and  why  the  costs  of  the  defendant?  inearrfd 
in  the  prosecution  of  this  certiorari  should  not  be  paid  by  the  Treasurer  of  the  Board  of  G«ir- 
dians  of  the  Gateshead  Poor  Law  Union :  upon  notice  of  this  rule  to  be  givea  to  the  nid  t. 
C.  Maynard  and  to  the  Clerk  of  the  said  Board  of  Guardians. 

The  items  of  9L  6«.  4ef.,  1/.  18«.  6d.,  and  41.  lis.  will  not  require  farther  notiee,  the  < 
to  them  having  been  waived  on  the  argument. 

The  grounds  of  the  certiorari  will  appear  sofllbiontly  by  the  report 
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The  parties  aggrieved  by  the  surcharge  appealed  to  the  Poor  law  Com- 
missioners for  relief  under  stats.  7  &;  8  Viet.  c.  101,  s.  36,  and  11  &  12 
Vict.  c.  91,  8.  4 ;  and  an  order  under  seal  was  thereupon  issued  by  the 
Poor  law  Board,  dated  28th  October,  1850,  addressed  to  the  guardians 
of  the  union,  the  churchwardens  and  overseers  of  the  parish,  the  audi- 
tor, the  three  appellant  guardians  of  the  union  by  name,  the  clerk  of 
petty  sessions  for  the  division,  and  the  treasurer  of  the  union,  whereby 
the  Board  decided  that  the  reasons  stated  by  the  auditor  for  his  sur- 
charge were  ^unlawful,  and  ordered  that  the  payment  made  to  r^^irng 
Usher  should  be  re-entered  in  the  account.  No  notice  of  an  ^ 
intended  appeal  had  been  given  to  the  overseers  of  Gateshead,  or  the 
guardians  of  the  union.  At  the  following  audit,  November  15th,  1850, 
the  auditor,  in  conformity  to  the  said  order  of  the  Poor  law  Commis- 
sioners, rescinded  his  former  disallowance,  allowed  the  salary  claimed 
by  Usher,  and  stated  in  writing  that  he  did  so  <«  in  obedience  to  the 
order  of  the  Poor  law  Board  for  that  purpose,  bearing  date  the  28th 
day  of  October  last."  He  also  disallowed  the  sum  of  602.,  appearing 
by  the  account  to  have  been  paid  to  Bobson  as  <<  assistant  overseer's 
half  year's  salary,"  and  stated  in  writing,  as  his  reason,  that  the  appoint- 
ment of  Bobson  as  assistant  overseer  was  illegal,  « inasmuch  as  an 
appointment  had  previously  been  made  by  the  Board  of  Guardians 
legally  entitled  to  make  the  appointment  of  assistant  overseer  of  the 
said  parish."  * 

The  appointment  by  the  guardians  took  place  under  the  following 
circumstances. 

The  Gateshead  Union  was  formed  in  1886,  before  and  since  which 
time  Gateshead  has  been  a  parish  maintaining  its  own  poor.  At  a 
meeting  of  guardians  of  the  Gateshead  Union  on  May  8th,  1838,  James 
Hudson  was  (as  appeared  by  their  minutes)  "  appointed  collector  of 
poor  rates"  for  Gateshead  parish.  Before  his  appointment  there  had 
been  no  paid  collector,  but  the  duties  had  been  discharged  by  the  over- 
seers for  the  time  being.  There  had  been  several  previous  orders  of 
the  Commissioners  (the  first  on  April  5th,  1837,  the  last  on  August  1st, 
1837),  addressed  to  the  Union  Guardians,  directing  them  within  speci- 
fied times  to  appoint  collectors  for  such  parishes  as  the  guardians  should 
deem  to  require  them ;  *and  collectors  had  been  appointed  under  1-4^707 
these  orders,  but  none  for  Gateshead.  The  time  limited  by  the  ^ 
last  of  these  orders  expired  on  September  15,  1837,  no  appointment 
having  then  been  made  for  Gateshead. 

On  June  8th,  1838,  the  Poor  Law  Commissioners,  in  execution  of 
the  powers  vested  in  them  by  stat.  5  &  6  W.  4,  c.  76,  made  an  order : 
<«That  the  guardians  of  the  poor  of  the  Gateshead  Union,  in  flie 
county  of  Durham,  shall,  within  one  month^rom  the  date  of  this  order, 
appoint  a  fit  and  proper  person  to  be  the  collector  of  the  poor-rates  of 
the  parish  of  Gateshead,  if  the  said  guardians  shall  deem  it  to  require 
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a  collector,  and  shall,  as  booh  as  conveniently  may  be  after  euch  ap- 
pointment, report  the  same  to  us  the  said  Poor  Law  Commissioners,  in 
order  that  we  may  approve  or  disallow  the  same,  or  give  such  other 
directions  thereon  as  the  case  may  require."  <<And,  in  case  and  so 
often  as  any  person  so  appointed  shall*  die,  or  resign,  or  be  removed, 
the  said  Board  of  Guardians  shall,  as  soon  as  conveniently  may  be 
after  such  death,  resignation,  or  removal,  proceed  in  like  manner  to  a 
new  appointment.  And  we  do  hereby  further  order,"  &c.,  <<  that  the 
said  collector  shall  be  paid  by  a  poundage  of  4^2.  in  the  pound  upon  all 
rates  collected  by  him  f*  (and  by  a  further  poundage  upon  other  moneys 
to  be  collected).  And  we  do  further  order,'*  Ac,  <(that  the  following 
shall  be  the  duties  of  such  collector."  The  order  then  set  forth  various 
duties  relative  to  the  collecting,  paying  over,  and  keeping  account  of 
parish  moneys :(a)  and  it  proceeded:  "And  we  do  hereby  further 
*7QR1  ^^^^^'  ^^^^'  ^^  ^^®  ^guardians  shall  deem  that  such  parish  shall 
-*  require  such  services  as  are  usually  performed  by  an  assistant 
overseer,  they  may  appoint  the  person  so  appointed  as  collector  for 
such  parish  to  perform  the  duties  of  an  assistant  overseer  for  such 
parish  accordingly.  Provided  always,  and  we  do  hereby  order,  direct, 
and  declare,  that,  if  either  of  the  churchwardens  or  overseers  of  the 
said  parish  is  willing  and  desirous  to  collect  the  rates,  the  said  parish 
shall  not  be  deemed  to  require  a  collector ;  and  that  in  such  case  the 
churchwardens  and  overseers  of  the  said  parish  shall  observe  the  follow- 
ing rules  and  regulations."     Rules  were  then  laid  down. 

It  appeared  by  affidavit,  referring  to  the  correspondence  of  the  Com- 
missioners, that  this  order  was  issued  in  consequence  of  a  communica- 
tion to  them  from  the  guardians  of  the  Gateshead  Union  (May  17th, 
1838),  stating  that  they  had  seen  the  necessity  of  appointing  a  paid 
collector  for  Gateshead,  and  had  resolved  to  appoint  Hudson  with  a 
poundage,  &c.,  but  requesting  to  know,  as  there  was  no  order  of  the 
Commissioners  authorizing  such,  appointment,  whether  application 
should  be  made  to  them  for  an  order,  or  whether  it  would  be  sufficient 
to  forward  a  copy  of  the  resolution  for  their  confirmation.  The  auditor's 
return  stated  that  the  guardians  of  the  Gateshead  Union  did  not  appoint 
any  collector  within  the  time  specified  by  the  order  of  June  8th. 

Hudson  entered  upon  the  said  office,  by  direction  of  the  Board  of 
Guardians,  on  June  25th,  1888,  and  discharged  the  duties  from  that 
day  continuously  till  25th  June,  1842,  when  he  resigned.  It  did  not 
appear  that  his  appointment  was  submitted  to  the  Poor  Law  Commis 
sioners  for  approval.  In  his  affidavit,  used  in  opposition  to  the  present 
^7991  ^^^^'       stated  that  during  his  whole  time  of  service  he  was  *paid 

*  -^  by  a  poundage  of  4c{.,  &c.,  in  conformity  with  the  order  of  Jone 

(a)  The  duties  were  the  SAme  as  those  pointed  oat  bj  the  order  set  forth,  9  A.  A  B.  M4,  ooto  (e^ 
(Be  Cambridge  UnioD) ;  which  order,  so  far  as  it  is  there  printed,  was,  throaghou^  in  aeailj  tiM 
•amo  terms  as  the  present 
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8th :  and  «  That  he  doth  yerily  helieve  that^  in  appointing  this  depo« 
nent  to  the  said  office,"  <(the  said  guardians  did  not  claim  or  intend  to 
assume  any  power  or  authority  to  appoint  this  deponent  to  the  said 
office  independent  of  or  without  the  authority  or  direction  of  the  said 
Poor  Law  Commissioners :  And"  <«  that  he  doth  verily  believe  the 
appointment  of  this  deponent  on  the  said  8th  day  of  May,  1838,  was 
intended  to  take  effect  under  the  said  order  of  the  Poor  Law  Commis- 
sioners ;  and  that  the  date  of  the  entry  of  this  deponent  upon  the  said 
office  on  the  said  25th  day  of  June,  1838,  was  intended  to  be  in  com- 
pliance with,  and  to  take  effect  .under,  the  provisions  of  the  said  order 
of  the  Poor  Law  Commissioners  limiting  the  period  for  the  making  of 
the  said  appointment ;  and  that  the  appointment  of  this  deponent  was 
duly  approved  by  the  said  Poor  Law  Commissioners."  And  that  his 
appointment,  as  he  believed,  was  never  questioned  or  disputed,  and  that 
he  lidk  always  recognised  by  the  Commissioners  and  the  respective 
Boards  of  Guardians  for  the  time  being  of  the  Gateshead  Union  as  the 
sole  collector  of  the  poor-rates ;  that  he  acted  with  the  entire  know- 
ledge and  acquiescence  of  the  said  Commissioners  and  guardians :  and 
that  he  verily  believed  he  was  never  appointed  assistant  overseer  or 
collector  by  the  inhabitants  of  Gateshead  assembled  in  vestry  for  that 
purpose. 

The  Commissioners,  on  November  27th,  1838,  made  a  further  order, 
That  the  guardians  of  the  Gateshead  Union  <<  shall,  within  one  month 
from  the  date  of  this  order,  appoint  one  or  more  fit  and  proper  person 
or  persons  to  be  the  assistant  overseer  or  assistant  overseers  of  such 
of  the  several  parishes  comprised  therein  as  the  said  ^guardians  r^aryr, 
may  deem  to  require  an  assistant  overseer,  and  shall"  report,  ^ 
&c.,  as  in  the  previous  order.  There  was  also  a  direction,  as  in  that 
order,  for  appointing  a  new  officer  in  case  of  death,  resignation,  or  re- 
moval :  and  it  was  ordered  that  each  assistant  overseer  «« shall  be  paid 
for  the  performance  of  his  duties  as  such  assistant  overseer  such  annual 
or  other  sum  or  sums  of  money  as  the  said  guardians  shall  with  our 
consent  determine."  The  duties  were  set  forth,  relating  to  assessmentSy 
keeping  of  books,  making  returns,  &c.,  as  to  the  collection  of  moneys, 
collecting,  paying,  and  depositing  of  parish-moneys,  production  of  rate-  . 
books  and  other  documents,*proceeding  against  defaulters,  attendance 
at  meetings  of  the  ^oard  of  Guardians  with  books,  &c.,  and  observance 
of  lawful  orders  and  directions  from  such  Board  and  from  the  Commis- 
sioners. And  the  assistant  overseer  was  « to  perform  all  such  of  the 
other  duties  of  overseers  of  the  said  parishes  as  relate  to  the  adminis- 
tration of  the  laws  for  the  relief  of  the  poor,  so  nevertheless  that  such 
overseers  shall  not  be  discharged  from  their  duty  of  ^ving  relief  in 
cases  of  sudden  and  urgent  necessity  and  of  ^dden  and  dangerous  ill- 
ness." The  auditor's  return  stated  that  the  guardians  did  not  appoint 
an  assistant  overseer  for  Gateshead  within  the  time  limited  by  this 

2T 
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order.  Bj  another  order,  of  December  27th,  1838,  the  GommiBsioQen 
enlarged  the  time  for  making  such  appointment  until  January  2l8t, 
1889.  The  auditor  stated,  as  before,  that  no  appointment  was  made 
for  Gateshead  within  the  time  limited  by  this  order. 

Appointments  were  made  under  some  of  the  above-mentioned  ordera 
for  other  parishes  than  Gateshead :  but  it  did  not  appear,  except  io  two 
instances,  that  such  appointments  were  reported  to  the  GommissioDere. 
^f^ry-i^       *The  guardians  of  the  Gateshead  Union,  on  being  informed  of 
^  Hudson's  intention  to  resign,  proceeded  to  a  new  appointment: 
and,  at  a  meeting  on  May  81st,  1842,  they  appointed  Robert  Foreman 
collector  of  the  poor-rate  of  Gateshead  pikrish.     And  (as  Foreman  d^ 
posed)  <<the  said  guardians,  having  deemed  that  the  said  parish  of 
Gateshead  required  such  services  as  are  usually  performed  by  an  assist- 
ant overseer,  appointed  this  deponent  to  perform  the  duties  of  assistant 
overseer  for  the  said  parish  in  pursuance  of  the  power  for  that  purpose 
contained  in  the  said  order"  of  8th  Jui;^e,  1838 ;  and,  bj  the  terms  of 
his  said  appointment  as  collector  and  assistant  overseer,  the  goardians 
directed  that  he  should  receive  a  salary  of  1201.  a  year.     He  further 
deposed.  That  his  said  appointment  as  collector  and  assistant  overseer 
<<  was  confirmed  by  the  said  Poor  Law  Commissioners  on  or  about  the 
17th  day  of  June,  1842  :"(a)  that  he  entered  upon  the  office  on  25th 
June,  1842,  and  held  the  same  and  performed  all  the  duties  until  25th 
December,  1849,  and  was  at  all  times  during  that  period  recognised  bj 
the  Commissioners  and  Boards  of  Guardians  as  the  sole  collector  of 
poor-rates  and  assistant  overseer ;  and  that  he  verily  believed  he  wis 
not  at  any  time  appointed  assistant  overseer  or  collector  bj  the  inhabit- 
ants of  Gateshead  in  vestry,  but  that  his  appointment  was  made  bj 
the  guardians  of  the  union,  and  was  intended  to  take  effect  under  the 
*8021  ^^^^^  ^^  *June  8th,  1888.   He  added  that  his  salary  of  1201  was 
^  regularly  paid,  and  his  appointment  never  questioned. 

Foreman  having,  in  October,  1849,  intimated  his  intention  to  resign 
on  25th  December,  the  guardians  of  the  union,  at  a  meeting  held  No- 
vember 20th,  1849,  appointed  John  Usher  collector  and  assistant  over- 
seer in  the  place  of  Foreman,  at  the  same  salary  of  120{. ;  and  the  Poor 
Law  Commissioners,  by  a  letter  of  their  secretary,  on  15th  December, 
1849,  sanctioned  the  appointment  and  salary ;  and  Usher  acted  as  col- 
lector and  assistant  overseer  of  Gateshead  in  pursuance  and  under  the 
authority  of  his  said  appointment. 

On  this  and  a  prior  day  of  the  term,(() 

(a)  The  auditor  sUted  in  bis  retuni  that  this  appointment  did  not  appear  by  tbe  reeordi  ef  Ikt 
gnardians  to  have  been  labmitted  by  them  to  the  Commissionen  for  conflrmatloB ;  but  it«a> 
■hown  by  a  oorrespondenee  between  Uie  Commiesioners  and  the  Onar^ane,  etated  in  oae  eC  the 
affldayite,  that  the  Commiuioners,  after  certain  inqniries,  sent  a  letter  through  their  leeretiiy  (• 
the  board  of  Gaardians,  dated  ^ne  17th,  1842,  stating  that  they  approved  of  the  ai^ieiBtaeit 
and  salary  and  oonfirmed  them  aoeordingly. 

(b\  January  17th,  before  Lord  Campbell,  C.  J.,  Patteson,  Ooleridge,  and  Wigbtaa^,  J«.: 
Coleridge,  J.,  left  the  Court  soon  after  the  argument  commenced.  Jannaiy  3Ist»  before  Uri 
Campbell,  C.  J.,  Patteson  and  Coleridge,  Js.    Wightman,  J.,  was  at  OaUdhalL 
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Athertony  for  Majnard,  and  Tomlinioitf  for  ITshery  showed  cause.  — 
As  to  the  disallowance  of  Robson*8  salary :  If  Hudson  was  well  ap- 
pointed by  the  guardians,  his  successors  were.  The  Poor  Law  Com- 
missioners have  a  general  authority  by  stat.  4  &  5  W.  4,  c.  76,  s.  46,  to 
direct  the  appointment  of  paid  officers  for  parishes.  [Patteson,  J. — 
Not  assistant  overseers.  Their  appointment  is  in  the  inhabitants,  by 
stat.  59  G.  3,  o.  12,  s.  7.]  It  had  been  common,  before  the  decisions 
in  Regina  v.  The  Poor  Law  Commissioners,  Re  Strand  Union,  9  A.  & 
E.  901  (E.  C.  L.  R.  Tol.  86).  and  Re  Cambridge  Union,  9  A.  &  E.  911 
(E.  C.  L.  R.  vol.  86),  for  the  Commissioners  to  order  appointments 
of  collectors  by  Boards  of  Guardians.  Those  cases,  which  were 
subsequent  to  the  order  of  June  8th,  1868,  determined  that  such 
appointments  were  illegal  But  then,  by  stat.  2  &  8  Vict.  c.  84, 
♦(Royal  assent,  26th  August,  18eS9),  all  orders  of  the  Commis-  r*«/xQ 
sioners  theretofore  issued  for  the  making  of  such  appointments  ^ 
were  declared  as  valid  as  if  warranted  by  stat.  4  &  5  W.  4,  c.  76.(a) 
([Lord  Campbbll,  C.  J. — That  supplied  the  defect  of  authority  as  to 
Hudson.]  So  far  as  the  duties  of  collecting  were  concerned,  it  legalized 
the  order  as  to  the  appointment  of  Hudson  and  as  to  the  appointment 
of  successors.  It  is  true  that  Hudson's  appointment  by  the  guardians 
took  place  a  month  before  the  order  of  June,  1888 :  but  it  is  clear  from 
all  the  facts  deposed  to,  and  from  the  correspondence,  which,  by  stat. 
4  &  5  W.  4,  c.  76,  s.  4,  has  the  authenticity  of  a  record,  that  it  was 
known  of  and  acquiesced  in  afterwards  by  the  Commissioners,  and 
*that  Hudson  was  considered  to  be  in  office  under  the  order,  p,„A/vj^ 
though  the  ceremony  was  not  used  of  dismissing  and  re-appoint-  ^ 
ing  him.  Such  a  ratification  was  recognised  by  the  Court  in  Regina 
V.  Grimshaw,  10  Q.  B.  747  (E.  C.  L.  R.  vol.  69).  [Lord  Campbell, 
C.  J. — ^According  to  your  argument,  Usher *s  right,  since  stat.  2  &  8 
Vict.  c.  84,  does  not  depend  upon  Hudson's  being  well  appointed.]  It 
may  be  material  that  each  officer  after  Hudson  succeeded  another  who 
was  well  appointed.    [Lord  Campbell,  C.  J. — Usher  receives  a  salary 

(a)  Stat  2  A  3  Viot  o.  84,  8.  2,  enacts :  "That  all  orden  heretofore  made  and  issaed  nnder 
the  bands  and  seals  of  the  Poor  Law  Oommissioners,  and  not  rescinded  by  them,  or  quashed 
before  the  6th  day  of  May  in  the  present  year,  by  which  the  said  Commissioners  may  haTe 
directed  the  oyerseers  or  guardians  of  any  parish  or  nnion  to  appoint  any  person  to  collect  the 
rates  for  the  relief  of  the  poor  in  any  parish  or  parishes,  or  shall  have  defined  or  specified  or 
directed  the  ezeention  of  ^e  duties  of  saoh  person,  or  the  plaoes  or  limits  within  which  the  same 
shall  be  performed,  or  shall  haye  directed  the  mode  of  appointment,  or  determined  the  continu* 
anee  in  office  or  dismissal  of  any  snob  person  from  his  oAee,  or  the  amount  or  nature  of  the 
seeurity  to  be  gi^en  by  any  such  person,  or  shaU  ba^e  regulated  the  amount  of  salary  payable  to 
any  sneh  person,  or  the  time  or  mode  or  the  proportions  of  payment  thereof,  shall  be  deemed  and 
the  same  are  hereby  declared  to  have  the  same  force  and  validity  as  if  the  same  had  been 
warmnted  by  an  Act,"  Ac.  (4  A  6  W.  4,  o.  76) ;  **  and  the  Commissioners  shaU  hare  the  same 
powers  and  authorities  with  respect  to  all  such  orders,  and  to  the  persons  appointed  in  pursuanoe 
thereof,  as  they  have  with  respect  to  orders  made  and  issued  and  the  paid  officers  appointed 
under  the  proTisions  of  the  said  Act;  and  that  every  person  appointed  by  guardians  of  the  poor 
nader  any  such  order  of  the  said  Commissioners  shaU  have  the  like  powers,  authorities,  privi. 
lages,  immunities,  protections,  and  remedies,  in  and  for  the  performance  of  his  duty  nnder  such 
order,  as  are  by  law  given  to  overseers  of  the  poor  in  the  performance  of  the  like  duty." 
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as  assistant  overseer.  Hadson  never  was  assistant  overseer.]  By  the 
order  of  June  8th,  1838,  the  guardians  were  directed  to  appoint  a  col« 
lector,  and  snccessors  to  such  collector  on  death,  resignation,  or  remo- 
val, and,  if  they  should  deem  it  necessary,  to  make  an  appointment  of 
assistant  overseer  as  well  as  collector.  The  order  of  June  8th,  being 
for  the  appointment  of  a  collector,  was  good  by  stat.  2  &  3  Vict.  c.  84, 
s.  2,  and,  being  good  so  far,  is  good  for  the  whole.  [Lord  Campbell, 
G.  J. — It  might  be  good  for  one  appointment  and  not  for  the  other.] 
Stat.  7  &  8  Vict.  c.  101,  s.  61,  recites  stat.  2  &  8  Vict.  c.  84,  s.  2,  and, 
reciting  also  that  it  is  expedient  that  the  collectors  should  in  certain 
cases  be  invested  with  other  of  the  duties  of  overseers  of  the  poor, 
enacts :  «  That  the  inhabitants  in  vestry  assembled  of  any  parish  sita- 
ated  within  the  district  for  which  any  collector  or  assistant  overseer 
appointed  under  any  order  of  the  said  Commissioners  now  acts  may 
appoint  such  collector  or  assistant  overseer  to  discharge  all  the  daties 
of  an  overseer  of  the  poor,  in  addition  to  those  of  collector  of  poor* 
rates  for  such  parish,  and  in  the  same  manner  as  if  he  were  appointed 
thereto  as  an  assistant  overseer  under  the  provisions  of  an  Act,"  &e. 
^Q^-,  (69  G.  8,  *c.  12) ;  «  and  wherever  any  such  collector  or  assistant 
-*  overseer  has  been  or  may  be  appointed  under  any  order  of  the 
said  Commissioners,  and  whilst  the  said  order  remains  in  force,  the 
powers  of  any  vestry  or  parish  officers  or  of  any  other  persons,  other 
than  the  Board  of  Guardians  of  such  parish  or  union  (if  a  Board  of 
guardians  have  been  constituted),  to  appoint  any  collector  or  assistant 
overseer,  and  (if  so  directed  by  the  said  Commissioners)  every  appoint- 
ment under  such  powers  shall  cease,  "(a)  That  assumes  that  a  person 
may,  before  this  Act,  have  been  well  appointed  to  perform  duties  of 
an  assistant  overseer  by  order  of  the  Commissioners.  The  words  do 
not  mean  that,  after  the  statute,  the  inhabitants  in  vestry  may  in  such 
case  appoint  a  person  to  do  all  the  duties  of  an  overseer,  including  those 
previously  discharged  by  the  assistant  overseers*  The  duties  of  this 
latter  office  do  not  necessarily  comprise  all  those  of  an  overseer ;  and 
the  meaning  of  the  clause  is  that  the  inhabitants  may  sifperadd  those 
if  they  think  proper.  [Lord  Campbell,  C.  J. — Can  it  be  supposed 
that  the  Legislature  intended  giving  such  a  strange  power  to  the  res- 


*806] 


try  ?]    Wherever  the  powers  of  an  ^assistant  overseer,  have  been 
well  granted  under  an  order  of  the  Commissioners,  there,  by  the 

(a)  Seet  62  enaetf  :  "  That  if  the  Board  of  Ooardiaaa  of  an  j  parish  or  anion  make  applieatMa 
to  the  said  Commissioners  to  direot  the  appointment  of  a  paid  collector  of  the  poor-rates  in  nek 
parish  or  anion,  or  in  any  parish  or  parishes  of  such  onion,  it  shall  he  lawful  for  the  taH 
Commissioners,  by  order  nnder  their  hands  and  seal,  to  direct  the  said  Board  of  Goardiaos  te 
appoint  saoh  a^ collector;  and  the  said  Commissioners  shall  ha^e  the  same  powers  with  rtspeei 
to  sttch  collectors  as  are  ^iyen  to  them  by  the  said  first  recited  Act,"  (4  A  5  W.  4,  e.  76),  **  viih 
respect  to  paid  officers ;  and  all  powers  of  Ihe  inhabitants  of  any  parish  in  Tcstry  assembled,  or 
of  jnstices  of  the  peace,  or  of  any  persons,  other  than  the  Board  of  Oaardians  of  saeh  parish  or 
anion,  to  appoint  any  collector  for  any  snch  parish  as  aforesaid,  and  (except  when  otherviss 
dirseted  by  Uie  said  Commissioners)  aU  appointments  nnder  saeh  powers,  shall  cease." 
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express  words  o&this  clause,  the  powers  of  the  vestry  cease.  And  the 
decision  In  re  The  Cambridge  Union,  9  A.  &  E.  911  (E.  C.  L.  R.  vol. 
36),  does  not  go  the  length  of  establishing  that  for  defined  purposes 
relative  to  the  « superintending  or  assisting  in  the  administration  of 
the  relief  and  employment  of  the  poor"  (such  as  are  indicated  in  sect. 
46  of  Stat.  4  &  5  W.  4,  c.  76),  the  Commissioners  may  not  invest  an 
ofiBcer  wjth  the  powers  of  an  assistant  overseer.  [Lord  Campbell,  C. 
J. — I  doubt  whether,  even  to  this  extent,  ♦hey  can  so  interfere  with 
the  functions  of  the  vestry  under  stat.  59  G.  3,  c.  12.]  Either  under 
Stat.  7  &  8  Vict.  c.  101,  s.  61,  or  under  stat.  2  &  8  Vict.  c.  84,  s.  2,  the 
present  appointment  is  good.  [Lord  Campbell,  C.  J. — Stat.  2  &  3 
Vict.  c.  84,  s.  2,  is  hopeless.  The  other  clause  may  avail  you  as  a 
substantive  enactment,  but  not  to  make  stat.  2  &  3  Vict.  c.  84,  say 
what  it  does  not  say.  PATTESOlf,  J. — Before  that  Act,  an  appointment 
by  the  Commissioners,  either  of  collector  or  of  assistant  overseer^  would 
have  been  bad.  The  statute  legalized  the  one  expressly,  by  sect.  2 ;  it 
cannot  be  inferred  that  the  Legislature  has  recognised  a  power  as  to 
the  other.  Wightmak,  J. — Do  not  the  words  « in  addition  to  those 
of  collector,"  in  stat.  7  &  8  Vict.  c.  101,  s.  61,  show  that  a  collector 
simpliciter  was  contemplated  in  the  former  enactment  ?]  As  collector, 
he  would  take  all  his  authority  from  the  appointment  legalized  by  stat. 
2  &  3  Vict.  c.  84 ;  but  he  might  have  been  exercising  other  functions 
within  the  words  of  stat.  4  &  5  W.  4,  c.  76,  s.  46,  independently  of 
such  appointment.  [Pattbson,  J. — The  enactments  come  to  this,  that 
the  Commissioners  may  ^appoint  a  collector,  but  cannot  give  him  ri^oQ^. 
farther  powers :  if  they  wish  to  clothe  him  with  the  powers  of  ^ 
an  assistant  overseer,  it  must  be  done  through  the  inhabitants  in  vestry^ 
If  the  vestry  will  not  act,  they  must  be  without  an  assistant  overseer. 
Lord  Campbell,  C.  J. — The  ofiicer  here  is  appointed  with  a  salary  o£ 
120Z.  for  doing  two  things :  we  cannot  Separate  them.] 

But,  further,  the  order  of  the  Commissioners,  whatever  be  its  merits^ 
»  valid  until  quashed  on  certiorari;  stat.  4  &  5  W.  4,  c.  76,  ss.  105^ 
108.  Here  that  has  not  been  done ;  the  appointment  stands,  and  it  is, 
for  some  of  its  purposes  at  least,  not  even  impeached.  If  parties  do 
not  think  proper  to  question  the  order  on  certiorari,  they  may,  in  lieu 
of  that  process,  have^their  appeal  against  what  has  been  done  under  the 
order,  and  against  the  auditor*s  decision  thereupon,  by  stat.  7*&  8  Vict, 
c.  101,  s,  36.  The  intention  of  the  Legislature  on  this  head  is  further 
shown  by  stat.  11  &  12  Vict.  c.  91,  s.  4.  At  all  events  the  original 
order  of  the  Commissioners  is  not  to  be  disputed  in  the  present  fonuk. 
[Lord  Campbell,  C.  J. — It  is  a  very  inconvenient  mode  of  questioning 
an  appointment,  to  appeal  against  payments  of  salary  as  items  in  an 
account.  But  you  yourselves  are  objecf  ing  to  the  allowance  of  Robson's 
salary.] 

If  Usher  is  well  appointed,  the  disallowance  of  Robson's  salary  must 

vol,  xvn.— 63  2t2 
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stand,  ibr  the  powers  of  vestry  to  appoint  a  person  w^io  shall  officiate 
as  assistant  overseer  will  have  ceased  by  stat.  7  &  8  Vict.  c.  101,  a.  61. 
Blis9^  for  the  Guardians,  and  Paihley  and  Udally  for  the  overseen, 
contri. — Under  stat.  7  4  8  Vict.  c.  101,  s.  61,  the  powers  of  the 
vestry  cease  only  if  the  «*  collector  or  assistant  overseer"  is  well 
*80A1  ^PP^^^^®^  ander  the  '^Commissioners'  order.   That  section  speaks 

^  of  a  «  collector  or  assistant  overseer  appointed  under  apy  order 
of  the  said  Commissioners,'*  as  if  assistant  overseers  were,  under  the 
existing  law,  appointed  by  such  order.  Yet  it  recognises  the  appoint- 
ment of  assistant  overseers  under  stat.  59  G.  3,  c.  12;  and  the  power 
of  making  such  appointment  is  not  at  all  interfered  with  by  stat.  2 1  3 
Vict.  c.  84.  The  opponents  of  this  rule  are  obliged  to  contend  thtt 
the  term  <«  assistant  overseer"  is  us^d  here  in  two  different  senses,  aad 
that,  before  the  Act  7  &  8  Vict.  c.  101,  there  had  been  some  limited 
appointment  to  the  office,  which  the  inhabitants  in  vestry  were  now 
authorized  to  enlarge.  But  there  is  no  ground  for  this  snppositioa. 
An  assistant  overseer  is  presumed  (where  no  express  restriction  appetn) 
to  be  an  overseer  for  all  purposes ;  Sktngley  t;.  Surridge,  11  M.  k  W. 
503,t  Points  v.  Attwood,  6  Com.  B.  38  (E.  C.  L.  R.  vol.  60).  If  the 
Legislature,  in  framing  this  enactment,  have  misapprehended  the  state 
of  the  law,  their  mistaken  recital  of  it  cannot  bind ;  Dore  v.  Gray,  2 
T.  R.  358,  865,  Russell  v.  Ledsam,  14  M.  &  W.  574,  589.t  And  no 
clear  ground  appears,  by  the  clause  itself,  or  otherwise,  for  alleging 
that  the  rights,  of  the  vestry  under  stat.  59  G.  8,  c.  12,  are  to  any 
extent  superseded,  or  that  an  assistant  overseer,  in  the  general  sense 
of  that  term,  might  not  be  appointed  by  the  vestry  in  1849.  The  Aet 
of  7  &  8  Vict,  could  have  no  bearing  upon  Hudson's  appointment,  made 
six  years  before :  and  stat.  2  &  3  Vict.  c.  84,  is  expressly  limited  to  the 
appointment  of  collectors  of  rates.  If  the  order  of  the  Commissionen 
is  invalid  as  to  the  appointment  of  assistant  overseers,  it  is  ao  altogether: 
an  order  bad  in  part  is  bad  for  the  whole.  [Lord  Campbell,  G.  J.— 
i^oQQ-y  *We  do  not  consider  that  to  be  the  rule  now.(a)]     At  all  events 

^  the  appointment  is  entire.  And,  as  to  the  orders  which  are 
relied  upon,  the  last  two  are  entirely  for  the  appointment  of  assistsnt 
overseers.  None  of  the  appointments,  as  stated,  appear  to  have  been 
made  in  conformity  to  the  orders.  [Lord  Cam^bll,  G.  J. — On  * 
question  of  allowance  or  disallowance,  after  the  officers  have  been  for  t 
long  time  serving,  can  we  inquire  into  the  regularity  of  the  appointment 
with  the  same  rigour  as  if  we  were  on  a  quo  warranto  ?]  The  question 
is  whether  the  office  exists  at  all.  [Lord  Campbell,  C.  J. — Collector 
and  assistant  overseer  are  both  offices  known  to  the  law :  there  might 
have  been  a  regular  appointment  to  each.]  It  is  the  appointment  that 
creates  the  office,  here :  and  the^  appointments  are  no  execution  of  the 
authority  conferred  by  the  orders.    [Lord  Campbell,  C.  J. — ^There  is 

(a)  Se«  Ragina  «.  RobiaMm,  uito»  p.  40flL 
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not  only  incoiwenience,  but  great  hardship  upon  officers  whose  sub- 
sistence may  be  endangered,  in  raising  snch  questions  at  this  period.] 
It  may  be  questioned  whether  the  Commissioners  could  order  an  appoint- 
ment of  successors  to  a  collector.  The  supposed  ratification  cannot 
make  these  appointments  good.  The  doctrine  of  ratification  does  not 
apply  to  offices  of  a  public  nature.  Hudson's  appointment  at  least, 
made  on  8th  May,  1838,  was  void  from  the  first ;  and  that  which  is  void 
cannot  be  ratified ;  Case  of  Sir  Robert  Dudley,  8  Inst.  231,  Dame 
Arundel  v.  The  Earl  of  Pembroke,  Dyer^263  b,  CoUedge  de  Physitians' 
Case,  Litt.  Rep.  212,  218.  The  case  of  Regina  v.  Orimshaw,  10  Q.  B. 
747  (E.  C.  L.  R.  vol.  59),  differed  widely  from  this.  The  question 
there  was,  whether  or  not  the  office  of  coroner  for  a  borough  was  full, 
the  appointment  having  been  made  before  the  grant  of  ^Quarter  r^o-.  ^ 
Sessions.  It  is  true  that  the  time  limited  by  statute,  after  the  *- 
making  of  such  grant,  was  not  observed :  but  the  office  did  not  grow 
out  of  the  grant  of  Quarter  Sessions:  it  was  incident  to  the  con- 
stitution of  the  borough.  The  council,  who  took  upon  them  to  remove 
the  coroner,  had  recognised  him  in  the  ofl^ce,  and  had  taken  no  regular 
step  to  remove  him.  If  not  regularly  appointed,  he  was  not  such  a 
mere  usurper  that  the  corporation  could  at  once  treat  the  office  as 
vacant.  Again,  it  does  not  appear  in  the  present  case  that  in  any  of 
these  appointments  the  guardians  professed  to  act  in  ratification  of  an 
order  of  the  Commissioners.  The  only  valid  recognition  of  the  respec- 
tive orders  would  have  been  by  an  express  appointment  under  each, 
within  the  time  specified  by  it.  Time  was  of  the  essence  of  the  power. 
There  was  no  confirmation  by  the  Commissioners  of  Hudson's  appoint- 
ment as  collector ;  only  a  vague  approbation :  and  the  subsequent  con- 
firmations relate  to  the  joint  office  of  collector  and  assistant  overseer. 
Again,  the  appointment  was  a  grant,  which  the  guardians,  who  have  a 
corporate  capacity,  should  have  made  under  seal ;  Paine  v.  Strand  Union, 
8  Q.  B.  826  (E.  C.  L.  R.  vol.  55),  Lamprell  v.  Billericay  Union,  3 
Ezch.  288,  306.t  The  appeal  to  the  Poor  Law  Commissioners  under 
Stat.  7  &  8  Yict.  c.  101,  s.  36,  was  not  conclusive :  it  was  a  judicial 
proceeding;  and  the  appellants  did  not  give  notices  to  the  adverse 
parties.  [Lord  Campbell,  C.  J. — Can  we  possibly  go  into  that  ques- 
tion now?]  As  lo  Robson's  salary,  there  has  been  no  appeal  and 
decision.  The  argument  that  the  orders  of  the  Commissioners  cannot 
be  impeached  until  they  have  been  brought  up  by  certiorari  assumes 
that  the  orders  were  such  as  they  had  jurisdiction  to  make.  It  cannot 
be  intended  by  stat.  4  &  6  W,  4,  c.  76,  s.  105,  *that  any  order  r^g-i  ^ 
whatever,  which  they  may  choose  to  make,  shall  have  force  till  a  *- 
certiorari  can  be  obtained.  [Lord  Campbell,  C.  J. — The  clause  must 
be  understood  with  a  limitatidh ;  if,^in  making  their  order,  they  have 
acted  in  pursuance  of  the  statute ;  at  least  thinking  that  they  carried 
it  into  effect.     The  protection  would  not  apply  if  they  ordered  that  a 
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man  should  be  beheaded.]  Newboald  v,  Goltman,  6  EzcL  189,| 
illastrates  the  distinction.  [Colbridob,  J. — Sect.  105  says  only  that, 
until  removed  and  quashed  on  certiorari,  the  order  shall  be  obeyed  and 
enforced  <^a8  if  the  same  had  not  been  so  removed."] 

Cur.  adv.  vutt. 

Lord  Campbell,  C.  J.,  in  the  ensuing  vacation  (February  10th), 
delivered  the  judgment  of  the  Court. 

On  bringing  up  of  the  accounts  of  the  auditor  of  the  Gateshead  Union, 
two  objections  are  made :  1.  To  the  allowance  of  80Z.  paid  by  the  guard- 
ians of  the  Union  for  a  quarter's  salary  of  John  Usher  as  collector  of 
the  rates  and  assistant  overseer  of  the  parish  of  Gateshead,  appointed 
by  the  guardians  of  the  union.  2.  To  the  disallowance  of  602.  paid  by 
the  overseers  of  the  parish  of  Gateshead  to  Thomas  Shafto  Robson  for 
a  half-year's  salary  as  assistant  overseer  of  the  parish,  elected  by  the 
vestry. 

As  to  the  first  objection :  It  appears  that  the  auditor,  considering 
that  John  Usher  had  not  been  legally  appointed,  on  the  16th  &  17th 
May,  1850,  at  his  audit  then  held,  disallowed  to  the  Chiardiam  of  the 
Union  the  sum  of  SOL  paid  to  Usher,  and  surcharged  three  persons, 
guardians  of  the  poor  of  the  parishy  with  that  sum.(a)  These  pariih 
^Q'ig)-\  guardians  required  him  to  state  his  reasons ;  which  ^he  did;  and 
*'-'  thereupon  tJiey  appealed  to  the  Poor  Law  Board  under  the  36th 
section  of  stat.  7  &  8  Vict.  c.  101.  The  Poor  Law  Board,  by  their 
order  of  28th  October,  1850,  decided  that  the  disallowance  and  sur- 
charge were  unlawful.  The  auditor  therefore,  at  a  subsequent  aadit, 
on  the  15th  November,  1850,  in  obedience  to  such  decision,  reversed 
his  former  disallowance  and  allowed  the  sum  of  302.  to  the  guardians 
of  the  union.  The  effect  of  this  is  to  give  the  guardians  of  the  union 
credit  for  the  302.  in  their  accounts  with  the  parish,  and  to  fix  the  parish 
with  it.  The  overseers  now  apply  to  us,  and  contend  that,  althoagh 
the  then  guardians  of  the  parish  who  elected  to  appeal  to  the  Poor  Law 
Board  are  bound  by  their  decision,  yet  that  they  the  overseers,  repre- 
senting the  parish  at  large,  are  tio  parties  to  that  appeal,  and  not  bound 
by  the  decision. 

Whether  they  may  be  right  in  so  contending  or  not,  still  it  is  plain 
that,  in  making  that  decision  and  order,  the  Poor  Law  Board  were  act- 
ing strictly  within  the  jurisdiction  given  to  them  by  the  36th  section  of 
Stat.  7  &  8  Vict.  c.  101.  Then  the  105th  section  of  stat.  4  &  5  W.  4, 
c.  76,  applies ;  and  their  order  must  be  obeyed  until  set  aside  by  this 
Court  on  removal  by  certiorari,  which  has  not  been  done.  The  order 
is  addressed  to  the  guardians  of  the  Union,  to  the  overseers  of  the 
parish^  to  the  then  guardians  of  the  parish,(a)  and  to  the  auditor.  And 
^therefore  the  auditor  was  not  only  justified  in  allowing  the  302.  in  obe- 
dience to  that  order,  but  bound  to  do  so ;  and  this  Court  must  confirm 

(a)  8m  p.  7M,  Mto. 
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that  allowance,  wholly  irrespective  of  the  question  whether  Ijsher  waa 
strictly  appointed  or  not. 

*As  to  the  second  objection :  The  disallowance  of  60^  to  the  ^^^^  « 
overseers  of  the  parish  as  to  the  salary  of  Thomas  Shafto  Rob-  *- 
son  involves  the  question  whether  he  was  duly  appointed  to  the  oflBce 
of  assistant  overseer.  He  was  elected  on  the  26th  November,  1849,  by 
the  inhabitants  in  Yestry  under  stat.  59  G.  8,  c.  12,  s.  7 ;  and  all  the 
requisites  of  that  Act  were  complied  with.  The  question  is  whether 
any  subsequent  Acts,  and  the  circumstances  which  have  occurred,  have 
deprived  the  parish  of  the  right  so  to  appoint  him.  Now  no  Act  prior  to 
that  of  7  &  8  Vict.  c.  101  directly  deprives  them  of  that  right,  what- 
ever powers  the  intermediate  Acts  may  have  conferred  on  the  Poor  Law 
Board. 

The  61st  section  of  that  Act,  after  reciting  stat.  2  &  8  Yict.  c.  84, 
which  confirmed  the  appointment  of  collectors  of  poor's  rates  under 
orders  of  the  Poor  Law  Board,  and  further  reciting  that  it  is  expedient 
that  such  collectors  should  in  certain  cases  be  invested  with  other  of  the 
duties  of  overseers  of  the  poor,  enacts :  <«  That  the 'inhabitants  in  vestry 
assembled  of  any  parish  situated  within  the  district  for  which  any  col- 
lector or  assistant  overseer  appointed  under  any  order  of  the  said  Com- 
missioners now  acts  may  appoint  such  collector  or  assistant  overseer  to 
discharge  all  the  duties  of  an  overseer  of  the  poor,  in  addition  to  those 
of  collector  of  poor-rates  for  such  parish,  and  in  the  same  manner  as  if 
he  were  appointed  thereto  as  an  assistant  overseer  under  the  provisions 
of"  stat.  59  G.  8,  c.  12  :  "  and  wherever  any  such  collector  or  assistant 
overseer  has  been  or  may  be  appointed  under  any  order  of  the  said  Com- 
missioners, and  whilst  the  said  order  remains  in  force,  the  powers  of 
any  vestry  or  parish  officers  or  any  other  persons,  other  than  the  Board 
of  Guardians  of  such  parish  or  union  (if  *a  Board  of  Guardians  r^«^  . 
have  been  constituted),  to  appoint  any  collector  or  assistant  over-  ^ 
seer"  ^^  shall  cease.*'     The  first  part  of  this  clause,  as  to  inhabitants  in 
vestry  adding  powers  to  a  collector^  applies  only  to  collectors  who  were 
acting  as  such  at  the  time  of  the  passing  of  that  Act  (9th  August,  1844), 
and  is  therefore  immaterial  to  the  present  question.     The  latter  part  in 
terms  forbids  the  inhabitants  to  exerciA  the  powers  of  stat.  59  G.  8,  c. 
12,  s.  7,  whilst  there  is  a  collector  or  assistant  overseer  appointed  under 
any  order  of  the  Poor  Law  Boardy  and  whilst  such  order  remains  in 
force.     Certainly  Usher  had  been  appginte^   collector  and   assistant 
overseer  under  an  order  of  the  Poor  Law  Board  on  the  20th  November, 
1849 ;  and  that  order  remained  in  force  (if  ever  it  was  in  force  at  all) 
at  the  time  when  Robson  was  appointed  on  the  26th  of  the  same  month. 
But  it  is  contended  that  the  order  of  the  Poor  Law  Board  of  8th  June, 
1848,  under  which  (being  prospective)  Usher  was  appointed,  never  was 
in  force,  and  was  wholly  illegal.     It  is  remarkable  that  no  Act  of  Par- 
liament in  express  terms  authorizes  the  Poor  Law  Board  to  order  the 
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appointment  of  an  assistant  overseer.  The  46th  section  of  stat.  4  &  5 
W.  4,  c.  76,  as  to  paid  officers  does  not  apply  to  an  assistant  overseer, 
not  even  to  a  collector  of  poor-rates,  as  was  held  by  this  Court  in 
Regina  v.  The  Poor  Law  Commissioners,  Re  Strand  Union,  9  A.  &  E. 
901  (E.  C.  L.  R.  vol.  86),  and  in  a  similar  case.  Re  Cambridge  UDion, 
9  A.  4  E.  911  (E.  C.  L.  R.  vol.  36).  The  statute,  2  &  3  Vict.  c.  82, 
s.  2,  which  confirms  the  appointments  of  collectors  already  made,  does 
not  mention  assistant  overseers,  nor  does  it  even,  give  a  prospecti?e 
power  to  the  Poor  Law  Board  to  order  the  appointment  of  coUeeton, 
The  statute  of  7*&  8  Vict.  c.  101,  s.  62,  does  give  such  power  as  to 
eoUectori,  but  does  not  mention  assistant  overseers.  Still  the  61st  8e^ 
tion  of  the  last  *Act,  using  the  language  we  have  before  cited, 


seems  to  recognise  the   appointment  of  eottectars  or  assistant 
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overseers  under  orders  of  the  Poor  Law  Board,  and  in  such  case 
bits  the  inhabitants  in  vestry  from  appointing  a  collector  or  assi^ant 
overseer^  although  it  may  be  observed  that  there  is  no  Act  of  Parliament 
authorizing  the  inhabitants  in  vestry  to  appoint  a  collector^  but  only  sn 
assistant  overseer  under  stat.  59  G.  3,  c.  12. 

It  should  seem  that  stat.  7  &  8  Vict.  c.  101,  by  so  recognising  soch 
appointment,  either  gives  the  power  to  order  it  to  the  Poor  Law  Board 
by  implication,  which  would  be  a  strange  mode  of  legislation ;  or  at- 
taches a»  a  consequence  to  such  appointment,  whether  the  order  for  it 
bo  good  or  bad,  if  it  remains  unrescinded  by  this  Court,  a  prohibition 
to  the  Vestry  to  appoint  an  assistant^  overseer.  This  also  would  be  a 
strange  enactment.  However  strange  it  may  be,  still  we  do  not  see 
how  we  can  give  eifect  to  the  Act  without  holding  that  an  appointment 
in  fact  of  a  collector  or  assistant  overseer,  or  both,  by  the  guardiaos 
of  the  union  under  an  existing  unrescinded  order  of  the  Poor  Law 
Board,  takes  away  the  power  of  the  Vestry  under  stat.  59  G.  3,  c.  12. 

Some  attempt  was  made  to  show  that  no  order  of  the  Poor  Law  Board 
was  in  existence  on  the  20th  November,  1849,  when  Usher  was  ap- 
pointed ;  but  we  think  this  attempt  failed,  because  the  order  of  the  Sth 
June,  1838,  was  prospective,  to  appoint  from  time  to  time,  and  bas 
never  been  rescinded. 

Thus  it  appears  to  us  that,  ii^  point  of  law,  the  auditor  was  right  in 
allowing  the  30Z.  paid  to  Usher,  and  in  disallowing  the  602.  paid  to 
Bobsoh.     The  consequence  is  that  the  rule  must*be  discharged. 

Rule  discharged. 
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*The  QUEEN  v.  ROBERT  COLLING,  Esquire,  and  JOHN  ^      ^^ 
LEONARD  HAMMOND,  Esquire,  Justices  of  the  County  of  ^ 
DURHAM.    Jan.  22. 

A  parishioner  Bummoned  by  the  ehurohwardens  before  jnsticesi  under  stai.  53  0.  3,  o.  127,  s.  7, 
for  non-payment  of  a  church  rate,  alleged  that  the  rate  was  partly  retrospective,  and  that 
aereral  items  were  otherwise  illegali  and  stated  that  ha  intended  to  try  the  vaUdity  of  the  rate 
in  the  Ecclesiastical  Court  The  justices  said  they  would  not  then  grant  an  order,  but  would 
do  so  at  the  end  of  a  month  unless  the  objecting  party  proceeded  to  try  the  validity  of  the 
rate  in  the  mean  time.  No  such  proceeding  was  taken ;  and  the  parties  appeared  again  before 
the  justices  at  the  end  of  a  month.  The  objector  continued  to  assert  the  invalidity  of  the 
rate  and  his  desire  to  try  the  question,  and  stated  that  it  was  not  legally  in  his  power  to  com- 
pel the  churchwardens  to  institute  proceedings  against  him  in  the  Ecclesiastical  Court,  but  he 
ohalUnged  them  to  do  so ;  tod  he  contended  that  tho  jurisdiction  of  the  justices  was  ousted 
by  the  third  proviso  of  stat  63  G.  8,  o.  127,  s.  7.  The  justices  nevertheless  made  an  order 
for  payment  of  the  rate.  Afterwards,  on  being  applied  to  for  a  distress  warrant  to  levy  such 
rate,  they  declined  to  grant  it,  and  said  they  threw  themselves  upon  stat  11  A  12  Vict  o.  44, 
a.  5.  On  motion  under  that  clause,  calling  upon  the  justices  to  show  cause  why  they  should 
not  issue  such  warrant : 

Held,  that  the  justices,  on  the  first  hearing,  had  suflScient  ground  for  considering  the  rate  to  be 
bonH  fide  disputed :  that  the  test  of  trying  the  validity  of  the  rate  between  the  first  and  second 
bearings  was  one  which  ought  not  to  have  been  imposed :  that  the  ultimate  order  was  bad ; 
and  that  the  justices  could  not  be  called  upon  to  enforce  it 

If  a  party  summoned  for  non-payment  of  church  rate  alleges  objections  which  are  manifestly 
untenable  in  point  of  law,  the  Court  will  not  therefore  conclude  that  tho  rate  is  not  bon&  fide 
disputed  within  the  meaning  of  stat  S3  G.  3,  c  127,  s.  7. 

A  RULE  was  obtained  in  this  term,  calling  upon  the  above-mentioned 
justices  to  show  cause  (under  stat.  11  &  12  Vict.  c.  44,  s.  5)  why  they 
should  not  issue  a  distress  warrant  to  levy  the  sum  of  4«.  7(2.,  and  16«. 
6(2.  costs,  upon  the  goods  of  Michael  Middleton.  The  material  facta 
shown  on  affidavit  for  and  against  the  rule  were  as  follows. 

By  a  church  rate  made  for  the  parish  of  Darlington,  in  the  county 
of  Durham,  on  July  19th,  1849,  Michael  Middleton  was  assessed  in  the 
sum  of  4«.  7(2.  in  respect  of  certain  premises  occupied  by  him  in  the 
said  parish.  Middleton,  not  having  paid  the  rate,  was  served  with  a 
summons,  dated  August  25th,  1851,  to  appear  before  justices  and  an- 
swer to  an  information  and  complaint  ^preferred  against  him  by  r^tn^^ 
the  churchwardens  for  such  non-payment.  He  demanded  of  the  '- 
churchwardens  an  opportunity  to  procure  copies  of  the  accounts  for  the 
church  rates  of  1849  and  1850,  and  of  the  receipts  and.  disbursements, 
&c.,  of  the  chnrch^^ardens  during  the  same  period.  This  was  not 
afforded ;  but  Middleton  stated  (on  affidavit  in  opposition  to  this  rule) 
that  he  was  informed  and  believed  that  the  estimates  of  expenses  to  be 
covered  by  the  church  rate  comprised  items  (specified  in  the  affidavit(a)) 

(a)  The  items  of  which  "  the  whole  or  the  greater  part"  were  said  to  be  « illegal  and  unjust" 
were: — 

Expenses  to  Dnrhani,  22.  10«. ;  olerk  and  sexton,  36^  ;  bell-ringers  and  ropes,  21/.  4«. ;  regis- 
(ration  of  births.  5/. ;  Harrison  for  attending  clock  and  chimes,  7L  6t. ;  to  the  incumbent  for  rent 
for  church  yard,  3/.;  making  out  and  passing  rate,  and  carriage  to  Durham,  2/.W«.  Gd.;  tuning 
nnd  repairing  organ,  4/.  10«.;  Mr.  Crossley,  organist's  salnry,  20/.;  salary  ft>r  collecting  the 
•hnroh-rate,  10/.;  charge  for  making  out  the  church-rate,  1/.  lis.  M. 


817  REGINA  v.  COLLING.    H.  T.  1862. 

which  were  illegal^  and  that  the  rate  was  retrospective  in  some  of  ita 
purposes. 

Middleton  and  his  attorney  (George  Allison)  and  a  churchwarden 
(Joseph  Stephenson)  attended  before  two  justices,  Mr.  Colling  and  Mr. 
Hammond,  on  September  8th.  Middleton  then  stated  to  the  justices 
that  «ut  was  the  intention  of  the  said  M.  M.  to  tr;  the  validity  of  the 
said  rate,*'  and  that  he  «< believed  the  same  to  be  illegal  and  bad;" 
and  he  called  upon  the  churchwarden  to  produce  the  church  books  of 
account  <<  showing  the  items  intended  to  be  covered  by  the  said  rate, 
and  to  be  paid  from  the  moneys  arising  thereby,  and  to  show  the  ex- 
penditure of  the  money  which  he  and  his  colleagues  had  received  from 
the  said  church  rate."  Notice  in  writing  to  produce  these  had  preyi- 
ously  been  served ;  but  the  churchwarden  declined  to  produce  them,  or 
*R'[  o-i  to  give  information  on  the  subject ;  wherefore  ^Middleton,  as  he 

•^  now  stated,  was  unable  to  point  out  to  the  justices  the  amoant 
of  money  intended  to  be  reimbursed  by  the  rate  and  the  specific  items 
intended  to  be  covered  thereby.  Middleton's  attorney  now  deposed 
that  he  «  on  behalf  of  the  said  M.  Middleton  protested  against  the  said 
two  magistrates  deciding  on  the  validity  of  such  rate,  and  of  making 
any  decision  against  the  said  M.  Middleton  upon  the  said  summons,*' 
and  «  endeavoured  to  convince  and  satisfy  the  same  magistrates  that 
they  had  no  jurisdiction  to  adjudicate  upon  the  same,  for  that  the  said 
M.  Middleton  insisted,  and  verily  believed,  that  the  said  rate  was  bad, 
illegal,  and  irrecoverable :"  and  he  at  the  same  time  called  the  attea> 
tion  of  the  justices  to  stat.  53  G.  3,  c.  127,  s.  7,  and  cited  varions 
cases,  and  endeavoured  to  convince  the  justices  that  they  had  no  right 
to  make  the  order  applied  for,  <«  especially  as"  Middleton  <(  disputed 
the  validity  of  the  said  rate,  and  intended  bon&  fide  to  try  the  same,'* 
adding  that  he  was  prepared  to  do  so,  and  believed  that  the  said  rate 
was  made  to  reimburse  the  churchwardens  for  moneys  expended  in  a 
previous  year,  and  to  cover  Various  illegal  items  which  could  not  be 
recovered  in  an  Ecclesiastical  Court ;  which  statement  Middleton  then 
confirmed.  And  Middleton  now  deposed  (^that  such  statement  was 
made  bon&  fide;  for  that  he  this  deponent  was  then  and  is  now  pre- 
pared, ready,  and  willing  to  try  the  validity  of  such  rate  in  the  Eccle- 
siastical Court,  believing  the  same  to  be  illegal,  bad,  and  unjust,  for  the 
reasons  hereinbefore  mentioned,  and  then  pointed  *out  and  explained  to 
the  said  two  magistrates."  Middleton  and  Allison  further  deposed: 
<«  That  the  said  two  magistrates  then  stated  that  they  would  not  then 
grant  the  said  order  for  payment  of  the  said  church  rate,  but  they 
*8191  ^^^^^  grant  the  same  at  *the  end  of  one  month  from  that  day, 

-^  unless  the  said  M.  Middleton  proceeded  to  try  the  validity  of 
«uch  rate  in  the  mean  time." 

The  parties  met  again  before  the  same  two  justices  on  the  6th  of  Oc- 
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tober,  when  Middleton  served  a  written  notice  on  the  churchwardens,  a 
copy  of  which  was  handed  to  the  two  justices,  in  the  following  words. 

«<  I  the  undersigned  Michael  Middleton,  of  Darlington,  do  hereby  give 
yoa  notice  that  I  have  been  advised  that  I  cannot  institute  any  pro- 
ceedings in  the  Ecclesiastical  Court  to  compel  you  to  proceed  against 
me  in  the  Consistory  Court  at  Durham  for  the  recovery  of  a  church 
rate  alleged  to  be  due  from  me  to  you,  but  which  I  protest  against  pay- 
ing, and  contend  that  such  rate  is  illegal.  I  further  give  you  notice 
that  I  am  prepared  to  try  the  same  in  the  proper  tribunal ;  and  that  I 
protest  against  the  magistrates  deciding  on  the  validity  of  such  rate, 
and  of  making  any  decision  against  me  upon  the  summons  issued  by 
you  for  the  recovery  thereof,  being  advised  that  they  have  no  power  to 
enforce  any  proceedings  against  me,*  as  I  insist  that  the  said  rate  is  bad, 
illegal,  and  irrecoverable.     Dated,"  &c.       «  Michabl  Middleton." 

The  objections  to  the  former  rate  were  again  urged ;  and  Middleton 
stated  that  it  was  his  bon&  fide  intention  to  try  the  validity  of  the  rate 
in  the  Ecclesiastical  Court,  but  that  he  could  not  institute  any  proceed* 
ings  to  compel  the  churchwardens  to  proceed  against  him  to  try  the 
validity  of  such  rate :  and  that  siich  proceedings  must  be  commenced 
by  the  churchwardens :  and  Middleton  and  his  attorney  at  the  same 
time  challenged  and  requested  Stephenson  to  take  the  case  into  the 
Ecclesiastical  Court,  so  that  the  *same  might  'be  fairl;  tried  by  a  r^onr^ 
competent  tribunal.  And  the  attorney  contended  that,  under  ^ 
the  circumstances,  the  jurisdiction  of  the  magistrates  was  ousted.  Pro- 
duction of  the  account  books  was  again  demanded,  and  refused. 

The  two  justices  made  an  order,  dated  the  same  6th  of  October,  1851, 
reciting  the  complaint  of  the  churchwardens,  dated  25th  of  August, 
1851,  which  was  us  follows :  «« That  M.  Middleton,  of,"  &c.,  «<  tanner," 
&c.,  «<  had  neglected  and  still  did  neglect  to  pay  to  the  churchwardens 
of  the  said  parish  the  sum  of  4«.  Td.,  being  the  sum  duly  rated  and 
assessed  upon  him  the  said  M.  Middleton  in  respect  of  his  occupation 
of  certain  premises  situate  within  the  said  parish  and  chargeable  with 
the  rate  hereinafter  mentioned,  in  the  churchwarden's  rate  for  the  same 
parish,  made  the  19th  day  of  July,  1849;  and  that  the  same  sum  was, 
at  the  date  of  the  said  complaint,  justly  due  from  him  the  said  M.  Mid- 
dleton unto  the  said  churchwardens ;  and  that  the  payment  thereof  had 
been  duly  demanded  6f  him  the  said  M.  M. ;  and,  the  validity  of  which, 
or  the  liability  of  the  said  M.  M.  to  pay  his  proportion  thereof,  not 
having  been  questioned  in  any  Ecclesiastical  Court,  the  said  Joseph 
Stephenson  prayed  justice  in  the  premises :"  And  reciting  also :  That 
on  8th  September  then  last  the  parties  appeared  before  the  said  justices 
(neither  of«  them  being  patrons,  &c.,  or  interested,  &c.) :  «<  and  we  the 
said  justices  then  heard  the  matter  of  the  said  complaint,  and  did 
adjourn  the  further  hearing  thereof  until  this  day:"  The^ Order  then 
proceeded :  <<  And  now  at  this  day,  to  wit,  on  the  6th  day  of  October, 
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1850,  at  Darlington  aforesaid,  the  parties  aforesaid  appear  before  us 
*R911  ^^^  said  justices ;  and  we  now  having  farther  heard  the  matter 
^  *o{  the  said  complaint,  and  it  having  been  duly  proved  before  ns 
the  said  justices  on  the  said  hearing  that  the  said  M.  M.  had  neglected 
to  pay  the  said  sum  so  justly  due  and  demanded  of  him  as  aforesaid, 
and  that  the  said  complaint  was  made  within  six  calendar  months  from 
the  time  of  such  neglect  as  aforesaid :  We,*'  &c. ;  adjudication,  that  the 
said  M.  Middleton  should  pay  to  Stephenson  as  churchwarden  forthwith 
the  said  sum  of  4«.  7(2.,  and  also  16«.  6(2.  for  his  costs. 

Payment  was  demanded  and  refused.  No  proceeding  was  taken  in 
the  Ecclesiastical  Court;  but  Stephenson  preferred  an  indictment  against 
Middleton  for  disobeying  the  order ;  which  indictment  was  ignored  bj 
the  Grand  Jury  at  the  October  Sessions. 

On  November  3d,  1851,  Stephenson  applied  to  the  said  two  justices 
for  a  distress  warrant  to  levy  the  4«.  7(2.  and  costs  on  Middleton'i 
goods.  The  application  was  opposed  on  his  behalf:  and  Mr.  ffamtnond^ 
on  behalf  of  both  justices,  said  that  they  refused  to  grant  the  warrant, 
and  threw  themselves  on  the  protection  of  stat.  11  k  12  Vict,  c  44, 
s.  5. 

At?ierton  now  showed  cause. — The  validity  of  the  rate  being  disputed 
before  the  justices,  they  were  prohibited,  by  the  third,  proviso  of  stat. 
53  G.  3,  c.  127,  s.  7,  from  adjudicating  upon  the  demand.  They  did 
so';  but  to  call  upon  them  to  enforce  the  adjudication  by  a  levy  would 
be  an  additional  step  in  the  wrong  direction.  [Coleridge,  J. — How 
do  you  understand  the  proviso  ?]  It  was  intended  to  preclude  all  ques- 
tions as  to  the  sole  jurisdiction  of  the  Ecclesiastical  Courts  in  the  case 
there  put.  For,  in  general,  the  Act  does  not  absolutely  compel  parties 
*R921  ^^  8^  before  the  justices,  even  where  the  amount  *is  below  lOL 
^  [CoLERiDQE,  J. — There  have  been  cases  in  which  it  was  ques- 
tioned whether  the  jurisdiction  was  not  entirely  taken  away  where  the 
amount  was  below  102.  Pathley  mentioned  Richards  v.  Dyke,  3  Q.  B. 
256  (E.  C.  L.  R.  vol.  43).  Lord  Campbell,  C.  J.— The  result  of  that 
case  is  that,  if  the  amount  is  within  lOZ.,  and  the  validity  of  the  rate 
not  disputed,  the  recourse  must  be  to  the  justices.  Coleridge,  J.— It 
seems  the  dispute  upon  the  rate  must  have  preceded  the  application  to 
the  justices,  to  oust  their  jurisdiction.]  As  soon  as  they  had  notice  of 
the  dispute,  their  jurisdiction  ceased.  [Lord  Campbell,  C.  J. — The 
supposition  on  the  other  side  must  be  that  they  need  only  suspend  their 
adjudication  till  they  see  whether  proceedings  are  taken  in  the  Ecclesi- 
astical Court.]  The  justices  seem  to  have  thought  that  Middleton  could 
originate  proceedings  there  to  question  the  rate :  but  that  is  not  so. 
All  he  could  have  done  there  would  have  been  to  enter  a  caveat  (Rogers's 
Eccl.  Law,  996),  which  would  have  been  ineffectual.  [Pattesok,  J.— 
The  words  in  the  proviso  <<  shall  forbear  giving  judgment"  seem  to  imply 
that  they  are  not  absolutely  without  jurisdiction,  though  they  are  not 
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to  exercise  it  if  there  is  a  bon&  fide  dispute.  Golebidgb,  J. — The 
words  (« the  validity  whereof  has  not  been  questioned  in  any  Ecclesias- 
tical Court"  seem  to  assume  that  an  assessment  under  102.  may  have 
been  disputed  in  the  Ecclesiastical  Court.]  The  proviso  may  contem- 
plate that  the  churchwardens  may  have  chosen  to  make  their  complaint 
there  and  not  before  justices.  Or  there  might  be  a  dispute  depending 
there  on  an  assessment  above  lOZ.,  and  a  party  rated  below  that  sum 
may  have  taken  the  benefit  of  the  proceeding.  Admitting  that  the  jus- 
tices here  had  jurisdiction  prim&  *facie,  the  question  is  whether  r^^ono 
it  has  been  properly  taken  from  them  by  disputing  the  rate.  ^ 
[Lord  Campbell,  C.  J.-* And  whether  it  was  permanently  taken  away, 
or  only  suspended,  and  on  what  c{>nditions.  Colbridgb,  J. — The  jus- 
tices might  adjourn 'the  case.  Might  not  they  in  the  interval  take 
steps  to  ascertain  the  bona  fides  ?]  They  were  to  judge  whether  or 
not  the  dispute  was  bond  fide :  but,  if  they  have  acted  upon  the  suppo- 
sitioA  that  Middleton  could  initiate  proceedings  in  the  Ecclesiastical 
Court,  and  have  made  his  doing  or  not  doing  this  a  test  of  bona  fides, 
they  have  done  erroneously.  Now  they  have,  in  fact,  tried  the  bona 
fides  by  giving  Middleton  a  month  to  do  what  he  could  not  do.  [Lord 
Campbell,  C.  J^ — There  does  not  seem  to  have  been  anything  between 
September  8th  and  October  6th  to  disprove  bona  fides.]  And  the 
proceedings  on  the  latter  May  are  virtually  the  same  as  on  the  first. 
The  cases  upon  this  proviso  show  that,  i£  notice  be  given  to  the  justices 
of  an  intention  to  dispute  the  rate,  and  there  be  a  colour  of  right  for  it, 
and  nothing  to  contradict  the  supposition  of  bona  fides,  the  justices  are 
ousted  of  jurisdiction  unless  mala  fides  be  shown  by  those  who  would 
enforce  the  proceeding ;  Rex  v.  Chapelwardens  of  Milnrow,  5  M.  &  S. 
248,  252,  3,  Dale  v.  Pollard,  10  Q.  B.  604  (E.  C.  L.  R.  vol.  69). 

Pashley,  contri.— Rex  v.  Wrottesley,  1  B.  &  Ad.  648  (E.  C.  L.  R. 
vol.  20),  shows  that  the  party  summoned  must  satisfy  the  justices  of 
his  bon&  fide  intention  to  contest  the  rate.  In  Dale  t;.  Pollard,  it  was 
expressly  found  that  that  intention  on  the  plaintiff's  part  was  known  to 
the  justices.  The  intention  is  a  matter  of  fact  which  the  justices  have 
to  determine.  The  nature  *of  the  objections  here  tended  to  r^^onj^ 
negative  the  bona  fides.  [Lord  Campbell,  C.  J. — The  suffi-  ^ 
ciency  of  the  objections  was  immaterial,  if  the  justices  thought  they 
were  made  bonfi  fide.]  They  delayed  their  adjudication  a  month,  to 
see  if  Middleton  would  in  the  mean  time  try  the  validity  of  the  rate  in 
the  Ecclesiastical  Court.  [Lord  Campbell,  C.  J. — They  might  as  well 
have  said  «« if,  in  the  mean  time,  he  should  jump  over  St.  Paul's."  And 
the  enacting  part  of  stat.  63  G.  8,  c.  127,  s.  7,  does  not  impose  any 
obligatioi>  to  dispute  the  rate  in  that  Court.  It  only  says,  <«  if  any  one 
duly  rated  to  a  church  rate"  <<  the  validity  whereof  has  not  been  ques- 
tioned in  any  Ecclesiastical  Court,  shall  refuse,"  &c.,  to  pay,  a  justice 
may  convene  the  party,  &c.]    The  contesting  party  might  have  obliged 
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the  churchwarden  to  take  the  rate  to  the  ordinary  for  confirmation,  and 
have  entered  a  caveat  against  the  confirmation ;  Rogers's  Eccl.  Lav, 
996, 1002;  Lee  v.  Chalcraft,  8  Phillimore,  689,  648.  [Pattbson,  J.— 
There  was  a  caveat  in  Rex  v.  Wrottesley ;  but  this  Court  does  not  seem 
to  have  thought  it  material.]  The  jurisdiction  of  the  justices  cannot 
depend  upon  their  having  viewed  the  law  rightly  or  otherwise ;  they 
may  have  imposed  an  illegal  test,  but,  having  adjudicated,  they  are 
bound  to  proceed.  The  point  on  which  they  have  adjudicated,  namely, 
the  bona  fides  of  the  opposition,  was  exclusively  for  their  determina- 
tion ;  Regina  t;.  Dodson,  9  A.  &  E.  704  (E.  C.  L.  R.  vol.  36) :  and 
there  is,  at  least,  the'  strongest  presumption  that  they  did  not  believe 
in  it.  The  Court  cannot  but  look  at  (he  nature  of  the  objections  raised 
against  the  rate.  [Lord  Campbell,  C.  J. — Suppose  the  objections  to 
be  ever  so  frivolous  (and  none  could  be  more  so  than  that  church  rates 
♦82*^1  ^®^®  *^^^  warranted  by  any  text  of  Scripture,(a)  that  cannot 

^  materially  assist' you.  [Wightman,  J. — Many  objections  are 
taken  which  are  not  tenable,  where  there  is  no  reason  to  assume  want 
of  good  faith.]  In  a  church  rate  case  it  is  hardly  to  be  expected  that 
the  want  of  bona  fides  will  be  evidenced  otherwise  than  by  the  nature 
of  the  objections.  If  the  justices  have  been  convinced,  and  have  de- 
cided, this  Court  will  not  say  there  was  an  intention  which  they  have 
negatived.  In  Rex  v.  The  Chapelwardens  ot  Milnrow,  5  M.  &  8.  248, 
this  Court  decided  against  the  opinion  of  the  justices;  but  that  was  on 
a  special  case  from  Sessions,  which  raised  the  question  in  the  way  of 
appeal.  The  order  of  October  6th  might  have  been  brought  up  by  cer- 
tiorari, or  appealed  against  under  stat.  53  G.  8,  c.  127,  s.  7.  The  jnfl- 
tices  should  have  left  the  matter  to  be  litigated  in  either  of  those  ways, 
and  not  have  refused  to  enforce  their  order  and  thrown  themselves  upon 
Stat.  11  &  12  Vict.  c.  44. 

Lord  Campbell,  C.  J. — This  rule  must  be  discharged.  Before  we 
make  a  rule  absolute  under  stat.  11  k  12  Vict.  c.  44,  s.  5,  we  must  see 
reasonable  ground  to  believe  that  the  act  we  should  call  upon  the  jus- 
tices to  do  would  be  lawfiil.  That,  in  the  present  case  depends  upon  the 
legality  of  the  order  of  October  6th :  and  it  seems  to  me  that  that  order 
was  illegal.  The  excellent  Act,  53  G.  8,  c.  127,  introduced  by  Lord 
Stowell,  gave,  by  sect.  7,  a*  jurisdiction  to  justices  for  the  relief  botb 
of  parish  officers  and  of  rate-payers  where  the  sum  in  question  was 
*8261  ^^^^^  ^^^'     ^y  *^®  proviso  in  sect.  7  which  has  been  referred 

-^  *to,  if  the  validity  of  the  rate  "  be  disputed,  and  the  party  dis- 
puting the  same  give  notice  thereof  to  the  justices,  the  justices  shall 
forbear  giving  judgment  thereupon,  and  the  person  or  persons  demand- 
ing the  same  may  then  proceed  to  the  recovery  of  their  demand,  accord- 
ing to  due  course  of  law,  as  heretofore  used  and  accustomed."  There- 
fore, if  the  party  summoned  objects  that  the  rate  is  invalid,  and  does 

(a)  See  Dale  «.  Pollard,  10  Q.  B.  504  (B.  C.  L.  B.  toL  69). 
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80  bon&  fide,. however  erroneous  the  objection  may  be,  the  magistrates 
cannot  inquire  into  the  validity  of  the  rate,  but  must  proceed  no  far« 
ther :  parties  are  in  the  same  situation  as  they  were  before  stat.  53  G. 
3,  c.  127.  Here,  on  the  8th  of  September,  the  justices  had  abundant 
notice  of  the  rate  being  disputed.  They  were  not  to  consider  whether 
the  reasons  of  dispute  were  well  or  ill  founded;  the  question  for  them 
was,  whether  or  not  the  rate  was  bon&  fide  in  dispute.  And  what  rea- 
son had  they  to  think  that  it  was  disputed  mal&  fide  ?  The  question 
of  retrospectiveness,  upon  which  a  principal  objection  turned,  has  been 
much  agitated  in  the  Courts.  The  justices,  however,  did  not  proceed 
upon  the  objections,  but  seem  to  have  thought  on  the  8th  of' September 
that  they  could  not,  rebus  sic  stantibus,  go  farther  upon  the  complaint. 
They  declined  to  grant  an  order  then ;  but  they  said  that  they  would 
grant  one  at  the  end  of  a  month,  <^  unless  the  said  Michael  Middleton 
proceeded  to  try  the  validity  of  such  rate  in  the  mean  time.''  That 
was  an  impossible  condition.  Middleton  had  no  power  to  bring  the 
validity  of  the  rate  to  a  trial.  On  the  6th  of  October  things  remained 
in  the  same  state :  and  there  was  not  then  any  reason  to  believe  that 
the  rate  was  not  really  disputed.  Therefore  the  order  of  6th  October 
was  invalid ;  and  it  would  be  a  trespass  to  enforce  it. 

♦Pattesok,  J. — If  the  order  of  October  6th  was  invalid,  we  r^ooT 
ought  not  to  compel  the  magistrates  to  enforce  it.  I  agree  with  ^ 
Mr.  Paahley  that  we  are  not,  in  these  matters,  a  Court  of  appeal  from 
the  justices;  and  the  case  would  have  been  different,  if  they  had  adju- 
dicated that  there  was  no  bon&  fide  intention  to  dispute  the  rate,  and 
liad  made  an  order  for  payment  on  that  ground :  the  mere  assertion  of 
an  intent  to  dispute,  as  was  held  in  Rex  v.  Wrottesley,  1  B.  &  Ad.  648 
(E.  C.  L.  R.  vol.  20),  would  not  have  been  sufficient.  But  here  the 
jastices  do  not  distinctly  show  that  they  make  their  order  of  October 
6th  because  they  do  not  think  the  notice  of  dispute  was  given  bon& 
fide :  they  impose  a  test  which  they  had  no  right  to  impose  if  it  had 
been  possible  to  satisfy  such  a  test ;  but  it  was  impossible.  We  cannot 
say  that  the  justices  thought  the  notice  of  dispute  not  given  bonfi  fide, 
because  they  imposed  such  a  test  and  it  was  not  met.  The  party  dis- 
puting  might  really  have  intended  to  oppose  the  rate  in  the  Ecclesias- 
tical Court  if  he  could  have  had  the  opportunity.  The  order  of  October 
6th  was  therefore  bad. 

CoLBRiBGB,  J. — Though  magistrates  are  now  safe  from  personal  re- 
sponsibility  if  they  act  under  stat.  11  &  12  Vict.  c.  44,  s.  5,  we  are 
still  to  consider,  exactly  as  we  did  before^  whether  their  warrant,  if 
issued,  would  be  maintainable.  The  jurisdiction  here  was  well  initiated : 
in  terms,  at  least,  the  rate  was  disputed.  The  justices  seem  at  first 
not  to  have  believed  in  the  bona  fides.  They  made  an  order ;  but  I  do 
not  think  it  is  clear  that,  although  to  a  ^certain  extent  they  r^ong 
doubted  the  bona  fides  at  first,  they  might  not  ultimately  think  ^ 

2u2 


828  REGINA  v.  COLLING.    H.  T.  1852. 

that  they  were  wrong  in  acting  upon  such  doubt.  I  do  not  agree  that 
they  were  conclusively  judges  whether  or  not  the  rate  was  disputed 
bon&  fide.  It  would  still  be  for  a  jury  to  decide  that  point,  if  the  mat- 
ter came  before  them.  And,  if  the  only  reason  to  doubt  the  good  faith 
was  the  nature  of  the  objections,  I  should  think  a  jury  ought  to  say  that 
the  opposition  was  bon&  fide. 

WiGHTMAN,  J. — I  also  think  the  rule  must  be  discharged.  If  the 
justices  thought  that  the  rate  was  not  disputed  bonfi  fide,  it  is  to  be 
regretted  that  they  did  not  say  so.  Rule  dischargei 
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A  bOl  WM  drawn,  dated  **  London/'  but  not  otherwiae  giring  the  addreas  of  the  drawer.  Itni 
directed  to,  and  accepted  by,  "  CapUin  Barron,  27  Saville  Row/'  In  an  action  by  an  endone« 
against  the  drawer,  iasne  on  a  plea  denying  notice  of  dishonoor,  the  plaintiff  prored  tbi 
he  had  pat  a  letter  into  the  po8t»  addressed  to  the  drawer,  "  London/'  The  drawer  gart  tn- 
dence  that  he  had  not  received  the  letter  ;  that  he  was  a  clerk  in  the  Admiralty,  and  lived 
at  Chelsea,  and  that  this  might  have  been  ascertained  by  inquiry  of  the  acceptor,  who  «ai 
his  brother.    No  sach  inquiry  had  been  made. 

Held  that,  in  an  action  against  the  drawer,  the  (act  that  the  holder  had  sent  a  letter  to  tk 
defendant,  addressed  as  he  had  dated  the  bill,  was  evidence  on  which  a  jury  would  be  wir- 
ranted  in  finding  that  due  diligence  had  been  used  to  give  notice  of  dishonour,  thoagli  m 
inquiry  had  been  made  of  the  acceptor. 

Assumpsit  by  endorsee  against  drawer  of  a  bill  of  exchange.  The 
count  averred  due  notice  of  dishonour.  Plea,  denying  such  noticf. 
Issue  thereon. 

On  the  trial,  before  Wightman,  J.,  at  the  London  sittings  in  this 
term,  the  bill  was  produced.  It  purported  to  bd  dated  «<  London," 
drawn  by  J.  M.  Barron  (the  defendant)  on  <<  Captain  Barron,  27,  S«- 
*ft2Q1  ^^^'®  Row,"  and  *accepted  by  him.  The  alleged  notice  of  dis- 
-'  honour  was  given  by  a  letter  which  was  put  into  the  post  vitk 
the  address  « J.  M.  Barron^  Esq.,  London."  It  did  not  appear  tbit 
any  inquiry  had  been  made  at  Saville  Row.  The  defendant  was  called 
as  a  witness,  and  denied  receipt  of  the  notice :  and  he  said :  « I  am  a 
clerk  in  the  Admiralty,  and  live  at  Chelsea.  Captain  Barron  is  my 
brother.  Had  inquiry  been  made  at  Saville  Row,  my  residence  woM 
have  been  discovered,  and  that  I  was  a  clerk  in  the  Admiralty.*'  Coon- 
sel  for  the  defendant  objected  that  there  was  no  evidence  for  the  jorj 
on  the  plaintiff's  side  of  the  issue  as  to  notice.  The  plaintiff's  counsel 
cited  Clarke  v.  Sharpe,  3  M.  &  W.  166.t  The  learned  Judge  left  the 
case  to  the  jury ;  and  they  found  for  the  plaintiffs ;  but  leave  was  n- 
served  to  move  for  a  nonsuit,  or  verdict  for  defendant. 

Montague  Chambers  now  moved  accordingly. — Clarke  v.  Sharpe,  8  M. 
&  W.  166,t  differs  from  this  case.  There  the  evidence  was  merely  that 
the  billy  drawn  by  the  defendant,  H.  B.  Sharpe,  was  diited  London,  and 
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that  the  notice  of  dishonour  was  addressed  <<  Mr.  H.  B.  Sharpe,  Lon- 
don :"  and  there  was  no  evidence  that  the  letter  had  or  had  not  reached 
the  defendant :  Mann  v.  Moors,  Ry.  k  M.  249  (E.  G.  L.  R.  vol.  21),  was 
cited.     The  Court  of  Exchequer  held  that  there  was  evidence  to  go  to 
the  jury  of  notice.     Parke,  B.,  said :  «<  The  only  question  is,  whether 
this  was  not  evidence  to  go  to  the  jury  that  the  letter  reached  the  de- 
fendant in  due  course.     On  that  point  we  have  the  direct  authority  of 
Lord  Tenterden.    It  is  a  strong  argument,  that,  if  the  post-office  could 
not  find  Mr.  Sharpe,  inquiry  would  not  have  found  him."    *But  r*oq/v 
here  it  was  in  evidence  that  inquiry,  at  a  specified  place,  and  ^ 
that  pointed  out  by  the  bill,  would  have  found  the  defendant.   [Wight- 
man,  J. — Suppose  a  place  is  pointed  out  for  inquiry,  which  is  very  dis- 
tant.   Lord  Campbell,  C.  J. — ^Do  yon  impose  upon  the  holder  the 
necessity  of  always  applying  to  the  accq^tor  to  know  the  drawer's  resi- 
dence ?]     Not  in  all  cases ;  but  there  should  bo  reasonable  diligence 
It  rarely  happens  that  the  drawer  gives  a  special  address.    [Wiohtman, 
J. — There  is  no  question  that  in  this  case  the  letter  did  not  reach  the 
defendant ;  and  that  a  letter,  posted  as  this  was,  would  not  be  likely  to 
reach  him.     Lord  Campbell,  C.  J. — Do  you  admit  that  it  was  a  ques- 
tion for  the  jury  whether  the  notice  reached  him  or  not  ?]     Taking  it 
to  be  so,  there  was  not,  here,  any  evidence  for  the  jury.     [Lord  Camp- 
bell, C.  J. — Then  I  think  you  are  out  of  Court.     You  might  have 
called  upon  the  Judge  to  leave  the  question  to  the  jury  whether  or  not 
dae  diligence  had  been  used.     But,  if  you  had,  I  think  it  cannot  be 
doubted  that  they  would  have  found  for  the  plaintiff*     It  could  not  be 
expected  that  the  holder  should  go  all  over  London  to  make  inquiries.] 
The  rule  undoubtedly  is,  as  laid  down  in  Bayley  on  Bills,  281,  6th  ed. 
(citing  Bateman  v.  Joseph,  12  East,  433),  that,  «  where  it  is  not  known 
where  a  party  lives,  due  diligence  must  in  general  be  used  to  find  out." 
Here  no  evidence  of  due  diligence  was  given.     [Lord  Campbell,  C.  J. 
-«— If  the  drawer's  address  here  had  been  Dorking  instead  of  London, 
there  would  have  been  less  doubt  in  the  case.     But  there  are  persons 
whom  a  letter  directed  only  "London"  will  reach.]  Beveridge  v.  Burgis, 
S  Gamp.  262,  is  another  authority  cited  in  the  passage  of  Bayley  on 
Bills  just  referred  to,    *[Lord  Campbell,  C.  J. — There  no  notice  r^oQ-| 
at  all  was  sent.]     If  the  letter  in  this  case  had  been  sent  by  a  *- 
private  messenger,  who  had  not  found  the  defendant,  it  would  be  clear 
that  enough  had  not  been  done.     The  post-office  has  more  advantages ; 
and,  if  nothing  appeared  but  that  a  letter,  addressed  as  in  this  case, 
had  been  put  into  the  box,  there  might  be  a  prim&  facie  presumption 
that  it  had  reached  the  party.    But  here  that  presumption  is  excluded; 
and  means  are  shown  by  which  a  right  delivery  of  the  letter  mig^t  have 
been  insured.     The  case  is  novel  in  its  facts. 

Lord  Campbell,  C.  J. — There  is  no  ground  for  this  motion.     It  is 
not  necessary  to'  lay  down  as  a  rule  of  law  that  such  a  notice  as  this, 
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under  such  circumstances,  is  conclusively  good.  But,  if  the  Judge, 
here,  had  been  asked  to  leave  to  the  jury  the  question  whether  or  not 
due  diligence  had  been  used,  he  ought  to  have  done  so ;  and  on  that 
point  there  was  abundant  evidence.  The  drawer  gives  the  address 
<«  London,'*  on  his  bill ;  the  holder  puts  into  the  post  a  letter  so  ad- 
dressed. That  is  evidence  of  doe  diligence.  He  has  done  all  that  the 
drawer  required  of  him.  •  In  fact  the  drawer  in  this  case  had  given  a 
false  statement  as  to  his  residence,  as  he  lived  at  Chelsea.  The  step 
taken  by  the  holder  does  not  cease  to  be  due  diligence  (or  evidence  of 
due  diligence)  because  he  might  have  gone  to  the  acceptor.  I  cannot, 
therefore,  say  that  the  learned  Judge  ought  to  have  nonsuited  in  this 
case ;  for,  if  he  had  asked  the  jury  whether  there  was  due  diligence,  I 
do'  not  doubt  that  they  would  have  said  there  was ;  and  there  was  evi* 
dence  which  would  have  abundantly  justified  them  in  so  finding. 

*Pattsson,  J. — ^It  is  clear  that  there  ought  not  to  have  been 
nonsuit  in  this  case.  According  to  Clarke  v.  Sharpe,  3  M.  ft 
W.  166,t  if  a  bill  is  drawn  with  the  address  <«  London,'*  there  is  evi- 
dence of  notice,  as  against  the  drawer,  if  a  notice  of  dishonour  has 
been  put  into  the  post  addressed  as  the  bill  is  dated.  I  do  not  say  that 
it  would  be  sufficient  as  against  a  subsequent  endorser.  If  there  was 
any  question  for  the  jury  as  to  due  diligence,  the  Judge  should  have 
been  required  to  leave  it  to  them :  but  I  am  of  opinion  that  there  was 
due  diligence.  The  decision  in  Clarke  v.  Sharpe  was  founded  upon  an 
earlier  one  to  the  same  effect.(a)  If  the  argument  for  the  defendant 
were  good,  a  trap  might  always  be  laid  for  the  holder  of  a  bill,  by  giv- 
ing  the  date  "  London,"  and  then  saying  <<  you  might  have  found  by 
inquiry  that  I  live  somewhere  else." 

Coleridge,  J. — In  an  action  between  holder  and  drawer,  this  evi- 
dence was  sufficient.  Prim&  facie,  here,  <«  London"  was  the  place  where 
the  drawer  was  to  be  found.  He  is  aot  entitled  to  say  «<  If  you  had 
inquired  somewhere  else  you  would  have  been  told  where  I  was  to  be 
met  with." 

WiGHTMAN,  J. — If  I  had  been  desired,  I  should  have  left  the  qnes- 
tion  of  due  diligence  to>  the  jury ;  but  I  should  have  stated  to  them 
also  that  the  drawer,  by  giving  the  date  <<  London,"  might  have  indooed 
the  holder  to  believe  that  a  letter  so  addressed  would  reach  him. 

Rule  refused. 

(a)  Mmiii  •.  Moon,  B7.  A  M.  349  (B.  0.  L.  B.  toL  11). 


17  ADOLPHUS  &  ELLIS.    N.  S.  888 


*The  QUEEN  v.  BROWN.    Jan.  22.  [*888 

TTnder  the  Vagntnt  Aet,  6  G.  4,  o.  88,  s.  4,  a  penon  is  well  ooiiTieted  of  being  a  rogue  and 
Tagabond,  if  the  oooTiotion  itate  that  he,  **  being  a  reputed  thief,  did  frequent  the  publio 
highway"  at,  Ac,  **  with  intent  to  eommit  felony."  It  is  not  ensential  to  the  offence  that 
the  highway  should  lead  to  any  riFer,  canal,  or  navigable  stream,  dock  or  basin,  quay,  wharf, 
or  warehouse,  or  that  it  should  be  w^aoent  to  any  place  of  pubHe  resort,  or  avenue  thereto. 
So  held  by  Lord  Campbell,  G.  J.,  Coleridge  and  Wightmauj  Js.,  Patteson,  J.,  dissentiente. 

Held,  by  all  the  Court,  That  the  couTiction  need  not  charge  the  defendant  with  having  ft-e> 
qnented  the  highway  with  intept  to  commit  felony  ihmrt. 

The  defendant,  baring  been  committed  to  tbe  House  of  Correction 
for  the  county  of  Kent  by  Harry  William  Garter,  Esq.,  a  justice  of 
Kent,  in  pursuance  of  a  conviction  under  stat.  5  G.  4,  c.  83,  s.  4,  sued 
oat  a  habeas  corpus.  The  conviction,  returned  to  this  Court,  stated 
that  defendant,  and  two  others,  were  4uly  convicted  of  being  rogues 
and  vagabonds,  for  that  they,  on,  &c.,  at  the  parish  of  Ashford,  &c., 
being  reputed  thieves,  did  frequent  the  public  highway  in  the  said 
parish,  with  intent  to  commit  felony,  contrary  to  the  form  of  the 
statute,  &c. 

J.  W.  Huddlqston  now  moved  that  the  defendant  should  be  dis- 
charged.(a) — The  words  on  which  the  conviction  proceeds  are:  That 
"  every  suspected  person  or  reputed  thief,  frequenting  any  river,  canal, 
or  navigable  stream,  dock  or  basin,  or  any  quay,  wharf,  or  warehouse 
near  or  adjoining  thereto,  or  any  street,  highway,  or  avenue  leading 
thereto,  or  any  place  of  public  resort,  or  any  *avenue  leading  r^«oj^ 
thereto,  or  any  street,  highway,  or  place  adjacent,  with  intent  to  *- 
commit  felony  ;  and  every  person  apprehended  as  an  idle  and  disorderly 
person,"  &c.,  <<and  being  subsequently  convicted,"  &c.,  "shall  be  deemed 
a  rogue  and  vagabond,  within  the  true  intent  and  meaning  of  this 
Act ;"  and  a  justice  may,  on  conviction,  commit  him  to  the  House  of 
Correction,  &c.  The  present  conviction  is  bad,  because  it  does  not 
state  that  the  defendant  frequented  a  highway  « leading"  to  "any 
river,  canal,  or  navigable  stream,  dock  or  basin,"  or  a  highway  "adja- 
cent" to  "any  place  of  public  resort,  or"  "avenue  leading  thereto." 
Patteson,  J.,  on  a  habeas  corpus  returned  at  Chambers,  in  Michaelmas 
vacation,  1850,  held  a  similar  conviction  bad  on  the  same  ground: 
Anonymous(i)  Case,  in  the  Justice  of  the  Peace.     The  intention  of  the 

(a)  There  had  been  a  prerions  application  at  Chambers  to  Brie,  J.,  who  referred  the  matter  to 
the  full  Court,  admitting  the  defendant  to  bail.  The  motion  was  made  in  Court  on  an  earlier 
day  (January  15th) ;  but  the  defendant,  who  was  under  reeogniaaooe  to  attend  on  the  first  day 
of  term,  did  not  appear.  This  being  mentioned  to  the  Court  by  oounsel  opposing  the  rule, 
BuddUaton  stated  that  in  Regina  p.  Tordoft  (6  Q.  B.  033,  but  not  on  this  point),  and  other 
similar  cases,  the  personal  attendance  appeared  to  ha^e  been  dispensed  with;  though  he- 
Admitted  that  this  might  have  been  by  consent  Lord  CampbeU,  C.  J.,  after  consulting  the 
Master  of  the  Crown  office,  said  that  the  defendant  must  be  in  attendance ;  and  the  case  stood 
OTor.     See  Eggingtoo's  case,  2  B.  A  B.  717,  731,  note  (a). 

^6)  15  Justice  of  the  Peace,  49;  January  25th,  1851.      The  statement  there  is  that  "two 

r«puted  thieves  having  been  apprehended  by  a  police  constable  at  the  West  end  of  London,  and 

taken  to  a  police  court,  were  conricted  by  the  sitting  magistrate  and  sentenced  to  three  months' 

iiBprisonment.    The  street  in  which  they  were  found  and  apprehended  led  to  no  <  river,  canal,  or 
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clause  now  in  question  is  illastrated  by  the  corresponding  enactment  in 
Stat.  8  G.  4,  c.  40,  for  which  the  present  Act  was  substituted.  By  the 
former  Act,  sect.  3,  a  person  was  to  be  deemed  a  rogue  and  ragabond 
^^ft--.  who  *should  "frequent  any  river,  canal  or  navigable  stream, 

-'  dock  or  basin,  or  any  quay  or  warehouse  near  or  adjoining 
thereto,  or  the  avenues  to  any  such  quay  or  warehouse,  or  the  streets 
or  highways  leading  thereto,  or  any  place  of  public  resort,  the 
avenues  leading  thereto,  or  the  streets,  highways,  or  places  adjacent, 
with  intent  to  commit  felony,"  &c.  The  meaning  now  contended  for 
was  there  clearly  expressed ;  and  there  is  no  reason  for  supposing  a 
change  of  intention.  [Lord  Campbell,  C.  J. — The  two  Acts  cannoi  be 
regarded  as  in  pari  materia  for  the  purpose  of  construction.  One  fol- 
lowed the  other,  which  was  about  to  expire,  and  would  be  framed  so  as 
to  supply  defects  in  it,  if  any'  existed.]  In  the  earlier  part  of  sect*  4, 
now  in  question,  certain  acts  done  in  the  streets  (as  exposing  obecene 
pictures)  are  made  penal ;  but  there  the  words  are  general,  "  exposing,'* 
&c.,  "in  any  street,  road,  highway,  or  public  place;"  whereas,  in  the 
enactment  against  "frequenting"  in  the  case  of  reputed  thieves,  the 
description  of  place  is  limited.  Probably  .the  clause  was  intended  for 
the  especial  protection  of  property  on  rivers,  canals,  docks,  and  quays. 
[Patteson,  J. — I  thought  that,  if  "  any  street,  highway,  or  avenae 
leading  thereto"  meant  any  street  or  highway  whatever,  or  the  avenoes 
to  it,  the  words  which  follow  were  idle.  Lord  Campbell,  C.  J. — There 
may  be  a  place  of  public  resort  which  is  not  a  street  or  highway,  or 
avenue  leading  thereto.  Coleridge,  J. — If  "  street,  highway,  or  place 
adjacent"  means  adjacent  to  a  place  of  public  resort,  it  may  be  con- 
tended* that  that  has  been  provided  for  by  the  previous  words,  "  or  any 
avenue  leading  thereto."  Wightman,  J. — "Adjacent"  may  well  mean 
adjacent  to  the  street  or  highw&y.]  It  may  mean,  not  leading  as  an 
*8^R1  ^^®°^^'  ^^^  situate  by  the  side  of  the  ^place  of  public  resort. 

-■  [Coleridge,  J. — ^Why  should  there  be  impunity  if  the  street 
does  not  lead  to  a  river  or  to  a  place  of  public  resort  r  Lord  Cakp- 
BELL,  C.  J. — Why  should  Oxford  Street  be  less  protected  than  Bridge 
Street,  Blackfriars  ?]  The  same  anomaly  clearly  existed  in  the  former 
Act.    [Lord  Campbell,  C.  J. — In  this  it  is  set  right.] 

Another  objection  is  that  th^  conviction  does  not  charge  a  frequent- 
ing the  public  highway  with  intent  to  commit  felony  there.  The  same 
objection  was  held  fatal  to  a  conviction  of  entering  a  close  with  intent 

narigable  ttream,  doek,  or  baain.'"  Pattesoiiy  J.,  is  stated  to  hare  discharged  the  pritott«n  «a 
habeas  eorpos  and  hearing  at  Chambers,  giving  a  Judgment  whieh  is  reported  as  foUows.* 

**  (Copy).  I  am  of  opinion  that  the  words  <  leading  thereto'  mnst  be  coupled  with  <  street  aad 
highway'  as  well  as  with  '  aTonne/  and  that  the  offenoe  is  eonfined  to  streets  and  highways 
leading  to  a  river,  Ac.  In  the  repealed  Act,  3  Geo.  4,  o.  40,  no  doubt  can  be  raised ;  for  *  lesidiag 
thereto'  is  coupled  directly  and  unequivocally  with  *  streets  and  highways.'  The  same  ooDatrBe^ 
tion  must  prevaU  as  to  5  Qeo.  4;  for  the  Legislature  never  could  have  Intended,  by  the  altermliea 
of  a  word  or  two,  rendering  the  sense  only  somewhat  doubtful,  to  introdnee  an  eatirdj  ■•« 
and  different  offence.    Prisoners  must  be  discharged. 

•<|Pth  Nov.  1850."  ''(Signed)  J.  Pattbmb." 
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to  :take  game,  under  stat.  9  G.  4,  c.  69 ;  Fletcher  v.  Galthrop,  6  Q.  B. 
880  (E.  C.  L.  R.  Tol.  61).  [Lord  Campbell,  C.  J.— If  they  were  in- 
tending to  commit  felony  in  the  next  street,  would  not  the  Act  apply  ? 
WiOHTMAN,  J. — In  the  case  you  cite,  the  defendants  might  have  been 
intending  to  kill  game  in  a  place  where  they  lawfully  coald  do  so,  though 
on  the  close  which  they  had  entered  they  were  trespassers.]  Lord  Den- 
man  said  there,  as  to  the  construction  of  the  statute:  "When  the 
thing  denounced  by  law  is  the  entry  of  a  close  for  the  purpose  of  killing 
game,  the  words  of  themselves  would  convey  to  every  ordinary  reader 
the  impression,  though  they  do  not  necessarily  purport,  that  the  inten- 
tion is  to  kill  game  there ;  and  the  probable  result  of  not  so  restricting 
the  sense  of  the  clause  has  been  already  pointed  out  as  too  monstrous 
to  have  been  contemplated." 

Hose  (with  whom  was  G.  Denfnan)^  contri. — There  is  no  ground  for 
saying  that  stat.  5  G.  4,  c.  88,  s.  4,  contemplates  the  protection  of  par- 
ticular property  or  *places  more  than  others.  No  argument  can  r^tooy 
be  drawn  from  the  prior  Act :  this  statute,  which  recites  it,  de-  '- 
dares  that  it  is  expedient  to  make  "  further  provision*'  for  the  suppres- 
sion of  vagrancy,  &c.  According  to  the  argument  on  the  other  side, 
streets  leading  to  places  of  public  resort  are  unprotected.  (He  was 
then  stopped  by  the  Court.) 

Lord  Campbell,  C.  J. — With  sincere  and  profound  respect  for  the 
decision  of  my  brother  Patteson,  I  think  this  conviction  is  sufficient, 
and  brings  the  charge  within  the  scope  of  stat.  5  G.  4,  c.  88,  s.  5.  I 
cannot  rely  on  the  corresponding  enactment  of  stat.  8  G.  4,  c.  40. 
Where  the  words  of  this  Act  differ,  the  object  of  the  Legislature  seems 
to  have  been  to  correct  the  former  enactment  and  make  this  more  per- 
spicuous. The  offence  described  in  the  present  Act  is  <<  frequenting 
any  river,  canal,"  &c.,  "dock,"  &c.,  "or  any  quay.  Wharf,  or  warehouse 
near  or  adjoining  thereto :"  then  follow  the  words  "  or  any  street,  high- 
way, or  avenge  leading  thereto,"  that  is,  in  my  opinion,  leading  to  a 
street  or  highway :  then,  "  or  any  place  of  public  resort,  or  any  avenue 
leading  thereto,  or  any  street,  highway,  or  place  adjacent ;"  that  is,  ad- 
jacent to  a  street  or  highway,  not  adjacent  to  a  place  of  public  resort. 
The  conviction  is  supported  if  we  take  the  enactments  to  mean  "  street, 
highway,  or  avenue  leading  to  a  street,"  &c.,  and  "  street,  highway,  or 
place  adjacent  to  a  street  or  highway."  .The  Legislature  cannot  have 
meant  that  streets  or  highways  should  be  unprotected,  and  reputed 
thieves  intending  to  commit  felony  in  them  be  unpunished,  because  they 
do  not  lead  to  a  river  or  a'  place  of  public  resort.  As  to  the  other  ob- 
jection, ^Fletcher  v.  Calthrop  was  decided  on  a  totally  different  r^ooo 
Act,  under  which  the  intent  to  take  game  in  a  particular  place  ^ 
was  essential ;  for  if  it  was  not  taken  in  the  place  unlawfully  entered 
no.  offence  might  have  been  committed.  Here  an  offence  exists  if  the 
intent  be  to  commit  felony  anywhere. 

Patteson,  J. — I  agree  as  to  the  last  objection.    Fletcher  v.  Calthrop 
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cannot  govern  this  case.  The  decision  there  had  reference  to  the  par* 
ticular  ^ct  of  Parliament,  which  imposed  penalties  if  any  person  shoold 
«<  enter  or  be  in  any  land"  with  any  gan,  &c.,  <<for  the  purpose  of  tak- 
ing or  destroying  game."  It  was  absurd  to  suggest  that  a  man  might 
be  punishable  for  entering  a  close*  with  intent  to  kill  game  on  land  two 
miles  off,  and  which  might  be  his  own.  The  other  point  I  considered 
very  much ;  and  I  thought  that  the  Legislature  meant  an  offence  com- 
mitted in  a  highway  leading  to  a  river,  dock,  &c.,  or  adjacent  to  a  place 
of  public  resort  or  its  avenue.  The  judgment  of  the  rest  of  the  Coart 
must  doubtless  be  considered  the  right  one,  though  I  wish  the  Legisla- 
ture had  added  « thereto"  to  the  word  "  adjacent ;"  and,  as  it  is,  I 
confess  I  cannot  bring  my  mind  to  the  conclusion  my  Brothers  hare 
come  to ;  though  I  am  glad  if  I  am  wrong,  because  I  think  it  a  good 
thing  that  this  provision  should  be  extended-  According  to  the  cod- 
struction  adopted,  the  words  «  street,  highway,  or  avenue  leading  there- 
to" are  not  confined  to  streets  which  lead  to  a  river,  dock,  &c,  but 
/mean  streets  and  highways  generally;  but  why,  if  this  be  so,  they 
should  put  in  afterwards  <«  any  street,  highway,  or  place  adjacent,"  I 
cannot  see. 

♦8391  *CoLEBii)GB,  J. — My  mind  is  never  free  from  doubt  when  I 
-'  differ  in  opinion  from  my  brother  Patteson,  especially  where,  aa 
in  this  case,  he  decides  upon  a  point  which  has  already  been  before  him 
and  on  which  he  has  taken  time  for  consideration.  But  I  think  that 
my  Lord  has  decided  rightly  upon  this  case ;  and  I  feel  no  doubt  that 
the  conviction  is  according  to  the  meaning  of  the  Legislature.  I  woald 
not  put  any  strained  construction ;  but,  if  the  question  turned  only 
upon  the  words  ((any  street,  highway,  or  place  adjacent,"  I  should  feel 
no  doubt.  «« Adjacent,"  in  ordinary  construction,  and  where  nothing  in 
the  context  suggests  a' different  one,  applies  to  the  next  antecedent. 
There  is  abundant  reason  that'  all  streets  should  be  protected,  as  veil 
as  those  which  lead  or  are  adjacent  to  the  kind  of  places  specified.  My 
brother  Patteson 's  great  diflBculty  is  that,  if  "  any  street,  highway,  or 
avenue  leading  thereto"  means  highways  generally  and  the  avenues  lead- 
ing to  them,  the  same  provision  is  repeated  in  the  words  «  any  street, 
highway,  or  place  adjacent."  And  it  may  perhaps  be  that  the  sense  of 
the  former  words  should  be  tied  up  as  he  would  suggest ;  still  there  is 
no  reason  that  the  latter  ones  should  be  restricted  also.  It  is  perhaps 
true  that,  if  the  latter  words  have  a  general  meaning,  the  former  men- 
tion of  «  street,  highway,  or  avenue  leading,"  Jtc,  is  unnecessary.  Bot 
it  may  very  well  be  that  sentence  may  have  been  added  to  sentence  Vith 
needless  repetition :  and  at  any  rate  the  repetition  is  no  reason  for  limit- 
ing the  plain  sense  of  the  words  which  are  used. 

WiGHTMAN,  J.— I  should  have  felt  no  doubt  but  for  the  opinion  of 
my  brother  Patteson.    There  is  no  reason  that  property  should  not  u 


♦840] 


much  be  protected  in  other  *streets  as  in  streets  leading  to  a 
river  or  a  wharf.    It  may  have  been  unnecessary,  when  soeh 
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general  words  as  <<  any  street,  highway,  or  place  adjacent"  were  used, 
to  specify  streets  leading  to  particular  places ;  but  the  clause  provides 
for  certain  places  in  detail  and  the  streets,  highways,  and  avenues  lead- 
ing to  them ;  and  it  then  adds  <<  or  any  street,  highway,  or  place  adja- 
cent ;"  which  last  word  I  believe  applies  to  the  words  « street"  and 
«<  highway"  immediately  preceding.  The  other  objection  has  been  suf- 
ficiently answered.  Prisoner  remanded.(a) 

(a)  After  being  bailed  on  the  oonTiction  in  Kent,  the  defendant  had  been  again  eonricted  of  a 
■imtlar  offenoe  In  Middleaez,  and  committed  to  the  House  of  Correction  there. 

A  qneetion  now  arose  as  to  the  cnstody  to  which  he  should  be  remanded,  the  Middlesex 
gaoler  refusing  to  transfer  him  to  the  Kent  gaoler,  who  was  in  attendance  pnrsnaat  to  notice 
given  htm  for  that  purpose. 

The  Court  (after  conference  with  the  Master)  decided  that  he  mnit  be  remanded  to  the  onstodj 
of  the  gaoler  for  Eentk 


The  Marquis  of  SALISBURY  v.  The  GREAT  NORTHERN  Railway 

Company.    Jan.  20. 

Notice  by  a  RaUway  Company  to  a  landowner,  under  sect  18  of  the  Lands  Clauses  Con- 
Bolidation  Act,  1846,  requiring  the  lauds  for  the  purposes  of  the  Company,  is  a  sufficient 
exercise  of  the  powers  of  compulsory  purchase  given  by  that  Act  to  place  the  Company  and 
the  landowner  in  the  position  of  purchaser  and' Tender:  and  entry  by  the  Company 
vpon  the  lands,  after  the  previous  steps  prescribed  by  sect  86  have  been  taken,  is  not  an 
exercise  of  the  Company's  powers  of  compulsory  purchase,  but  an  act  which  is  made  legal 
by  the  previous  ezereise  of  those  compulsory  powers,  and  need  not»  therefore,  be  done  within 
the  period  preseribed  by  sect  123. 

BY^an  order  of  Vice  Chancellor  Knight  Bruce,  a  special  case  was 
stated  for  the  opinion  of  this  Court.  The  material  statements  were  as 
follows. 

"^The  plaintiff,  for  many  years,  has  been,  and  still  is,  seised  for  r^o^^ 
life  of  certain  lands  situate  in  the  parish  of  Hatfield,  in  the  ^ 
county  of  Herts,  part  of  which  consists  of  1  A.  8  B.  1  p.,  hereinafter 
particularly  dqpcribed,  subject  only  to  a  tenancy  from  year  to  year  by 
the  tenants  or  farmers  of  the  plaintiff;  and  the  plaintiff  never  had  any 
greater  estate  than  ah  estate  for  life  in  the  same  hereditaments. 

The  case  then  stated  that,  by  the  Great  Northern  Railway  Act, 
1846(a)  (Royal  assent  26th  June),  The  Great  Northern  Railway  Com- 
pany, the  defendants,  were  incorporated  for  the  purposes  in  the  said 
Act  mentioned ;  and  The  Lands  and  Railways  Clauses  Consolidation 
Acts,  1845,  are  incorporated  therewith.(()  By  sect.  27  of  thQ  said 
Great  Northern  Railway  Act  it  was  enacted  <(  that  the  powers  of  the 
Baid  Company  for  the  compulsory  purchase  of  lands  for  thb  purposes 
of*  the  said  Act  « shall  not  be  exercised  after  the  expiration  of  five 

(a)  9  A  10  Vict  0.  IxxL  (loenl  and  persona^  public),  <'For  making  a  railway  from  London  to 
York,  with  brtnobes  tberefrom  providing  for  the  counties  of  Hertford,  Bedford,  HantiDgdon, 
Northampton,  Rutland,  Nottingham,  and  the  three  divisions  of  the  eonnty  of  Lincoln  a  railway 
oommuaication  with  London  and  York,  to  be  called  <The  Qreat  Northern  RaUway/" 

(6)  Seet  h 
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years  from  the  passing  of  that  Act;  and  no  other  provision  is  made 
in  that  Act,  limiting  the  time  for  compulsory  taking  or  purchase  of 
lands.  The  said  Company  have  not  obtained  an  extension  of  time  for 
the  purchase  by  them  of  the  said  1  A.  3  B.  1  P.  of  land,  or  any  part 
thereof,  pursuant  to  stat.  11  k  12«yict.  c.  8. 

On  21st  May,  1851,  the  Great  Northern  Railway  Company  gave  tbe 
*«491  P'^^^^'^  *  notice  in  writing  of  that  *date ;  whereby  they  required 
-'  to  purchase  and  take,  for  the  purpose  of  the  said  Railway,  the 
land  described  in  the  schedule  and  plan  thereunto  annexed.  Tbe  case 
further  stated  that  the  notice  called  upon  the  plaintiff  before  the  expi- 
ration of  twenty-one  days  to  deliver  to  Messrs.  Baxter,  Rose  and  Norton 
(the  Company's  solicitors)  a  statement,  in  writing,  of  the  sum  which  he 
was  willing  to  receive  in  satisfaction  and  compensation  for  the  value  of 
such  land ;  and  that  the  schedule  described  the  said  land  (being  that 
part  of  the  plaintiff's  land  hereinbefore  mentioned)  as  All  those  pieces 
or  parcels  of  land,  &c.,  delineated  on  the  plan  thereto  annexed,  as  the 
same  were  then  or  were  about  to  be  staked  or  set  or  otherwise  marked 
out  for  the  purpose  of  the  before-mentioned  Railway,  containing  toge- 
ther by  admeasurment  1  A.  3  r.  1  p.,  situate,  &c.,  and  then  or  late  in 
the  occupation,  &c.  And  that  the  hereditaments,  &c.,  above  described 
were  admitted  to  be  parcel  of  certain  lands,  &c.,  delineated  in  the  Par- 
liamentary plan,  and  described  in  the  book  of  reference  thereto,  depo- 
sited by  the  promoters  of  The  London  &  York  Railway  Companj, 
afterwards  incorporated  under  the  title  of  The  Great  Northern  Ridlway 
Company,  with  the  clerk  of  the  peace  for  the  county  of  Hertford,  and 
in  such  plan  and  book  distinguished  by  Nos.  136  and  143,  &c.  ' 

The  case  then  stated  that,  on  26th  May,  1851,  the  plaintiff's  solici- 
tor, by  letter  to  the  solicitors  of  the  Company,  offered  to  accept  6WL 
as  the  price  for  the  said  lands ;  which  offer  was,  on  the  part  of  the  said 
Company,  declined :  and  thereupon  the  Company  proceeded  to  adopt 
measures  for  obtaining  possession  of  the  said  lands,  pursuant  to  the 
*M9r\  ^^^  ^^^  ^^^^  sections  '''of  The  Lands  Clauses  C)>nsolidatioD  Act, 
J  1845  (8  &  9  Vict.  c.  18).  That,  on  18jth  June,  1851,  they 
applied  to  two  justices  to  appoint  a  surveyor,  to  determine  the  value  of 
the  said  land :  and  they  appointed  a  surveyor,  who  valued  the  same  at 
158Z. :  that,  on  23d  June,  1851,  the  Company  deposited  1581.  in  the 
Bank  of  England,  in  the  name,  &c.,  of  the  Accountant  General,  to  the 
credit  of  the  plaintiff,  which  sum  still  remains  sa  deposited :  and  that, 
on  the  following  day,  the  defendants  delivered  to  the  plaintiff  a  bond, 
as  prescribed  by  sect.  85. 

The  Company  have  taken  no  other  measures  towards  the  purchase 
of  the  said  land  save  as  herein  stated ;  and  they  took  no  measures  for 
obtaining  possession  of  the  land  within  three  years  from  the  passing  of 
the  said  special  Act. 

On  21st  May,  1851,  the  Company  served  a  notice  in  writing  of  that 
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date  on  Frederick  Farr  and  John  Farr,  the  tenants  or  occupiers  of  the 
plaintiff's  said  land,  who  hold  the  same  as  yearly  tenants  to  the  plaintiff, 
similar  to  the  aforesaid  notice  served  on  the  plaintiff.  The  case  pro- 
ceeded to  state  that,  on  18th  June,  1851,  the  defendants  and  the  said 
F.  F.  and  J.  F.  disagreeing  on  the  anvpunt  of  compensation,  the  defend- 
ants caased  them  to  be  summoned  to  appear  before  two  justices  of  the 
peace,  &c.,  at,  &c.,  in  order  that  the  said  justices  might  determine  the 
amount :  and  ultimately,  on  8th  July,  1851,  the  said  justices  awarded 
to  the  said  F.  F.  and  J.  F.  25Z.  as  compensation  for  their  interest  as 
tenants  of  the  said  land ;  that  defendants  thereupon  tendered  the  said 
Bum,  which  F.  F.  and  J.  F.  refused  to  receive ;  and  consequently  they 
have  not  received  the  same  or  any  other  compensation  from  the 
defendants. 

♦In  the  same  month  of  July,  the  Company  threatened  to  enter  r^n*A 
npon  and  use  the  plaintiff's  said  land  without  the  consent  or  per-  *- 
mission  of  the  plaintiff,  or  his  solicitors  or  agents,  but  did  not  enter 
upon  the  same ;  and  the  plaintiff  thereupon,  on  19th  July,  1851,  filed 
his  bill  of  complaint  in  the  Court  of  Chancery  against  the  said  Cjom- 
pany,  praying  for  an  injunction  to  restrain  them  from  entering  upon  or 
taking  possession  of  plaintiff's  said  land,  and  from  digging  for  gravel  or 
committing  any  other  act  of  waste  or  spoil  thereon. 

On  4th  August,  1851,  a  motion  was  made  in  the  said  cause,  before 
Sir  J.  L.  E.  Bruce,  V.  C,  for  an  injunction  according  to  the  prayer  of 
the  bill ;  whereupon  it  was  ordered  (among  other  things)  that  a  case 
ahould  be  made  for  the  opinion  of  the  Judges  of  the  Court  of  Queen's 
Bench ;  and  the  question  was  to  be.  Whether  the  defendants,  under  the 
circumstances  before  stated,  have,  or  had  in  the  month  of  July  last,  the 
right  to  take  the  lands  comprised  in  the  notice  to  treat,  dated  the  21st 
May  last,  in  the  plaintiff's  bill  mentioned. 

The  case  was  now  argued  by 

Bramwe%  for  the  plaintiff. — Sect.  27  of  the  Company's  Act  declares 
that  their  powers  for  the  compulsory  purchase  of  lands  for  the  purposes 
of  the  Act  (which  powers  are,  by  sect.  1,  the  same  as  those  given  by 
the  Lands  Clauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  18)  shall 
not  be  exercised  after  the  expiration  of  five  years  from  the  passing  of 
the  Act.  The  Company,  therefore,  have  no  right  to  enter  upon  the 
plaintiff's  land,  inasmuch  as  they  have  not  exercised  their  compulsory 
powers  within  the  prescribed  period.  All  that  they  have  done  has  been 
to  give  a  ^notice  to  the  plaintiff  that  they  required  the  land,  and,  r^gAt- 
upon  his  differing  wi^h  them  as  to  the  price,  to  have  the. land  ^ 
valued,  and  to  deposit  a  sum  of  money  and  enter  into^  bond,  as  pre- 
scribed by  sects.  85,  86  of  stat.  8  &  9  Vict.  c.  18.  [Patteson,  J. — In 
Poe  dem.  Armitstead  v.  North  Staffordshire  Railway  Company,  16  Q. 
B.  526  (E.  C.  L.  R.  vol.  71),  we  held  that  a  Company  who  had  takea 
these  steps,  and  entered  upon  the  land,  could  not  be.  considered  as 
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trespassers.]  Here  there  has  been  no  entry  by  the  Company ;  and  it 
is  clear,  from  the  judgment  in  Doe  dem.  Armitstead  v.  North  Stafford- 
shire Railway  Company,  16  Q.  B.  534  (E.  C.  L.  B.  toL  71),  that  the 
Court  considered  the  entry  as  necessary  in  order  to  make  the  steps  to 
be  taken  by  the  Company  under  sects.  85,  86  complete,  so  as  to  ^ve 
power  to  the  landowner  to  initiate  proceedings  under  sect.  68.  In 
Adams  v.  The  London  and  Blackwall  Railway  Company,  2  Macn.  &  G. 
118,  126,  and  Worsley  v.  South  Devon  Railway  Company,  16  Q.  B. 
539,  544  (E.  C.  L.  R.  vol.  71),  the  Court  took  the  same  view.  And  in 
Burkinshaw  v.  Birmingham  and  Oxford  Junction  Railway  Company,  5 
Exch.  475,t  it  was  held  that  the  word  '<  taken,"  in  sect.  68,  when  used 
with  reference  to  the  occupation  of  land  by  the  Company  under  sects. 
85,  86,  must  be  understood  as  applying  only  to  an  actual  entry  and 
taking,  and  not  to  a  mere  constructive  possession,  by  the  Company.  It 
will  be  contended  that  the  notice  to  treat  operates  as  a  contract:*  bat  it 
does  not  amount  to  a  contract  which  binds  both  parties.  [Colebiboi, 
J. — In  Burkinshaw  v.  Birmingham  and  Oxford  Junction  Railway  Com- 
pany, 5  Exch.  486,  7,t  the  Court  of  Exchequer  held  that  both  parties 
*fi4fil  ^®^®  bound  finally.     Lord  Campbell,  C.  J. — ^In  Brocklebank  ». 

^  ^Whitehaven  Junction  Railway  Company,  15  Sim.  632,  Vice 
Chancellor  Shadwell  and  Lord  Cottenham  seem  to  have  held  opposita 
opinions  on  this  point.]  In  a  later  case,  Kinnersley  v.  The  North 
Staffordshire  Railway  Company,  13  Law  Times,  340,  Vice  Chancellor 
Shadwell  held  that  the  notice  to  treat  did  not  operate  as  a  final  contract 
The  Company,  in  giving  their  notice,  give  an  implied  pledge  to  abide 
by  it ;  and  they  are,  no  doubt,  bound  by  that  notice ;  but  the  landowner 
is  not.  The  language  of  sects.  85,  86,  is  in  favour  of  this  view.  It 
cannot  be  contended  that,  after  the  notice  has  been  given,  and  the  steps 
prescribed  by  these  sections  have  been  taken,  the  land  has  virtntlly 
been  sold  by  the  owner  to*  the  Company.  A  Court  of  equity  would  not 
enforce  the  specific  performance  of  such  a  sale ;  Adams  v.  The  London 
and  Blackwall  Railway  Company,  2  Macn.  &  G.  118.  In  fact,  the 
notice  is  not  part  of  the  compulsory  proceedings  at  all,  though  it  is  t 
necessary  preliminary  step  to  such  compulsory  proceedings.  [Colk- 
RIDQE,  J. — Could  the  landowner,  after  the  notice,  give  a  good  title  to  t 
third  party  ?]  Probably  not.  [CoLERiDaE,  J. — What  do  you  say  is 
the  first  step  in  the  compulsory  proceedings?]  The  delivery  of  t 
warrant  to  the  sheriff  for  a  jury.  [Lord  Campbell,  C.  J. — The  Com- 
pany gives  the  landowner  notice  to  treat,  without  asking  his  consent  to 
tife  sale :  that  is  surely  a  compulsory  proceeding^  The  eventual  pnr- 
chase,  which  is* consequent  upon  that  notice,  is  compulsory.]  There 
may  be  a  compulsory  purchase  of  some  kind ;  but  it  is  not  necessarily 
the  same,  in  all  respects,  as  that  which  is  contemplated  by  the  notice. 
*8471  [P^'"^ES^N»  J* — Where  does  the  Lands  *Clauses  Consolidation 

^  Act  enumerate  or  define  the  compulsory  proceedings  ?]    Sect. 
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21  provides  that,  if,  after  the  notice,  the  landowner  refuses  to  state  the 
particulars  of  his  claim,  or  to  treat,  or  does  not  come  to  an  agreement 
with  the  company  aa  to  the  price  of  his  land,  or  th(  amount  of  com- 
pensation for  damages  done  to  him  in  respect  of  it,  certain  steps  are  to 
be  taken,  which  are  set  out  immediately  afterwards.  These  steps  are 
compulsory  proceedings;  but  the  statute  clearly  does  not  treat  the 
notice  itself  as  a  compulsory  proceeding.  [Coleridob,  J. — Suppose 
that,  iipon  the  notice  to  treat,  the  landowner  names  a  price,  to  which 
the  Company  agrees,  and  the  Company  thereupon  enter.  Which  of 
these  steps  is  the  first  compulsory  step  towards  a  purchase  T]  None  of 
these  steps  is  compulsory :  a  compulsory  purchase  takes  place  only 
when  no  agreement  is  come  to  as  to  the  price.  [Coleridge,  J. — The 
erentual  purchase,  whether  an  agreement  be  come  to  or  not,  is  com- 
pulsory.] 

Phip9on^  contri. — The  Company  have  a  right  to  enter  upon  the 
lands.  They  have  sufficiently  exercised  their  powers  of  compulsory 
purchase  within  the  prescribed  period.  It  ia  not  necessary  to  the  com- 
plete exercise  of  those  powers  that  the  purchase  itself  should  be  com- 
pleted. It  is  true  that  sect.  27  of  the  Company's  special  Act  limits 
the  exercise  of  only  the  powers  <<  for  the  compulsory  purchase"  of  lands, 
and  that  sect.  123  of  the  Lands  Clauses  Consolidation  Act  limits  the 
powers  <(for  the  compulsory  purchase  or  taking"  of  lands.  But  it  is 
clear  that  <<  purchase"  and  « taking"  there  mean  the  same  thing ;  for 
the  statute  provides  no  other  mode  of  taking  lands' than  by  the  notice 
to  the  ^landowner  and  the  other  steps  prescribed  for  compulsory  r^^o^o 
purchase :  and  sects.  75,  76,  77,  which  prescribe  the  mode  of  ^ 
conveyance,  either  compulsory  or  otherwise,  from  the  landowner  to  the 
Company,  show  that  the  word  «<  purchase,"  as  used  in  the  statute,  is 
not  intended  to  include  necessarily  the  formal  completion  of  the  legal 
title,  but  means  merely  the  acquisition  of  the  right  to  have  the  land 
conveyed.  That  right  the  Company  have  acquired  in  the  present  case. 
[CoLE&iDGE,  J. — The  plaintiffs  say  that  the  Company  have  not  done  all 
that  the  Legislature  enables  them  to  do  adversely.]  It  cannot  be  con- 
tended that  the  execution  of  a  deed  poll  by  them  is  necessary  to  com- 
plete the  exercise  of  their  adverse  powers :  and  every  step  but  that 
(which  is  only  to  be  taken  on  a  particular  contingency)  they  have  taken. 
In  Doe  dem.  Armitstead  v.  North  Staffordshire  Railway  Company,  16 
Q.  B.  526  (E.  C.  L.  R.  vol.  71),  the  Company,  who  had  entered  upon 
the  land  after  giving  the  notice,  paying  the  deposit  and  giving  the  bond, 
as  re'qaired  by  sect.  ^5,  were  held  to  have  the  right  to  continue  in  pos- 
session. There  the  only  step  taken  by  them  in  addition  to  those  which 
have  been  taken  by  the  Company  in  the  present  case  was  that  of  entry : 
but  that  is  not  an  exercise  of  the  compulsory  powers.  Sect.  85  declares 
that  "  it  shall  be  lawful"  for  the  Company  to  enter  after  the  steps  pre- 
Bcribed  by  that  section  have  been  taken.   Those  steps  are  the  compulsory 
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steps ;  the  entry  is  not  one.  And,  as  to  the  execution  of  a  deed  poll 
by  the  Company  being  necessary  to  complete  the  exercise  of  the  com- 
pulsory powers  by  them,  it  is  clear  that,  if,  in  Doe  dem.  Armitstead  v. 
*North  Staffordshire  Railway  Company,  compensation  for  the 


*849] 


lands  entered  upon  by  the  Company  had  been  regularly  assessed, 


and  Armitstead  had  then  been  unable,  or  refused,  to  convey,  the  Com- 
pany would  have  had  a  right  to  execute  a  conveyance  to  themselves, 
although  the  three  years  had  expired.  If  that  were  not  so,  a  company 
would  incur  the  hardship  of  having  a  parliamentary  right  to  the  posses- 
sion of  the  land,  but  not  such  a  title  as  would  enable  them  to  sell  any 
part  of  it,  which,  under  sect.  13  of  the  Lands  Clauses  Consolidation 
Act,  they  are  empowered  to  do.  [Lord  Campbell,  C.  J. — In  Worsley 
V.  South  Devon  Railway  Company,  16  Q.  B.  689  (E.  C.  L.  R.  vol.  71), 
a  pica  of  entry  by  a  Company  under  similar  circumstances  was  held  to 
set  up  a  legal  interest  in  the  land.]  All  that  the  Company  have  to  do, 
in  order  to  exercise  their  compulsory  powers  completely,  is  to  acquire 
such  an  interest  in  the  lands  as  will  be  a  defence  to  an  action  of  eject- 
ment by  the  landowner. 

As  to  the  argument  that  notice  by  the  Company  to  the  landowner 
binds  only  the  Company :  in  Doo  v.  The  London  &  Croydon  Railway 
Company,  1  Rail.  Ca.  257,  which  was  decided  before  the  passing  of  the 
Lands  Clauses  Consolidation  Act,  Lord  Cottenham  held  that,  where  s 
Company  had  agreed  with  the  lessees  of  certain  land  to  purchase  their 
interest  therein  upon  notice  being  given .  to  them  by  such  lessees,  s 
notice  to  that  effect  by  a  lessee  at  once  placed  the  Company  and  the 
lessee  in  the  position  of  purchaser  and  vendor.  The  principle  upon 
which  that  case  was  decided,  applies  to  the  present  case.  Walker  9. 
Eastern  Counties  Railway  Company,  6  Hare,  594,  expressly  decides 
i^oef)-}  ^^^^  ^  notice  by  the  ^Company  to  a  landowner,  under  sect.  18, 
-^  has  the  effect  of  creating  a  contract  between  the  Company  and 
the  landowner  for  the  purchase  of  the  land.  Salmon  v.  Randall,  3 
Mylne  &  C.  439,  449,  is  a  decision  to  the  same  effect  with  respect  to  a 
similar  notice  by  a  Company  under  a  local  Act.  In  The  Birmingham 
and  Oxford  Junction  Railway  Company  v.  The  Queen,  15  Q.  B.  647, 
note  (6)  (E.  C.  L.  R.  vol.  69),  Parke,  B.,  says  that  the  notice  by  the 
Company  to  the  landowner  <«  amounts  to  an  inchoate  contract  by  them 
to  pay  the  price."  In  Burkinshaw  v.  Birmingham  and  Oxford  Junction 
Railway  Company,  5  Exch.  475,  486,  7,t  and  in  Regina  v.  York,  New- 
castle, and  Berwick  Railway  Company,  16  Q.  B.  886,  904  (E.  C.  L.  B. 
vol.  71),  the  Courts  express  a  similar  opinion.  In  Edinburgh  and  Glas- 
gow Railway  Company  v.  Monklands  Railway  Company,  12  Ca.  Coort 
Sess.  (New  Series),  1304,  argued  in  the  Court  of  Sessions  in  Scotland, 
it  was  held  that  notice  by  a  Company,  to  a  landowner,  under  sect.  17 
of  The  Lands  Clauses  Consolidation  (Scotland)  Act,  1845,(a)  was  a 

(a)  Stat  8  A  9  Viet  o.  19« 


17  ADOLPHUS  &  ELLIS.    N.  S.  850 

Bufficient  taking  of  the  lands,  if  it  had  been  given  within  the  period 
fixed  by  sect.  116  for  exercising  the  powers  of  compalsory  purchase* 
[CoLBRiDOE,  J. — Sect.  27  of  the  Oreat  Northern  Railway  Company's 
Act,  and  sect.  123  of  th»  Lands  Clauses  Consolidation  Act,  speak  of 
<<  powers,"  in  the  plural :  that  does  not  look  as  if  the  one  step  of  giving 
notice  amounted  to  a  complete  exercise  of  those  powers.]  It  is  a  com- 
plete exercise  of  them  so  far  as  is  necessary  to  put  the  Company  and 
the  landowner  in  the  position  of  purchaser  and  vendor.  That  was  held 
in  Adams  v.  The  London  and  Blackwell  Railway  Company,  2  Macn.  k 
0. 129,  which  has  been  *cited  as  an  authority  on  the  other  side,  r^c^r-f 
[Lord  Campbell,  C.  J. — ^A  sort  of  purchase  is  no  doubt  created  ^ 
by  the  notice.]  In  Brocklebank  v.  Whitehaven  Junction  Railway  Com- 
pany, 15  Sim.  632,  which  has  also  been  cited  for  the  plaintiff.  Lord 
Gottenham  disagreed  with  the  decision  of  Vice  Chancellor  Shadwell ; 
and  it  ^as  questioned  by  this  Court  in  Doe  dem.  Armitstead  v.  North 
Staffordshire  Railway  Company,  16  Q.  B.  526,  586  (E.  C.  L.  R.  vol. 
71).  In  Sparrow  v.  The  Oxford,  Worcester,  and  Wolverhampton  Rail- 
way Company,  9  Hare,  486,  it  was  held  that  the  power  of  entry  did 
not  expire  with  the  period  prescribed  for  the  completion  of  the  powers 
of  compulsory  purchase;  and  the  propriety  of  the  Vice  Chancellor's 
decision  in  Brocklebank  v.  Whitehaven  Junction  Railway  Company 
was  much  questioned. 

Shapter  (in  the  absence  of  Bramwell)^  in  reply. — Notice  to  treat, 
under  sect.  18,  has,  in  some  cases,  been  held  to  amount  to  a  contract ; 
but  the  word  <<  contract"  is  rather  wide.  In  no  case  has  the  notice 
been  held  to  amount  to  more  than  an  inchoate  agreemetit  for  the  sale 
of  the  land.  A  contract  which  places  the  parties  to  it  in  the  position 
of  vendor  and  purchaser  for  the  time  is  not  necessarily  a  contract  to 
purchase.  The  entry  by  the  company  is,  to  some  extent,  a  contract, 
just  as  the  taking  possession  by  a  vendor  of  land  agreed  to  be  sold  has 
been  held  to  create  a  contract  so  far  as  to  make  it  unnecessary  that  the 
contract  of  sale  should  be  in  writing  as  provided  by  the  Statute  of 
.  Prauds.  [Lord  Campbell,  C.  J. — You  allow  that,  if  the  company  had 
entered,  the  contract  would  have  been  complete.]  That  may  be  admitted. 
*[Lbrd  Campbell,  C.  J. — ^At  what  stage  do  you  say  that  the  com-  r^geo 
pany  would  have  completely  exercised  their  compulsory  powers  ?]  ^ 
When  they  had  taken  steps  to  summon  a  jury,  under  sect.  68.  In  In 
Re  The  East  Lincolnshire  Railway  Ac^,  1  Sim.  N.  S.  260,  Lord  Cran- 
worth,  V.  C,  states  at  some  length  the  whole  process  by  which  a  rail- 
way company,  under  The  Lands  Clauses  Consolidation  Act,  are  to  ob- 
tain possession  of  lands  otherwise  than  by  agreement.  The  payment 
of  the  deposit  into  the  Bank  is  not  an  element  in  the  purchase  at  all : 
the  deposit  is  merely  a  kind  of  caution  money,  given  as  a  security  for 
the  payment  by  the  company  of  whatever  sum  may  be  subsequently 
assessed.  "  ^ 
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Lord  Campbell,  C.  J. — This  case  has  been  yery  fully  and  ably 
argued ;  and  all  the  authorities  which  could  be  adduced  on  either  side 
have  been  brought  before  us.  I  think  we  may  with  perfect  safety  ei- 
press  our  opinion  at  once.  The  question  for  the  consideration  of  the 
Court  is,  Whether  the  company  had  the  right  to  take  the  lands  of  the 
plaintiff  comprised  in  the  notice  dated  21st  May,  1851.  To  determlDe 
this,  we  must  look  to  the  state  of  facts  at  that  time.  After  the  notice 
had  been  given  by  the  company,  all  the  steps  prescribed  by  sect.  85  of 
the  Lands  Clauses  Consolidation  Act  had  been  taken  by  them.  That 
is  not  disputed.  Then,  what  powers  are  given  to  them  when  those 
steps  have  been  taken  ?  Sect.  85  declares  that  it  shall  then  «<  be  law- 
ful for  the  promoters  of  the  undertaking  to  enter  upon  and  use  such 
lands,  without  having  first  paid  or  deposited  the  purchase-money  or 
,^Q.o-|  compensation  in  other  ^cases  required  to  be  paid  or  deposited  by 
^  them  before  entering  upon  any  lands  to  be  taken  by  them"  under 
the  provisions  of  that  or  the  special  Act.  The  company,  however,  had 
not  entered  before  the  expiration  of  the  period  prescribed  for  the  eier- 
cise  of  their  compulsory  powers  for  the  purchase  of  lands  by  sect.  27 
of  their  special  Act :  and  the  question  is,  whether  they  had  a  right  to 
enter  afterwards.  It  was  decided  in  Doe  dem.  Armitstead  v.  North 
Staffordshire  Railway  Company,  16  Q.  B.  526  (E.  C.  L.  B.  vol.  71), 
that,  where  a  company,  having  taken  all  the  steps  under  sect.  85,  had 
entered  before  the  expiration  of  the  prescribed  period,  an  action  of 
ejectment  would  not  lie  against  them  after  such  period  had  expired. 
We  have,  therefore,  at  present,  to  consider  what  would  be  the  effect  of 
a  company  not  entering  within  the  prescribed  period.  This  depends 
much  upon  whether  the  entry  is  an  exercise  of  one  of  the  powers  of 
compulsory  purchase.  In  my  opinion,  it  is  not.  I  think  the  power  of 
lentry  is  a  power  necessary  for  the  completion  of  the  purchase,  but  ifl 
not  itself  one  of  the  powers  of  compulsory  purchase.  Those  powers 
have  been,  I  think,  exercised  within  the  five  years.  Strictly  speaking, 
there  is  no  purchase,  and  no  contract,  created  by  the  notice  under  sect. 
18 ;  but  the  company  and  the  landowner  are  placed  by  the  notice  in 
the  same  position  as  if  a  contract  of  purchase  had  actually  been  entered 
into  by  them.  In  Regina  v.  Birmingham  and  Oxford  Junction  Bailway 
Company,  15  Q.  B.  634  (E.  C.  L.  B.  vol.  69),  the  judgment  in  which 
case  was  confirmed  in  the  Exchequer  Chamber,  15  Q.  B.  647,  note  (b) 
(E.  C.  L.  R.  vol.  69),  we  held  that  the  notice  places  the  company  and 
*ft')41  ^^^  landowner  in  the  position  of  purchaser  *and  vendor,  and 
-*  that  the  contract  thereby  created  may  be  considered  as  mntnal, 
it  being  in  the  landowner's  power  to  compel  the  company,  after  the  ex- 
piration of  the  period  prescribed  for  exercising  their  compulsory  powers, 
to  complete  the  purchase.  It  is  possible  that  there  may  be  no  recipro- 
city in  the  transaction ;  that  the  landowner  may  be  free,  and  the  com- 
pany bound:  but  we  should  not,  except  with^Tfie^ greatest  caotion, 
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arrive  at  such  a  conclusion.  It  seems  to  me,  on  the  contrary,  that  the 
intention  of  the  Legislature  was  that  the  contract  of  purchase  should  be 
complete  as  soon  as  the  notice  had  been  given  by  the  company.  The 
great  majority  of  decisions  is  strongly  in  favour  of  this  view.  Lord 
Gottenham  (notwithstanding  some  expressions  apparently  tending  the 
other  way  in  Adams  v.  The  London  and  Blackwall  Railway  Company, 
2  Macn.  k  6.  118,  129),  has  said,  again  and  again,  that  the  notice 
places  the  company  and  the  landowner  completely  in  the  position  of 
purchaser  and  vendor.  In  Edinburgh  and  Glasgow  Railway  Company 
v.  Monklands  Railway  Company,  12  Ca.  Court  Sess.  (New  Series),  1304, 
three  learned  Judges  took  the  same  view,  although  the  fourth  differed. 
With  great  respect  for  the  opinion  of  the  late  Vice  Chancellor  Shad- 
well;  I  cannot  agree  with  his  decision  in  Brocklebank  t;.  Whitehaven 
Junction  Railway  Company,  15  Sim.  632.  That  case,  and  Kinnersley 
V.  The  North  Staffordshire  Railway  Company,  13  Law  Times,  340,  have 
been  not  only  much  shaken,  but  actually  overturned,  by  subsequent  de- 
cisions. I  will  not  rely  upon  the  decision  in  Sparrow  v.  The  Oxford, 
Worcester,  and  Wolverhampton  Railway  *Company,  9  Hare,  436,  r^n^cc 
inasmuch  as  that  case,  in  another  stage,  is  still  under  considera-  ^ 
tion.  But  I  consider  that  I  am  justified,  both  by  the  language  of  the 
statute,  and  by  the  existing  decisions  upon  it,  in  holding  that  the  con- 
tract of  purchase  must  be  looked  upon  as  completed  upon  the  notice  be- 
ing given  by  the  company,  the  amount  of  purchase-money  alone  remain- 
ing undetermined.  I  am  therefore  of  opinion  that  we  should  certify 
that  the  defendants  had  a  right  to  take  the  lands  in  question. 

Patteson,  J.  —  The  question  submitted  for  our  consideration  is, 
Whether  the  defendants  had  a  right  to  enter  upon  the  lands  described 
in  the  notice.  Now  it  is  only  under  sect.  85  of  The  Lands  Clauses 
Consolidation  Act  that  they  have  this  right :  because,  except  under  that 
section,  a  Company  cannot  enter  upon  lands  until  the  amount  of  com- 
pensation has  been  determined,  and  either  paid  to  the  landowner  or 
deposited  in  the  Bank.  Sect.  85,  however,  enables  them,  when  the 
landowner  does  not  come  to  terms,  and  delay  might  be  mischievous,  to 
enter  upon  the  lands  without  such  conditions.  It  is  admitted  that,  in 
the  present /ase,  the  Company  have  taken  all  the  steps  prescribed  by 
sect.  85 :  and  that,  if,  within  the  prescribed  period,  they  had  actually 
entered  upon  the  lands,  or  the  landowner  had  resisted  such  entry  and 
they  had  taken  forcible  possession  under  sect.  91,  they  would  have  com* 
pletely  exercised  their  powers  of  compulsory  purchase.  The  question 
therefore  is,  whether,  not  having  entered  within  the  prescribed  period, 
they  are  precluded,  by  sect.  27  of  their  special  Act,  from  doing  so 
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now.     That  depends  upon  whether  *the  entry  upon  the  lands 
is  or  is  not  an  exercise  of  one  of  their  compulsory  powers.     I 
am  of  opinion  that  it  is  not,  and  that  the  Company  have,  within  the 
prescribed  period,  taken  all  the  steps  necessary  for  the  compulsory  pur- 
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chase  of  the  lands.  I  do  not  at  all  dissent  from  the  decisions  in  which 
it  is  laid  down  that  the  mere  notice  by  the  Company  is  of  itself  suf- 
cient  to  create  a  contract  of  purchase  between  them  and  the  landowner. 
Bat  here  much  more  has  been  done :  all  the  steps  prescribed  by  sect 
85  have  been  taken  by  the  Company.  The  principle,  however,  estaUished 
by  the  cases  is  that  the  notice  is  all  that  is  necessary  as  an  exercise  of 
the  compulsory  powers :  the  steps  which  follow  are  not  of  a  compalsory 
character,  but  are  merely  for  the  purpose  of  completing  the  compalsory 
purchase  to  which  the  Company  has  acquired  a  right  by  the  notice. 
Lord  Moncreiff,  in  Edinburgh  and  Glasgow  Railway  Company  v.  Monk- 
lands  Railway  Company,  12  Ca.  Court  Sess.  (New  Series),  1804,  makes 
a  pointed  distinction  between  the  powers  of  purchase  and  the  genertl 
compulsory  powers  of  the  Company.  In  Doe  dem.  Armitstead  v.  North 
Staffordshire  Railway  Company,  16  Q.  B.  626  (E.  C.  L.  R.  vol.  71),  it 
was  held  that  where  the  Company  had  taken  possession  of  the  land 
within  the  prescribed  period  they  might  continue  in  possession  after  it 
had  expired.  It  was  then  asked  how  the  landowner  was  to  obtain  the 
purchase-money.  But  the  landowner  is  clearly  enabled  to  do  that  by 
taking  proceedings,  if  necessary,  under  sect.  68. 
♦ftf^Tl  CoLBRiDGB,  J. — I  am  of  the  same  opinion.  The  ^question 
^  turns  on  the  construction  of  sect.  27  of  the  Conipany's  spedal 
Act.  What  are  <<  the  powers  of  the  Company  for  the  compulsory  pur- 
chase of  lands,"  there  mentioned  ?  A  distinction  must  be  drawn  between 
powers  for  compulsory  purchase,  and  powers  for  completing  a  compul- 
sory purchase.  In  a  large  sense  both  may  be  called  powers  for  com- 
pulsory purchase ;  and  that  may  account  for  the  word  «  powers,"  in 
the  plural,  being  used  in  sect.  27  of  the  special  Act.  But  a  power  for 
compulsory  purchase,  strictly  speaking,  is  a  power  which  enables  one 
to  purchase  land  from  an  owner  who  is  unwilling  to  part  with  it  I 
consider  the  giving  the  notice  to  be  a  sufficient  exercise  of  that  power: 
the  notice  does  enable  the  Company  to  purchase,  whether  the  land- 
owner chooses  or  not ;  and  all  that  is  done  by  them  afterwards  is  done 
oq^y  for  the  purpose  of  completing  t^e  title,  and  is  done  as  much  for 
the  benefit  of  the  landowner  as  of  themselves.  The  landowner  ought, 
therefore,  to  incur  some  liability  on  his  side.  The  Legidature  might, 
no  doubt,  have  made  the  notice  operate  as  a  one-sidea  engagement 
only :  but  they  have  not  said  so  expressly ;  and  I  see  no  ground  for 
presuming  so  unreasonable  an  intention.  There  is  another  view  of  this 
question,  which  seems  to  me  to  be  not  without  importance.  It  is  id- 
mitted  that  all  the  steps  under  sect.  85,  except  entry,  have  been  takes 
by  the  Company ;  and  that,  if  entry  had  been  made  within  the  pre- 
scribed period,  their  powers  for  compulsory  purchase  'woold  have  be«i 
completely  exercised.  If  entry  is  not  an  exercise  of  those  compulsory 
powers,  the  case  comes  to  this,  that  something  is  taken  away  firom  what 
you  admit  to  amount  to  a  full  exercise  of  the  compulsory  powers,  which 
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b  not  itself  an  exercise  of  those  powers.    It  '^follows,  there-  r^toeo 
lore,  that  what  remains  is  still  a  full  exercise  of  the  compulsory  '- 
powers. 

WiQHTMAN,  J. — The  only  question  is,  whether,  after  the  expiration 
of  the  period  prescribed  for  the  exercise  of  the  compulsory  powers,  the 
Company  could  enter  upon  the  lands  and  hold  them  as  against  the 
plaintiff.  I  think  this  case  is  governed  by  Doe  dem.  Armitstead  v. 
North  Staffordshire  Railway  Company.  It  is  admitted  by  the  plaintiff 
that  all  the  steps  prescribed  by  sect.  85  have  been  taken  by  the  Com- 
pany, and  that  entry  by  them,  within  the  five  years,  would  have  made 
the  exercise  of  their  compulsory  powers  complete*  I  do  not  see  how 
it  can  make  any  difference  whether  the  taking  possession  of  the  land 
occurs  before  or  after  the  expiration  of  that  period.  If  the  Company, 
after  what  they  had  done,  had  a  right  to  enter  at  once,  the  entry  is 
not  an  exercise  of  their  compulsory  powers,  but  an  act  which  the  pre- 
vious exercise  of  those  powers  entitles  them  to  do.  Here  they  had 
acquired  the  right  of  entry ;  and  it  is  immaterial  whether  they  exer- 
cbed  that  right  within  the  five  years  or  not. 

Judgment  for  the  defendants :  and  certificate  to  be 
sent  accordingly. 


♦The  Mayor,  Aldermen,  and  Burgesses  of  MANCHESTER  v.  p^g-g 
The  Overseers  of  the  Poor  of  the  Township  of  MANCHES-  *■ 
TER  in  the  Borough  of  MANCHESTER.    Jan.  24. 

Under  stat  10  A  11  Yioi  o.  ooiii.,  the  Corporation  of  Manchester  pnrohased  all  the  estate, 
interest,  works,  stock  in  trade,  and  property  of  the  Manchester  and  Salford  Waterworks 
Company,  incorporated  by  statute,  to  be  paid  for  by  certain  annual  payments  to  the  Com* 
pany.  The  Corporation  were  required,  by  the  ffnt-mentioned  Act,  to  supply  the  inhabitants 
of  the  borough  of  Manchester  with  water  for  domestic  purposes,  to  be  paid  for  by  the  rate 
afkerwards  authorised  to  be  levied  under  the  name  of  "  the  Domestic  water  rate."  They  were 
also  authorised  to  supply  water  for  other  than  domestic  purposes  upoi\  terms  to  be  agreed  upon 
between  themselres  and  the  consumer^;  and  to  continue  supplying  with  water  all  persons 
without  the  borough  who  had  been,  or  who  might  haye  been,  supplied  by  the  Company  iJ^fore 
the  transfer  of  their  interest,  at  such  rents  as  the  Company  might  haye  charged.  They  were 
required  to  supply  the  existing,  and  authorised  to  erect  and  supply  additional,  public  cisterns 
for  gratuitous  use  in  the  borough ;  and  to  supply  the  borough  of  Salford  with  water  at  a  price 
not  exceeding  a  prescribed  sum,  to  be  agreed  upon  between  themselTCS  and  that  borough. 
And  they  were  authorised,  for  the  purpose  of  defhiying  the  costs,  charges,  and  expenses  of 
■applying  the  borough  with  water,  to  levy  a  "  Domestic  water  rate"  on  the  occupiers  of  all 
dwelling-houses  within  the  borough,  and  a  "  Public  water  rate"  on  the  owners  of  iJl  dwelling- 
houses,  shops,  mills,  manufactories,  Ac.,  within  the  same. 

AU  the  proceeds  derived  from  the  works  and  the  water  supplied  and  sold  as  aforesaid  were 
absorbed  by  the  annual  payments  to  the  Company. 

On  appeal  against  a  rate  laid  upon  the  Corporation,  as  the  occupiers  of  the  waterworks,  for 
the  relief  of  the  poor  of  the  township  of  Manchester,  part  of  the  sud  borough. 

Held,  that  they  were  so  rateable ;  for  that  their  occupation  of  the  waterworks  was  not  an 
oeeupation  exclusively  for  public  poiposei. 

On  appeal  by  the  Mayor,  aldermen,  and  burgesses  of  the  borough  of 
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•Manchester,  in  the  county  of  Lancaster,  against  a  rate  made  for  the 
relief  of  the  poor  of  the  township  of  Manchester  on  27th  June,  1851,  & 
case  was  stated,  under  stat.  12  k  18  Vict.  c.  45,  s.  11,  for  the  opinion 
of  this  Court.     The  case  was  substantially  as  follows. 

The  rate  in  question  was  laid  upon  the  Mayor,  aldermen,  and  bur- 
gesses of  the  borough  of  Manchester,  as  occupiers  of  land,  houses,  water 
pipes,  and  premises  situate  within  the  township  of  Manchester,  within 
the  said  borough. 

Under  stat.  49  G.  8,  c.  cxcii.  (local  and  personal,  public),  «  for  more 
*9<f\Cf[  ^^^^^^^^^7  supplying  with  water  the  ^inhabitants  of  the  towns  of 
^  Manchester  and  Salford  in  the  parish  of  Manchester,"  &c.,  The 
Company  of  Proprietors  of  the  Manchester  and  Salford  Water  Works 
was  duly  incorporated  for  the  purpose  of  supplying  water  to  Manches- 
ter and  Salford,  with  divers  powers,  and  subject  to  divers  liabilities, 
provisions,  and  restrictions  in  the  same  Act  contained. 

Subsequent  Acts  have  been  passed  for  al|ering,  enlarging,  and 
amending  the  powers  of  the  Company,  and  to  enable  them  to  raise  fur- 
ther sums  of  money ;  such  Acts  being,  so  far  as  they  relate  to  the  mat- 
ter of  this  appeal,  stat.  53  0.  3,  c.  xx.,  stat.  56  O.  3,  c.  xii.,  stat.  1  k 
2  G.  4,  c.  xlvii.,  stat.  4  0.  4,  c.  cxv.,  and  stat.  4  &  5  Vict.  c.  riii.,  all 
local  and  personal,  public. 

By  stat.  10  &  11  Vict.  c.  cciii.  (local  and  personal,  public),  «<To 
enable  the  Mayor,  aldermen,  and  burgesses  of  the  borough  of  Manches- 
ter" «Uo  construct  water  works  for  supplying  the  said  borough  and 
several  places  on  the  line  of  the  said  intended  works  with  water,  and 
for  other  purposes,"  power  was  given  to  the  Mayor,  aldermen,  and  bur- 
gesses, among  other  things,  to  provide  a  supply  of  water  to  the  inha- 
bitants of  the  borough  of  Manchester,  and,  for  that  purpose,  to  purchase 
from  the  said  Company  of  proprietors  all  their  estate  and  interest  of 
and  in  the  whole  of  the  lands,  buildings,  mains,  pipes,  and  other  works, 
and  stock  in  trade,  and  property  of  whatever  kind,'of  the  said  Company, 
for  such  price  and  upon  such  terms  as  should  be  mutually  agreed  upon 
in  manner  and  with  the  powers  and  subject  as  in  the  same  Act  is  men- 
tioned :  and  in  the  same  Act  are  contained  divers  other  powers,  pro- 
visions, and  enactments  for  enabling  the  Mayor,  aldermen,  &c.,  of 
^ao-t-i  Manchester  to  provide  a  supply  of  water  for  *the  purposes,  and 
^  for  effecting  the  objects,  in  the  same  Act  mentioned. 

By  stat."  11  &  12  Vict.  c.  ci.  (local  and  personal,  public),  <«To  alter, 
amend,  and  enlarge  the  powers  and  provisions  of  <The  Manchester  Cor- 
poration Water  Works  Act,  1847,'  "  the  same  Act  was  amended,  and 
divers,  other  powers,  provisions,  and  enactments  were  made  for  carrying 
out  the  purposes  of  the  said  amended  Act :  and  by  stat.  14  k  15  Yict. 
c.  Ixxix.  (local  and  personal,  public),  «« For  the  further  amendment  oif 
the  Acts  relating  to  the  Manchester  corporation  water  works,"  farther 
amendments  were  made,  and  further  powers  were  given  in  that  behalf 
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All  the  above  Acts  were  to  be  referred  to  as  forming  part  of  the  case.(a) 

(a)  The  provisions  material  to  the  present  case  are  the  following  clauses  of  stat  10  A  11  Vict 
\  eeiii. 

Seot  25  enaots  "  that  it  shall  not  be  lawfal  for  the  mayor,  aldermen,  and  burgesses,  under  the 
powers  and  authorities  which  may  be  transferred  to  or  Tested  in  them  under  the  provisions  con- 
tained in  this  Act,  or  under  or  by  Tirtae  of  any  existing  powers  or  authorities  vested  in  them,  to 
demand  or  receive  any  water  rents  or  other  payments  (except  as  hereinafter  specially  authorised) 
for  the  water  supplied  to  any  inhabitant  within  the  borough,  but  all  water  for  domestic  purposes 
to  be  supplied  by  the  mayor,  Ac,  to  any  person  within  the  borough  for  domestic  purposes  (except 
as  hereinafter  mentioned)  shall  be  and  be  deemed  to  be  fully  paid  for  by  the  rates  which  the 
mayor,"  Ac,  "  by  this  Act  are  authorised  to  raise  and  levy  within  the  borough,  under  the  name 
of  the  <  Doihestio  Water  Rate.'  ** 

Sect  2A  provides  "  that  it  shall  be  lawful  for  the  mayor,  aldermen,  and  burgesses  to  continue 
to  supply  water  for  domestic  and  other  purposes  to  any  persons  without  the  borough,  who  have 
been  accustomed  to  receive  the  same,  or  who  might  have  been  supplied  therewith  if  this  Act  had 
not  passed  f  and  '<  to  receive  rents  or  other  sums  payable  for  such  water,  in  the  same  manner  as 
the  said  Company  might  have  done  if  this  Act  had  not  passed,  and  such  water  had  been  supplied 
by  them." 

Sect  39  provides  that  the  mayor,  aldermen,  and  burgesses  shall  provide  the  inhabitants  of  the 
township  of  Tintwbivtie  with  water  for  dumestie  and  certain  agricultural  purposes,  froe  of  charge. 
Sect  93  enacts  ''  that  the  mayor."  Ac,  *^  shall,  at  the  request  of  the  owner  or  occupier,  furnish 
to  every  occupier  of  a  private  dwelling-house  or  part  of  a  dwelling-house"  within  certain 
limits  *'  a  sufficient  supply  of  water  for  the  domestic  use  of  every  such  occupier"  at  a  specified 
percentage  on  the  annual  rack-rent  of  the  premises ;  but  that  the  amount  so  received  from  any 
one  person  in  the  course  of  one  year  shall  not  exceed  a  certain  sum,  and  that  water  need  not  be 
so  supplied  by  the  mayor,  Ac,  to  any  one  person  for  less  than  a  certain  sum  per  annum. 

Beet  9A  enacts  **  that  it  shall  be  lawful  for  the  mayor,"  Ac,  **  to  supply  any  person  with 
water  for  other  than  domestic  purposes,  at  such  rent  and  upon  such  terms  and  conditions  as  shall 
be  agreed  upon  between  the  mayor,"  Ac, ''  and  the  person  desirous  of  having  such  supply  of 
water." 

Sect  98  enacts  that  the  mayor,  Ao.,  shall  eontlnue  to  supply  with  water  all  public  cisterns  and 
other  works  used  for  the  gratuitous  supply  of  water  to  the  borough,  and  may  erect  and  supply 
with  water  such'  bthers  as  they  may  think  fit 

By  sects.  106,  107,  it  is  provided  that  from  and  after  the  sale  and  transfer  to  the  borough  of 
Salford  of  that  portion  of  the  water  works  belonging  to  the  corporation  of  Manchester  which  are 
■ttuate  in  Salford,  the  mayor,  aldermen,  and  burgesses  of  Manchester  shall  supply  and  sell  to 
the  mayor,  aldermen,  and  burgesses  of  Salford  one  million,  or,  under  oertain  conditions,  not 
more  than  two  million,  gallons  of  water,  **  at  a  prioe  to  be  mutually  agreed  upon,  not  exceeding 
Zd,  per  thousand  gallons."  « 

Sect  110  enacts  ''  that  the  mayor,"  Ac,  "shall,  and  they  are  hereby  authorized  and  required, 
once  in  each  year,  to  estimate  and  fix  the  amount  of  money  necessary  to  be  levied  for  the  pur* 
pose  of  defraying  the  current  ^osts,  charges,  and  expenses  of  supplying  the  borough  with  water, 
nsder  which  shall  be  understood  to  be  comprehended  the  payment  of  the  interest  of  any  money 
borrowed  on  the  eredit  of  the  water  rates,  as  well  aa  any  sum  of  money  which  the  mayor,"  Ac, 
'<  shall  think  fit  to  appropriate,  set  apart  A°d  apply  each  year,  as  and  for  a  sinking  fund  for 
paying  off  and  discharging  any  principal  moneys  so  borrowed  and  secured,  also  the  expense  of 
reaervoirs,  engines,  machinery,  and  other  works  to  be  purchased  or  erected  as  hereinbefore  pro* 
vided,  together  with  the  expense  of  providing  and  preserving  springs,  and  otherwise  obtaining 
And  distributing  supplies  of  water  to  the  inhabitants  of  the  borough,  and  such  portions  of  the 
aalsries,  wages,  and  other  expenses  of  any  engineers,  surveyors,  clerks,  collectors,  or  other 
officers  or  servants  employed  by  them,  as  the  mayor,"  Ac,  "  shall  think  equitable  and  fair  to 
charge  to  such  account  also  the  rent  (if  any)  agreed  to  be  paid  to  any  water  company,  or  other 
company  or  person;  for  the  use  of  their  waterworks  and  water,  and  all  other  charges  and  expenses 
attondant  npon  procuring  and  distribating  a  supply  of  water  for  the  use  of  the  inhabitants  of  the 
bonMigh,  and  for  other  the  purposes  authorised  and  required  by  this  Act" 

Sect  III  enacts  "  that  in  order  to  raise  a  sum  of  money  sufficient  to  defray  the  costs,  charges, 
and  expenses  of  supplying  the  borough  with  water,''  « it  shall  be  lawful  for  the  council,  once  In 
every  year,  to  cause  a  rate  to  be  called  '  The  Domestio  Water  Rate,'  to  be  levied  upon  the 
occupiers  of  all  dwelling-houses  and  shops  and  buildings  used  as  dwelling-houses,"  <<  within  the 
borough,  according  to  the  full  net  annaal  value  thereof,  and  In  like  manner,  once  in  every  year, 
to  eanse  a  rate,  to  be  called  *  The  Publlo  Water  Rate,'  to  be  mnade  and  levied  npon  the  ownera 
of  all  dwelling-houses,  shops,  warehouses,"  Acy  "workshops,  mills,  and  manufactories," 
"  according  to  the  full  n^t  annual  value  thereof." 

VOL.  XVII.— 67  2Y 
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*862]       "^The  premises  which  form  the  sabject  of  the  present  rate  were 
»ftfi*^l  fo^°*®'*'y  ^^®  property  and  in  the  occupation  *of  the  said  Com- 
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panj  of  proprietors ;  and  such  Company  was  rated  to  the  relief 


of  the  poor  in  respect  thereof  up  to  the  time  when  the  Mayor,  alder- 
men, and  burgesses  purchased  the  works  of  the  Company  as  after  men- 
tioned. 

Prior  to  the  making  of  the  rate  appealed  against,  the  said  Mayor, 
aldermen,  and  burgesses  had,  under  the  powers  and  provisions  of  the 
said  Acts,  or  some  of  them,  purchased  the  works  of  the  said  Company, 
including  the  premises  the  subject  of  the  present  rate ;  and  the  said 
works  have,  since  the  time  of  the  said  purchase,  been  in  the  occupation 
of  the  Mayor,  aldermen,  and  burgesses  under  and  by  virtue  of  the  said 
statutes,  and  the  powers  of  the  Company  have  been  transferred  to  tke 
said  Mayor,  aldermen,  and  burgesses,  and  are  now  vested  in  them, 
together  with  the  other  and  greater  powers  by  the  three  Acts  last  men 
tioned  conferred  on  them. 

The  said  Mayor,  aldermen,  and  burgesses  purchased  the  works  of  tlie 
Company  in  consideration  of  annual  payments,  together  amounting 
to  the  annual  sum  of  22,2752.  18«.  6(2.,  with  power  reserved  to  the  sud 
*RM1  ^^J^^9  ^^*»  ^^  ^^7  ^^  ^^®  ^^^^  annual  payments  by  the  ^payment 
-*  of  a  sum  equal  to  twenty  years'  purchase :  and,  since  the  pur- 
chase was  completed,  such  annual  payments  have  been  duly  and  regu- 
larly paid  by  the  said  Mayor,  &c.,  to  the  said  Company. 

The  shares  have  not  been  converted  into  annuity  stock,  and  the  said 
Company  of  proprietors  has  not  yet  been  dissolved,  under  the  powers 
in  that  behalf  by  one  of  the  said  Acts  given. 

The  Mayor,  aldermen,  and  burgesses  have,  in  addition  to  an  exten- 
sion of  the  old  works  of  the  said  Company,  under  the  powers  of  their 
Acts,  constructed,  beyond  the* limits  of  the  borough,  very  ezteDsire 
works,  which  are  now  nearly  completed,  for  more  efficiently  supplying 
the  borough  of  Manchester  with  water ;  and  the  feaid  Mayor,  aldermen, 
and  burgesses  now  supply  water  to  the  inhabitants  of  the  borough  under 
the  powers  of  the  said  Acts,  and  also  supply  water,  without  making 
any  charge  for  it,  to  extinguish  fires,  to  water  streets,  and  to  flush  and 
purify  sewers  and  drains. 

The  Mayor,  aldermen,  and  burgesses  have,  in  constructing  the  said 
last-mentioned  works,  and  in  and  about  the  carrying  out  the  purposes 
of  the  said  Acts,  expended  upwards  of  500,0002.  over  and  above  the 
said  annual  sums  payable  to  the  said  Company  as  aforesaid,  which 
has  been  wholly  borrowed  under  the  powers  conferred  in  that  behalf  by 
the  said  Acts,  and  which  is  charged  upon,  and  to  be  repaid  by,  rates  to 
be  laid  on  the  inhabitants  of  the  said  borough  according  to  the  provi- 
sions of  the  same  Act. 

Everything  required  to  be  done,  observed,  or  performed  by  the  said 
Mayor,  aldermen,  and  burgesses  by  the  above  Acts,  either  for  the 
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reservation  or  protection  of  the  rights  of  the  several  persons  mentioned 
in  the  ^Acts,  or  for  any  other  purpose,  has  been  done,  &o.,  by  r^o/^;- 
them.  ^ 

The  Mayor,  aldermen  and  burgesses  have,  in  exercise  of  the  powers 
of  their  Acts,  laid  a  public  water  rate  on  the  owners  of  all  property, 
and  a  domestic  rate  on  the  occupiers  of  all  houses  within  the  borough. 
They  have  also  entered  into  agreements  with  persons  occupying  pre- 
mises both  in  the  township  of  Manchester  and  also  out  of  the  township 
but  within  the  borough,  for  supplying  them  with  water  for  other  than 
domestic  purposes,  and  which  is  required  to  be,  and  is,  paid  for  by  water 
rents,  and  not  by  the  said  water  rates. 

They  have,  in  consideration  of  a  fixed  annual  payment,  sold  to  the 
Mayor,  aldermen,  and  burgesses  of  the  borough  of  Salford  the  mains 
and  pipes  laid  down  in  the  borough  of  Salford,  and  agreed  with  the  said 
Mayor,  &;c.,  of  Salford  to  supply  to  them  one  million  gallons  of  water 
per  day. 

The  borough  of  Manchester  comprises  several  townships,  and  amongst 
others  the  township  of  Manchester.  The  Mayor,  aldermen,  and  bur- 
gesses of  Manchester  have  no  personal  interest  in,  nor  do  they  derive 
any  personal  advantage  in  any  way  from,  the  said  works  and  premises 
rated.  The  whole  of  the  proceeds  of  and  sums  derived  from  the  works, 
and  the  water  supplied  and  sold  as  aforesaid,  are  at  present  absorbed 
by  the  payment  of  the  annual  sums  to  the  said  Company. 

The  Mayor,  aldermen,  and  burgesses  contended  that  they  were  not 
liable  to  be  rated;  the  respondents,  that  they  were  liable.  If  this 
Court  should  be  of  opinion  that  they  were  liable,  the  rate  was  to  be 
confirmed ;  if  of  a  contrary  opinion,  then  the  rate  to  be  amended  by 
striking  out  the  name  of  the  appellai)ts  and  the  sums  entered  opposite 
their  names,  &c. 

*PaMey^  for  the  respondents. — It  is  difficult  to  distinguish  r«o/./i 
this  case  from  Begina  v.  Longwood,  18  Q.  B.  116  (E.  C.  L.  R.  ^ 
vol.  66).(a)  The  Corporation  here  are  in  the  same  position  as  the  Com- 
missioners in  that  case :  and,  following  the  principle  there  laid  down, 
it  must  be  held  that  the  fact  that  no  profit  is  now  derived  from  the 
works  does  not .  exempt  the  Corporation,  who  are  the  legal  occupiers, 
from  rateability  in  respect  of  them.  They  and  the  consumers,  taken 
together,  stand  in  the  same  position  for  rating  purposes,  as  the  private 
Company  whose  works  they  have  purchased  did  before  them.  [Lord 
Campbell,  C.  J. — To  hold  parties  not  rateable,  who  are  situated  as  the 
Corporation  are  in  this  case,  would  be  to  confer  a  private  benefit  upon 
one  class  at  the  expense  of  another.]  Regina  v.  Eentmere,  ante,  p. 
551,  is  also  in  point.  In  that  case  the  principle  laid  down  in  Regina  v. 
Longwood  was  adopted.  Rex  v.  The  Commissioners  for  lighting  Beverley, 
6  A.  &  E.  645  (E.  C.  L.  R.  vol.  83),  was  there  relied  upon  as  an  autho- 

(a)  8«6  KagiiiA  «.  Longwood,  p.  871|  poft 
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rity  against  the  rateability :  bat  there,  as  Lord  Campbell,  G.  J.,  remarked 
in  his  judgment  in  Regina  v,  Kentmere,  ante,  p.  559,  <«  the  Commission- 
ers manufactured  the  gas  for  the  general  benefit  of  the  communitj ;"  bo 
that  the  lighting  was  coextensive  with  the  rating ;  and  whatever  the 
Commissioners  contributed  to  the  poor-rate  would  hare  been  assessed 
again  upon  the  inhabitants  in  the  form  of  charges  for  lighting.  That 
distinction  was  recognised  in  Regina  v.  Harrogate  Commissioners,  15 
Q.  B.  1012  (E.  C.  L.  R.  vol.  69). 

OromptoUy  contrd. — No  benefit  accrues,  either  to  the  Corporation  or 
*R(i7'\  ^^  individuftlsy  from  the  occupation  of  the  *works.  If  anything 
•^  came  to  the  borough  fund  from  the  receipts  in  respect  of  the 
works,  no  doubt  the  Corporation  would  be  liable  to  be  rated.  But  they 
are  bound  to  credit  for  all  profits  in  levying  the  rate,  as  in  Bex  v.  The 
Commissioners  for  lighting  Beverley.  [Lord  Campbbll,  0.  J. — ^Yoa 
must  show  that  the  occupation  is  exclunvtly  for  a  public  purpose.]  It 
is  so,  taking  the  word  <«  public"  in  its  fair  sense.  It  is  for  the  benefit 
of  the  whole  township ;  and  all  the  lands  occupied  are  within  the  toim- 
ship.  It  cannot  be  said  that  it  is  not  for  a  public  purpose  because  it 
is  confined  to  such  a  district  as  Manchester ;  Rex  v,  Liverpool,  7  B.  & 
C.  61  (E.  C.  L.  R.  vol.  14),  and  Rex  if.  River  Weaver  Navigation,  7  B. 
&;  C.  70,  note  {c)  (E.  C.  L.  R.  vol.  14),  are  authorities  to  the  contrary. 
The  fact  of  the  water  being  brought  from  a  place  not  within  the  town- 
ship does  not  afiect  the  question  of  rateability.  [Lord*  Campbell, 
C.  J. — It  might  be  material  in  a  question  as  to  the  quantum.]  The 
whole  tenor  of  the  Acts,  by  which  the  Corporation  is  governed  in  the 
occupation  of  the  works,  shows  that  that  occupation  is,  properly  speak- 
ing, for  a  public  purpose  only.  There  is,  at  all  events,  tto  more  bene- 
fit from  it  to  individuals  than  there  was  in  Rex  v.  The  Commissioners 
for  lighting  Beverley.  Rex  v.  The  Commissioners  of  Salter's  Load 
Sluice,  4  T.  R.  730,  is  also  in  point.  [Lord  Campbell,  C.  J.— The 
Beverley  case  stands  upon  very  peculiar  grounds :  it  seems  to  hare 
been  decided  with  a  view  of  avoiding  a  circuity,  so  to  speak,  in  the  pro- 
cess of  rating  the  Commissioners.]  Here,  if  the  Corporation  should 
be  held  rateable,  they  would,  if  their  profits  were  sufficient  to  pay  ail 
other  expenses,  have  to  levy  a  water  rate  on  the  consumers  for  the  sole 
♦ftfiftl  P'*'*P*^^®  ^f  P*y'"g  ^^^  poor  rate.  [Lord  *Campbell,  C.  J.— 
-*  Is  the  water  rate  conterminous,  as  to  local  limits,  with  the  poor 
rate  ?]  It  is ;  and  it  must  evidently  be  levied  upon  the  same  da^ee, 
within  that  area,  in  the  proportions  fixed  by  the  Legislature.  [Ebls, 
J. — But  the  inhabitants  would  have  to  pay  more  or  less  water  rate, 
under  sect.  Ill,  according  to  the  nature  of  each  person's  occupation, 
while  they  would  have  to  pay  uniformly  for  poor  rate.  You  cannot, 
therefore,  say  that  the  one  rate  might  be  made  for  the  purpose  of  pay- 
ing the  other.]  Regina  t;.  Badcock,  6  Q.  B.  787  (E.  C.  L.  B.  vol.  51), 
may  be  relied  on  for  the  respondents.     But  there  the  occnpation  was 
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purely  for  the  benefit  of  a  particular  class  of  persons,  as  in  Regina  v. 
Longwood,  18  Q.  B.  116  (E.  C.  L.  R.  vol.  66),  and  Regina  v.  Kentmere, 
ante,  p.  551. 

Paahlet/^  in  reply. — In  Regina  v.  Harrogate  Commissioners,  15  Q.  B. 
1012  (E.  C.  L.  R.  vol.  69),  Erie,  J.,  observed  that  Rex  v.  The  Com- 
missioners for  lighting  Beverley,  6  A.  &  E.  645  (E.  C.  L.  R.  vol.  88), 
seemed  to  have  been  decided  upon  the  ground  that  the  Commissioners 
there  would  have  to  rate  the  parish  for  all  which  they  might  have  to 
pay  to  the  poor,  so  that  the  poor  rate  upon  them  was  useless.  It  would 
not  be  so  here.  The  fact  that  the  council  has  power  to  impose  two  dif- 
ferent kinds  of  rate,  the  amount  and  distribution  of  one  of  them  being, 
under  sect.  96,  entirely  at  the  option  and  under  the  control  of  the  coun- 
cil, is  a  sufficient  answer  to  that  argument,  which  is  based  principally 
upon  sect.  25.  [Patteson,  J. — Does  sect.  96  make  any  provision  as  to 
the  application  of  the  money  received  under  it  ?]  It  does  not ;  and 
unless  it  is  credited  against  the  expenses  when  the  rate  *is  made, 
which  does  not  appear,  the  Corporation  must  clearly  be  consi- 
dered, with  respect  to  those  receipts,  as  a  trading  company.  But,  in 
fact,  the  question  whether  a  profit  can  or  cannot  arise  from  the  occupa- 
tion is  not  the  proper  test  of  rateability ;  the  real  test  is  whether  the 
occupation  is  or  is  not  exclusively  for  a  public  purpose. 

Lord  Campbell,  C.  J. — I  think  this  case  is  governed  by  Regina  t;. 
Harrogate  Commissioners.  The  principle  there  laid  down  was  that,  in 
order  to  exempt  the  occupier  from  rateability,  the  occupation  must  be 
exclusively  for  a  public  purpose ;  and  that,  where  it  is  for  the  purpose 
of  benefiting  a  particular  class,  it  is,  pro  tan  to,  not  for  a  public  pur- 
pose. The  question  of  profit  or  no  profit  is  not  the  proper  test.  In 
the  present  case  it  is  clear  that  the  occupation  is  for  the  benefit  of  a 
particular  class.  Under  sect.  96  the  Corporation  are  enabled  to  make 
terms  with  a  particular  class  of  consumers,  like  an  ordinary  water  com- 
pany. Moreover,  I  must  say  that  it  would  be  contrary  to  the  princi- 
ples of  natural  justice  if  this  rate  were  not  affirmed ;  for  a  most  unfair 
burthen  would  be  cast  upon  persons  who  derive  no  benefit  from  the  wa- 
terworks. Rex  V.  The  Commissioners  for  lighting  Beverley  has  been 
properly  brought  under  our  notice ;  but  there  one  rate  would  have  been 
raised  for  the  sol^  purpose  of  paying  the  other,  and  the  case  was  de- 
cided with  a  view  to  avoiding  such  circuity.  There  all  the  inhabitants 
were  equally  affected  by  the  rate.  But  here,  if  the  disputed  rate  were 
8et  aside,  an  additional  rate  would  be  imposed  upon  those  who  contri- 
bute to  the  poor  rate  ^equally  with  the  consumers  of  the  water,  r^eoir/) 
and  yet  derive  no  benefit  from  the  waterworks.  I  am  ^erefore  ^ 
"of  opinion,  looking  to  the  rule  adopted  in  previous  decisions,  and  to  the 
principles  of  natural  justice  and  the  obvious  intention  of  the  Legisla- 
ture, that  this  rate  should  be  affirmed. 

Pattsson,  J. — I  am  of  the  same  opinion.     It  is  quite  clear  that  thf 
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rity  against  the  rateability :  but  there,  as  Lord  C 
m  his  judgment  in  Regina  v.  Kentmere,  ante,  v 
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that  the  lighting  was  coextensive  with  tl. 
Commissioners  contributed  to  the  poor-i . 
again  upon  the  inhabitants  in  the  forr.  .      ^f 
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Q.  B.  1012  (E.  C.  L.  R.  vol.  69). 
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\  in  Trinity  vacation,  1852,  may  conveni- 

.!  wardens  and  Overseers  of  the  Township 
NGWOOD.     [^June  18.] 

iiers  were  authorised  to  purchase  lands,  oonstruot  reservoirs,  and 

f'ise  of  supplying  the  town  and  neighbourhood  of  H.  with  water  : 

liivort  the  water  from  springs  in  a  township,  L.,  adjoining  H. : 

I,  by  way  of  compensation  to  certain    millowners  in   L.   who   had 

?aid  springs,  to  oonstract  one  reservoir  in  L.,  and  to  impound  therein 

.-  the  use  of  suoh  millowners.     The  Commissioners  were  also  authorized  to 

a  the  security  of  their  works  and  water  rents.     All  the  money  so  raised  by 

>o  applied  to  the  purposes  of  their  Acts.     Water  was  to  be  supplied  to  the  pre- 

h  inhabitants  of  H.  and  its  neighbourhood  as  might  desire  it»  at  certain  specified 

whole  amount  not  to  exceed,  in  any  one  year,  and  after  all  expenses  paid,  71.  10s. 

t.  on  the  amount  which  should  then  be  owing  by  the  commissioners  of  the  loan  to  be 

I  as  above  mentioned.     After  the  whole  loan  had  been  paid  off,  the  rents  wefe  to  be 

meed  so  as  only  to  cover  the  current  expenses  of  executt&g  the  powers  of   the  Acts. 

Water  was  to  be  supplied  for  watering  the  streets  at  Id.  for  every  100  gallons ;  and,  in  case 

of  fire,  gratis.     Under  these  powers  the  Commissioners   borrowed  money,  and  constructed 

two  reservoirs  in  L.,  one  for  the  supply  of  water  to  H.,  and  the  other  aa  a   compensation 

reservoir  to  the  millowners  in  L.,  and  laid  down  pipes  in  L.     The  water  rents  were  charged 

and  applied  as  directed  by  the  Acts. 

The  Commissioners  were  rated  to  the  poor  in  L.  at  490^  ;  the  Sessions  finding  that  sum  to  be 

tlie  estimated  net  rateable  value  per  annum  of  all  the  waterworks  in  L.,  taken  in  connexion 

with,  and  as  part  of,  the  entire  waterworks  in  L.  and  H. ;  the  490/.  being  made  up  of  300^, 

the  net  annual  value  of  the  reservoirs  in  L.,  and  190/.,  the  net  annual  value  of  the  pipes  and 

other  apparatus  in  L.  The  Sessions  also  found  that  a  yearly  tenant  of  the  entire  waterworks, 

if  released  from  the  restrictions  in  the  Acts,  and  able  to  exercise  his  discretion  as  to  the 

amount  of  water  rents  and  rates,  might  calculate  on  a  gross  revenue  of  3000/.  from  the  works : 

wad  that,  after  deduoting  800/.  as  the  average  of  enrrent  annual  expenses,  and  1100/.,  annual 

deduction  for  repairs  and  tenant's  profits,  the  residue  of  1100/.  represented  the  net  rateable 

▼alue  per  annum  of  the  entire  works  to   such  yearly  tenant :  but  that,  if  such'  tenant  were 

gubject  to  the  restrictions  in  the  Acts,  he  could  make  no  profit  at  all. 

Held,  by  Coleridge,  J.,  That  the  real  ocoupiers,  and  the  parties  really  rated,  were  not  the  Corn* 

missioners,  but  the  consumers  of  the  water ;   and  that  the  use  and  enjoyment  of  that  water 

constituted  the  rateable  value :  the  restrictive  clauses  in  the  Acts  being  no  more  than  an 

arrangement  between  the  Commissioners  and  the  consumers,  taken  as  one  body,  as  to  the 

terms  upon  which  the  consumers  were  to   enjoy  the  benefits  arising  from  the  occupation 

of  the  land.     That,  therefore,  in  calculating    the  net  rateable  value  of   the  works  in   L. 

by  the  usual  test  of  a  hypothetical  annual  tenancy,  the  restrictions  imposed  on  the  Com- 

missioners  by  the  Aiits  ought  not  to  be  taken  into  calculation  in  estimating  the  value  of  such 

tenancy.,  And  that,  consequently,  assuming  490/.  to  be  that  proportion  of  the  1100/.  (the  net 

rateable  value  per  annum  of  the  entire  works  in  L.  and  H.)  which  was  attributed  by  the 

Sessions  to  L.,  such  sum  of  490/.  had  been  arrived  at  on  a  right  principle. 

Heldf  by  Wightman,  J.,  and  Crompton,  J.,  That  the  case  put  by  the  Sessions  of  an  annual 

tenant  free  from  all  restrictions  was  not  a  siipposable  one  with  respect  to  property  of  this 

description,  and  could  not,  therefore,  furnisl)  a  criterion ;  and  that,  consequently,  the  principle 

on  which  it  was  sought  to  raise  the  assessment  having  failed,  the  rate  must  stand  at  490/. 

On  appeal  by  the  Commissioners  of  the  Huddersfield  Waterworks 
against  a  rate  made  on  or  about  80th  *March,  1850,  for  the  r^cg^o 
relief  of  the  poor  of  the  township  of  Longwood,  in  the  West  *■ 
Riding  of  Yorkshire,  in  which  the  Commissioners  were  rated  at  the 
sum  of  lOlOZ.  for  certain  reservoirs,  banks,  pipes,  lands,  and  heredita- 
ments situate  in  the  said  township,  the  Sessions  allowed  the  appeal  and 
reduced  the  rate  to  i90Lj  subject  to  the  opinion  of  this  Court  on  the 
following  case. 


872  .  REGINA  v.  L0N6W00D.    [T.  V.  1862.] 

The  said  Commissioners  are  occupiers  of  the  above-mentioned  landi 
and  hereditaments,  upon  part  of  which  the  said  reservoirs  and  pipes 
are  constructed  and  laid.  The  Commissioners  purchased  the  said  lands, 
*$^7*^1  ^^^  constructed  the  said  reservoirs  and  pipes,  under'  and  bj 
■*  ♦virtue  of  an  Act,  &c.,  7  &  8  G.  4,(a)  "for  supplying  with  water 
the  town  and  neighbourhood  of  Huddersfield,  in  the  West  Riding  of 
the  county  of  York.  This,  and  another  Act,  8  &  9  Vict.,(6)  "  to  alter, 
enlarge,  and  amend  an  Act,"  &c.  (the  Act  first  mentioned),  were  to  be  • 
considered  part  of  the  present  case.(c) 

The  following  facts  were  found  by  the  Sessions. 

After  the  passing  of  the  said  Act  of  7  &;  8  G.  4,  and  before  the  pass- 
ing of  the  said  Act  of  8  &;  9  Vict.,  two  reservoirs,  one  for  the  supply 
of  water  to  the  town  of  Huddersfield,  and  the  other  as  a  compensatioD 
reservoir  to  prevent  injury  to  certain  owners  and  occupiers  of  mills  in 
Longwood,  were  con^ructed  on  part  of  the  said  lands  in  Longwood  so 
purchased  and  occupied  by  the  said  Commissioners,  of  the  dimensions, 
in  the  manner,  under  the  powers  and  provisions,  and  subject  to  the 
conditions  and  restrictions,  contained  in  the  statute  of  7  &  8  G.  4,  and 
which  said  two  reservoirs  have  respectively  been  used  ever  since  their 
construction  until  the  passing  of  the  above-mentioned  Act  of  8  1 9 
Vict,  in  the  manner,  and  subject  to  the  conditions  and  restrictions,  and 
in  strict  conformity  with  the  powers,  mentioned  and  contained  in  the 
said  statute  of  7  &  8  G.  4 :  and  since  the  passing  of  the  Act  of  8  i  9 
Vict,  the  Commissioners  have  constructed  another  reservoir  in  Long- 
wood  and  also  occupied  the  same  in  the  manner,  and  subject  to  the 
conditions  and  restrictions,  and  in  strict  conformity  with  the  powers, 
^Qnr[  nientioned  and  ♦contained  in  both  the  above-mentioned  statutes, 
^  as  far  as  the  same  respectively  are  applicable.  The  Commis- 
sioners appointed  under  the  above  Acts  have  borrowed,  under  the  powers 
thereby  given  to  them,  money  amounting  to  20,000^.,  and  have  laid 
down  pipes  and  other  conveniences  in  Longwood  for  conveying  water  to 
the  township  of  Huddersfield,  by  means  of  which  a  constant  and  ample 
supply  of  water  has  been  and  is  provided  under  the  said  Acts  to  the 
said  township. 

The  Commissioners  have  received  the  rents  which  by  their  said  Acts 
they  have  been  from  time  to  time  entitled  to  demand  for  such  supply 
of  water  to  Huddersfield ;  and  have  from  time  to  time  applied  the  rents 
so  received  to  the  purposes  of  the  said  Acts ;  and  the  said  water  rents 
have  been  reduced  by  the  Commissioners  to  one-half  the  amount  which 
was  originally  charged  by  them  for  such  supply  of  water,  by  authority 
of  their  said  Acts,  to  the  said  township  of  Huddersfield. 

(a)  Stat.  7  A  8  G.  4,  0.  Ixxxiv.  (local  and  personal,  public), 
(ft)  Stat.  8  A  9  Viet.  o.  Ixx.  (local  and  personal,  pnblic). 

(e)  Those  olaases  of  the  two  Acts  which  are  material  to  the  present  case  will  be  fou4  ii 
Begina  o.  The  Qyerseers  of  Longwood,  13  Q.  B.  116,  119,  note  (a)  (£.  0.  L.  R.  roL  66). 
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The  compensation  olanses  which  were  inserted  in  the  said  Acts,  to 
prevent  injury  to  individual  owners  and  occupiers  of  mills  in  Longwood, 
have  been  strictly  observed  and  fulfilled  by  the  Commissioners :  and 
the  compensation  reservoir  has  been  made  by  them  as  aforesaid  for  the 
exclusive  use  of  the  said  owners  and  occupiers  of  mill  property  in  Long- 
wood,  and  has  been  ased  by  them  accordingly  on  part  of  the  land  for 
the  occupation  of  which  the  Commissioners  are  now  rated,  by  which 
the  said  mill  property  and  the  said  millowners  have  been  protected 
from  injury. 

The  said  millowners  obtaining  water  or  deriving  benefit  from  the 
said  compensation  reservoir  do  not  pay,  nor  have  they  ever  paid,  any 
rent  or  consideration  in  money  or  otherwise  to  the  said  Commissioners. 
♦Everything  required  to  be  done,  observed,  or  performed  by  the 


gaid  Commissioners  by  the  above  Acts  of  Parliament,  or  either 
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of  them,  either  for  the  reservation  of  the  rights  of  the  inhabitants  of 
Longwood  or  other  parties  mentioned  in  the  said  Acts  or  either  of  them, 
or  for  any  other  purpose  whatsoever,  has  been  done,  observed,  and 
performed  by  the  said  Commissioners.  The  works  hring  no  water  to 
Longwood ;  but  they  detain  water  in  that  township  in  winter ;  and  the 
supply  of  water  to  Longwood  has  not  been  interrupted  since  the  passing 
of  the  above  Acts  or  either  of  them.  The  said  owners  of  mill  property 
in  Longwood  have  been  benefited  by  the  works  made  under  the  said 
Acts. 

The  Sessions  also  found :  1.  That  the  above  sum  of  4902.  is  the  esti- 
ntated  net  rateable  value  per  annum  of  all  the  reservoirs,  pipes,  and 
other  apparatus  of  the  company  in  Longwood,  taken  in  connexion  and 
as  part  of  the  entire  waterworks  in  Longwood  and  Huddersfield ;  and 
that  the  amount  is  made  up  of  the  sum  of  8002.,  being  the  net  annual 
value  which  the  Sessions  assigned  to  the  reservoirs,  and  the  sum  of 
1902.,  being  the  net  annual  value  of  the  pipes  and  other  apparatus  in 
Longwood,  as  shown  by  the  appellants  and  found  by  the  sessions. 

2.  That,  if  the  whole  works  in  Longwood  ought  to  be  assessed  at 
their  intrinsic  value  in  that  township,  and  with  reference  to  the  profit 
that  could  be  derived  from  them  in  Longwood  alone  without  taking  into 
account  their  connexion  with  the  works  in  Huddersfield,  then  their  net 
rateable  value  ought  to  stand  at  1502.  and  no  more. 

3.  That  a  yearly  tenant  of  the  entire  waterworks,  if  released  from 
the  restrictions  contained  in  the  ♦Commissioners'  Acts  of  Par-  p^icoir/. 
liaraent,  and  able  to  exercise  his  discretion  as  to  the  amount  of  ^ 
water  rents  and  rates,  might  calculate  with  reasonable  certainty  on  a 
gross  revenue  of  80002.  from  the  works ;  and  that,  after  deducting  the 
sum  of  8002.,  which  the  Sessions  considered  to  be  the  fair  average  of 
the  current  annual  expenses  allowable  under  the  circumstances,  and 
the  sum  of  11002.,  which  was  proved  and  admitted  by  the  respondents 
to  be  a  proper  annual  deduction  in  respect  of  repairs,  renovations,  and 
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tenant's  profits,  the  residae  of  11002.  represents  the  net  rateable  valae 
per  annum  of  the  entire  works. 

4.  That,  if  sach  yearly  tenant  is  to  be  considered  as  subject  to  the 
restrictions  in  t)ie  Acts,  he  could  make  no  profit  at  all  by  his  tenancy. 

5.  That  the  total  outlay  of  the  Commissioners  in  Longwood  has 
been  j^th  part  of  the  entire  outlay  in  the  two  townships.  That  the 
present  actual  value  of  the  respective  works  in  the  two  townships  mvj 
be  assumed,  for  the  purposes  of  this  case,  to  be  equal.  That  the  area 
occupied  by  the  reservoirs  and  the  apparatus  (consisting  of  mains  and 
pipes)  in  Longwood  is  28  acres  and  a  quarter,  out  of  which  the  reser- 
voirs comprise  27  acres,  and  the  apparatus  1^  acres;  and  the  area 
occupied  by  the  like  apparatus  in  Huddersfield  is  7  acres.  That  the 
length  of  the  apparatus  of  mains  and  pipes  in  Longwood  is  to  the  length 
of  the  like  in  Huddersfield  in  the  proportion  of  5  to  26 :  thence  it  fol- 
lows that,  if  the  total  net  annual  value  be  apportioned  in  the  ratio  of 
the  outlay,  the  rateable  value  of  the  whole  works  in  Longwood  will  be 
6692.  and  a  fraction.  If  it  be  apportioned  in  the  ratio  of  the  actual 
*j^771  ^^^^®  ^^  ^^®  respective  works  in  the  two  townships,  the  rateable 

-1  *value  of  the  works  in  Longwood  will  be  5502.  If  it  be  appor- 
tioned in  the  ratio  of  the  area  or  acreage  occupied  by  the  whole  works, 
the  rateable  value  of  the  works  in  Longwood  will  be  8812.  and  a 
fraction. 

6.  If  the  reservoirs  be  rated  separately  at  the  value  specified  above, 
and  deducted  from  the  total  net  value  of  the  entire  works  as  found 
above,  and  the  residue  be  apportioned  in  the  ratio  either  of  the  area  or 
the  length  of  the  apparatus  in  the  respective  townships,  then  the  net 
rateable  value  of  the  whole  works  in  Longwood  will  on  the  first  suppo- 
sition be  4412.  and  a  fraction,  and  on  the  second  4292.  and  a  fraction. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion  that  the  rateable 
value  of  the  property  and  works  of  the  Commissioners  in  Longvood 
should  be  fixed  at  either  of  the  other  sums  so  found  by  the  Sessions  as 
al)ove  mentioned,  the  said  sum  of  4902.  was  to  be  altered  to  such  sam 
as  this  Court  might  decide  to  be  such  rateable  value,  and  the  judgment 
of  the  Sessions  to  be  altered  accordingly. 

If  the  Court  should  be  of  opinion  that  4902.  is  the  proper  rateable 
value  of  the  property  and  works  of  the  said  Commissioners  in  Long- 
wood,  the  judgment  of  the  Sessions  was  to  stand  confirmed. 

The  case  was  argued,  in  last  Easter  Term,(a)  by  Pashley  and  Overend 
for  the  appellants,  and  R,  Hall  and  Pickering  for  the  respondents. 
Regina  v.  Overseers  of  Mile  End  Old  Town,  10  Q.  B.  208  (E.  C.  L.  B. 
vol.  59),  Regina  v.  Overseers  of  Longwood,  13  Q.  B.  116  (E.  C.  L.  R. 
vol.  66),  Regina  v.  Kentmere,  ante,  p.  551,  Regina  v.  Harrogate 
♦8781  *Commissioners,  15  Q.  B.  1012  (E.  C.  L.  R.  vol.  69),  Regina  v. 
J  The  Cambridge  Gas  Light  Company,  8  A.  &  E.  73  (E.  C.  L.  B. 

(a)  April  t4th,  1862 :  Before  Coleridge,  Wightmao,  and  Crompton,  Ji. 
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ToL  35),  Regina  v.  Great  Western  Railway  Company  (Great  Western 
Railway  Company  v.  Tilehurst),  16  Q.  B.  879,  1085  (E.  C.  L.  R.  vol. 
69),  were  cited  in  the  argument.  Our.  adv.  vtdt. 

CoLERiDOB,  J.,  now  delivered  judgment  as  follows. 

In  this  case,  which  was  argued  before  my  brothers  Wightman  and 
Crompton  and  myself,  the  question  was  upon  the  amount  at  which  the 
Commissioners  of  the  Huddersfield  Water  Works  ought  to  be  rated  to 
the  relief  of  the  poor  of  Longwood,  as  the  occupiers  of  certain  reser- 
voirs, banks,  pipes,  lands,  and  hereditaments  situate  in  the  latter  town- 
ship :  and,  as  the  Sessions  have  found  that  490Z.  is  the  estimated  net 
rateable  value  per  annum  of  the  premises  above  mentioned,  taken  in 
oonnexion  with  and  as  part  of  the  entire  water  works  in  Longwood  and 
Huddersfield,  it  was  conceded,  in  the  argument  for  the  respondents, 
that  the  rate  must  stand  at  that  amount  (with  which  the  appellants 
were  contented),  unless  they  could  show  it  ought  to  stand  at  a  higher ; 
and  they  contended  that  this  was  shown  upon  the  following  finding  of 
the  Sessions :  That  a  yearly  tenanf  of  the  entire  water  works,  if  released 
from  the  restrictions  contained  in  the  Commissioners'  Acts  of  Parlia- 
ment, and  able  to  exercise  his  discretion  as  to  the  amount  of  water  rents 
and  rates,  might  calculate  on  a  gross  revenue  of  3000/.  from  the  works ; 
which,  after  making  the  proper  allowances  and  deductions,  would  leave 
the  sum  of  llOOZ.  as  the  net  rateable  value  of  the  entire  works.  The 
Sessions  having  found  this,  the  respondents  insisted  that,  in  order  to 
arrive  at  the  true  rateable  value,  a  *tenancy  must  be  supposed,  r^f^rjq 
unfettered  by  the  statutory  restrictions  above  alluded  to.  These  '- 
I  understand  to  be,  the  obligation  to  furnish  water  gratis  in  case  of  fire, 
to  supply  it  at  Id.  per  100  gallons  for  watering  the  streets,  and  to  the 
consumers  at  certain  specified  rates  so  calculated  that  the  amount  of 
the  water  rent  is  not,  in  any  one  year,  after  payment  of  the  expenses,  to 
exceed  7^  per  cent,  on  the  amount  of  the  debt  which  should  be  owing ; 
the  eifect  of  which  will  be  that,  when  the  debt  is  extinguished,  the  rent 
is  only  to  be  equal  to  the  expenses. 

The  cases  mainly  relied  on,  ifod  from  which  I  think  the  principles 
are  to  be  gathered  by  which  the  question  before  us  must  be  decided, 
are  Regina  v.  Overseers  of  Longwood,  13  Q.  B.  116  (E.  C.  L.  R.  vol. 
66),  and  Regina  v.  KIntmere,  ante,  p.  551. 

In  the  former  case,  which  related  to  the  same  appellants,  and  in 
which  the  preliminary  facts  were  stated  in  the  very  same  words  as  those 
now  used,  the  only  point  decided  was  the  rateability  of  the  Commis- 
sioners ;  but  the  Court  came  to  that  conclusion  in  this  way :  <<  If 
private  speculators,"  say  they,  «  had  invested  capital  for  a  supply  of 
water  at  a  profit,  and  had  so  become  the  occupiers  of  the  premises  in 
question  in  Longwood,  they  would  have  become  rateable ;  Regina  v. 
Overseers  of  Mile  End  Old  Town,  10  Q.  B.  208  (E.  C.  L.  R.  vol.  59) ; 
nod  the  money  paid  for  the  rate  would  be  part  of  the  costs  of  the  sup- 
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ply,  and  would  fall  on  the  consamer.  The  private  Acts  enable  a  por- 
tion of  the  inhabitants,  by  commissioners,  to  obtain  the  supply  without 
the  interventign  of  a  water  company.  But,  as  far  as  respects  the  rights 
of  other  townships,  this  portion  of  the  inhabitants,  by  their  commis- 
*ftftm  s^^^®""^?  stand  in  the  *position  of  an  ordinary  water  company, 
^  and  have  no  greater  right  to  exempt  from  rateability  a  portion 
of  land  in  Longwood,  and  so  to  obtain  water  at  a  less  cost,  than  such  a 
company  would  have  had,  13  Q.  B.  125  (B.  C.  L.  R.  vol.  66)."  The 
Court,  therefore,  arrived  at  the  conclusion  that  the  Commissioners  were 
rateable  at  all,  by  considering  them  as  the  representatives  of,  the  trustees 
for,  and  identical  in  interest  with,  a  certain  portion  of  the  inhabitants 
of  Huddersfield,  and  not  merely  as  public  officers,  acting  for  the  public 
and  having  no  interest  but  as  members  of  the  public.  In  Regina  9. 
Eentmere,  ante,  p.  551,  this  view  was  adopted ;  and  the  rateabilitj  of 
the  Commissioners  there  was  also  established. 

These  cases  appear  to  me  to  have  been  decided  with  great  propriety: 
and  I  think  they  ought  to  'govern  our*  decision  as  to  the  question  imme- 
diately before  us.  It  is  contended  that  the  measure  of  rateability  is 
the  amount  of  rents  which  the  Commissioners  in  fact  receive  from  the 
consumers  of  the  water  supplied,  restricted  as  they  are  by  the  private 
Acts ;  and,  consequently,  it  must  be  contended  that,  when  all  the  oat- 
standing  encumbrances  are  paid  off,  and  these  rents  are,  under  sect.  74, 
reduced  so  as  merely  to  cover  the  current  expenses,  there  will  be  no- 
thing on  which  to  rate  at  all :  and  this  might  be  true  if  the  Commis- 
sioners were,  like  a  water  company,  a  body  separate  in  interest  from 
the  consumers,  and,  being  so,  were  also  occupying  a  property  which  the 
Legislature  had  made  wholly  unproductive  of  profit  to  them.  Whether 
that  unproductiveness  were  the  result  of  inherent  and  natural  causes, 
or  of  an  act  of  the  Legislature,  the  same  consequences  might  follow: 
the  subject-matter  of  the  rate  would  de  facto  have  been  limited  in  the 
^QQ^  1  ^^^^  instance,  and  gradually  have  ceased  *to  exist.  But  then 
^  the  inhabitants  of  Longwood  would  have  had  reason  to  complain 
that  a  portion  of  rateable  property  had  been  withdrawn  from  contribn- 
tion  to  their  poor-rates  for  the  benefit  of  certain  inhabitants  of  Hud- 
dersfield. 

This,  however,  is  prevented  by  looking,  at  the  Commissioners  and 
consumers  as  one  body,  trustees  and  cestui  que  trusts,  as  it  were ;  and, 
when  they  are  so  considered,  the  restricting  clauses  become  no  more 
than  an  arrangement  between  themselves  as  to  the  terms  on  which  the 
latter  will  enjoy  the  benefits  flowing  from  the  occupation  of  the  land. 
These  benefits  are,  the  supply  of  water  for  the  various  purposes  enume- 
rated in  the  Act :  and  these  arrangements  have  no  bearing  whatever 
on  the  question  of  rateable  value  as  between  themselves  and  the  inhabit- 
ants of  Longwood.  If  some  munificent  person  should  provide  a  fand 
to  bear  the  whole  expenses  of  the  works,  so  that  the  Commissioners 
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were  to  supply  the  water  gratis  to  the  consamars,  it  could  not  be  con- 
tended that  thereby  the  occupation  bad  ceased  to  be  beneficial,  or  the 
occupiers  not  liable  to  be  rated  in  respect  of  it ;  the  fruits  of  the  land 
would  still  be  the  water  supplied ;  and  consumers  occupying  through 
the  Commissioners  must,  through  them,  be  rated  as  before. 

The  Sessions  find  that,  if  the  supposed  yearly  tenant  be  to  be  con- 
sidered as  subject  to  the  restrictions  in  the  Act,  he  could  make  no  profit 
at  all  by  his  tenancy :  and  that  is  true ;  for  substantially  he  could  only 
receive  such  a  return  from  the  consumers  as  would  be  exactly  equiva- 
lent to  his  outlay.  And  this  seems  to  me  to  show  that  these  restric- 
tions can  have  no  bearing  on  the  question  of  the  amount  of  the  rate. 
It  is  said  that  to  discard  the  consideration  of  them  is  to  make  the  Com* 
missioners  pay,  not  on  their  actual  receipts,  but  on  ^imaginary  r^r^r^^ 
ones  which  they  might,  under  other  circumstances,  receive.  The  ^ 
answer  is,  that  in  substance  the  Commissioners  are  not  the  occupiers 
nor  the  parties  rated,  nor  do  the  water  rents  represent  the  rateable 
value  of  the  land.  The  consumers  are  the  occupiers  really ;  they  are 
really  rated,  i.  e.  they  pay  the  rate ;  and  the  use  and  enjoyment  of  the 
water  constitutes  the  rateable  value. 

I  feel,  therefore,  I  confess,  no  difficulty  on  the  question  raised  by  the 
third  and  fourth  findings  of  the  Sessions.  The  two  cases  cited  seem  to 
me  to  have  concluded  the  Court  on  this  point  and  to  have  decided  it 
rightly :  and,  as  to  the  suggestion  which  has  been  made  that  the  Com- 
missioners should  pay  as  an  ordinary  water  company  would  pay,  subject 
to  the  ordinary  restrictions  of  a  water  company,  the  answer  seems  to 
me  to  be :  First,  they  are  not  an  ordinary  water  company,  but  an  in- 
vention to  avoid  the  necessity  of  a  water  company,  and  so  to  escape  the 
payment  of  such  prices  as  an  ordinary  water  company,  or  any  third 
party  supplying  water  to  customers,  would  require :  Secondly,  I  am  not 
aware  that  the  law  imposes,  or  that  the  Court  can  take  notice  of,  any 
restrictions  on  water  companies  as  ordinary.  For  myself,  I  really  do 
not  know,  nor  does  the  case  find,  what  they  are. 

But,  when  I  came  to  determine  the  specific  question  whether  the 
rate  is  to  stand  at  490Z.  or  anything  higher,  I  feel  a  difficulty,  because 
it  ia  not  stated  on  what  principle  that  first  sum  is  arrived  at.  It  is 
stated  to  be  «<  the  estimated  net  rateable  value  per  annum :"  if  so,  of 
course  it  is  the  right  sum.  On  the  principle  stated  in  the  third  finding, 
llOOZ.  is  made  to  represent  the  net  rateable  value  per  annum  of  the 
entire  works  in  Longwood  and  Huddersfield.  If  4902.  be  the  propor- 
tion of  the  llOOZ.  which  the  Sessions  attribute  to  Longwood,  then  r^^ooo 
*490l.  is  the  right  sum,  and  has  been  arrived  at  on  a  right  prin-  ^ 
ciple :  a*;  least  the  whole  sum  of  llOOL  has  been  arrived  at  on  a  right 
principle ;  and  whether  the  proportions  of  the  two  townships  are  accn* 
rately  struck  in  amount  we  have  no  means  of  ascertaining,  and  are  not 
called  on  to  ascertain. 

2Z 
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As  the  490L  may  be  .what  the  Sessiona  have  taken  as  the  right  pro- 
portion of  the  1100/.,  I  think  I  am  bound  to  assume  that  it  is;  and  on 
this  ground  I  am  of  opinion,  for  the  appellants,  that  the  rate  ought  to 
stand  at  that  sum. 

My  brothers  Wightman  and  Grompton  arrive  at  the  same  conclanon 
on  somewhat  different  grounds.  Thej  do  not  think  that  the  ease  put 
by  the  Sessions  of  a  tenant  who  may  charge  any  rates  he  pleases  can 
furnish  the  proper  criterion  for  the  amount  of  a  rate  in  respect  of  pro- 
perty of  this  peculiar  description,  which  could  have  no  existence  in  the 
hands  of  a  tenant  or  ordinary  water  company  without  some  legislatire 
restriction  as  to  the  amount  of  rates :  and  they  think  that  a  fictitious 
and  impossible  value  would  be  put  upon  the  land  by  supposing^the  case 
of  a  water  company  or  tenant  able  to  put  their  own  price  upon  the  water 
supplied,  as  no  such  company  or  tenant  could  obtain  the  powers  neces- 
sary for  such  an  undertaking  without  some  legislative  restrictions  as  to 
the  price  of  the  water  to  be  supplied.  Not  being  satisfied  with  the  cri- 
terion suggested  in  the  third  finding  of  the  Sessions,  they  concur  with 
me  in  thinking  that  the  rate  must  stand  at  4902.,  the  sum  which  was  to 
be  taken  as  the  proper  amount  if  the  respondents  failed  in  establishing 
the  principle  for  which  they  contended. 

Order  of  Sessions  confirmed. 


*884]  *The  QUEEN  v.  INGHAM,  Esquire. 

Tha  Building  Aet,  7^8  Viot  o.  84»  does  not  take  mw%j  the  power  of  Jastieei  to  a^jndieato  «■ 
oompUinty  nnder  >tat  57  G.  3,  o.  xxix.  (Metropolis  Paving  Act)  i.  72,  ai  to  encroacbBCBti 
on  the  public  highway  by  projections  from  buildings.  If  the  provisions  of  staL  7^8  Yiet.  c 
84,  supersede  in  any  respect  those  of  stat  57  G.  3,  e.  xzix.,  s.  72,  this  is  matter  of  defsase, 
and  does  not  Justify  magistrates  in  refusing  to  hear  the  information. 

On  motion  against  a  magistrate  under  stat  11  A  12  VioL  e.  44,  s.  5,  as  weU  aa  on  motioa  fo 
mandamus,  the  general  rule  is  that  the  Court  will  order  the  unBueeessM  party  to  pay  eoil^ 
and  will  not»  on  the  motion  for  oosto,  enter  into  the  merito  of  the  original  appUcalion. 

A  RULE  was  obtained  in  last  Easter  term,  calling  upon  James  Taylor 
Ingham,  Esquire,  a  Police  magistrate  of  the  Metropolis,  to  show  caiitt 
why  he  should  not  hear  and  adjudicate  upon  the  information  exhibited 
by  Oeorge  Henry  Simmonds  against  Peter  M'Intyre  as  after  mentioned. 
The  material  facts  deposed  to,  and  enactments  relied  upon,  in  support 
of  the  rule  were  as  follows. 

By  stat.  11  G.  8,  c.  12,  «<  for  better  paving  the  streets,  squares,  lanes, 
courts,  alleys,  ways,  and  other  public  passages,  in  that  part  of  Good- 
man's Fields,  which  lies  in  the  parish  of  St.  Mary  Matfellon  otherwise 
Whitechapel,  in  the  county  of  Middlesex,  and  also  Red  Lion  Street  and 
White  Lion  Street,  lying  contiguous  to  the  said  Fields,  and  for  remoT- 
ing  and  preventing  nuisances,  annoyances,  and  obstructions  therein,"  it 
was  enacted  that  certain  persons  named,  and  their  successoFS,  to  be 
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qualified  and  elected  as  in  the  Act  was  mentioned,  ishould  be  Commis- 
sioners for  patting  the  same  into  execution ;  the  property  of  the  pave- 
ments in  the  said  streets,  squares,  &c.,  was  vested  in  them,  and  they 
were  authorized  (sect.  11)  from  time  to  time  <<  to  cause,  order,  and  di- 
rect, all  or  any  of  the  said  streets,  squares,"  &c.,  «or  other  public  pas- 
sages, to  be  new  paved,  repaired,"  &c.,  «  when  and  as  often,  and  in  such 
manner,"  &c.,  as  they  should  think  iSt;  «and  also  to  be  freed  from  all 
^annoyances,  nuisances,  encroachments,  and  obstructions  what-  r^r^r^f' 
soever :"  and  certain  powers  were  given  them  for  these  purposes.  '• 
The  district  of  the  Commissioners  is  within  the  operation  of  the  Act 
next  mentioned.  They  have  the  control  of  the  pavements  therein ;  and 
Simmo|}ds,  at  the  time  of  the  proceedings  after  mentioned,  was  the 
Surveyor  of  pavements,  appointed  by  them,  for  their  district. 

By  Stat.  57  G.  8,  c.  xxix.,  local  and  personal,  public,  «for  better 
paving,  improving,  and  regulating  the  streets  of  the  Metropolis,  and 
removing  and  preventing  nuisances  and  obstructions  therein,"  it  was 
enacted  (sect.  1)  that  this  Act  should  extend  to  all  streets  and  public 
places  then  paved  or  which  might  be  thereafter  paved,  within  London, 
Westminster,  and  Southwark,  and  any  other  parts  of  the  Metropolis 
within  the  weekly  bills  of  Mortality.  Sect.  2  enacted  that,  within  two 
calendar  months,  &c.,  the  Commissioners  or  other  persons  having  the 
control  of  the  pavements  of  any  district  within  the  operation  of  this 
Act  should  appoint  within  their  several  districts  a  surveyor  of  the 
pavements  within  each  such  district,  who  should  superintend  the  pave* 
ments,  and  perform  all  the  duties  imposed  on  surveyors  of  pavements 
by  this  Act  or  the  several  local  Acts  under  which  such  Commissioners 
have  been  and  shaH  be  appointed,  and  which  the  surveyors  should  from 
time  to  time  be  directed  to  perform  by  the  Commissioners  appointing 
them. 

Sect.  72  of  Stat.  57  0.  8,  c.  xxix.,  enacts :  <<  That  it  shall  and  may 
be  lawful  to  and  for  the  said  Commissioners  or  trustees  or  other  persons 
having  the  control  of  the  pavements  of  the  streets  and  public  places  in 
any  parochial  or  other  district  within  the  jurisdiction  of  this  Act,  and 
for  their  surveyor  or  surveyors  of  pavements,  from  time  to  time  and  at 
all  times  hereafter,  to  regulate  *or  remove,  in  such  manner  as  he  r^coo/^ 
or  they  shall  from  time  to  time  judge  proper,  all  signs,  sign  irons,  '- 
sign  posts  and  other  posts,  sheds,  penthouses,  spouts,  gutters,  steps, 
stairs,  cellar  doors,  bow  and  other  windows  projecting  over  any  part  of 
eith^  of  the  footways  or  carriageways  of  any  of  the  said  streets  or 
public  places,  window  shutters,  stamps,  shades,  rails,  pales,  palisades, 
porches,  bulks,  show  glasses  and  show  boards,  pools,  cesspools,  cisterns 
and  reservoirs  for  water,  and  all  other  or  any  fixed  or  movable  projec- 
tions, on  hinges  or  otherwise,  from  the  fronts  or  sides  of  any  house  or 
houses  or  other  buildings,  and  now  affixed  or  belonging  to,  or  which 
•hall  be  hereafter  affixed  or  belonging  to  any  house  or  houses  or  other 
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bnildings  in  or  abutting  npon  or  contiguous  to  tnj  streets  or 
places  in  any  parochial  or  other  district  within  the  jurisdiction  of  tbis 
Act,  or  to  the  owner  or  owners  or  occupier  or  occupiers  of  any  such 
houses  or  other  buildings,  and  which  in  the  judgment  of  the  said  Conh 
missioners,"  &c.,  "or  of  their  surveyor  or  surveyors  of  pavements  for 
the  time  being,  then  do  or  may  obstruct  the  circulation  of  light  and 
air,  or  are  inconvenient  or  incommodious  to  any  passengers  along  the 
carriage  or  footways  of  any  of  the  said  streets  or  public  places  of  or 
within  the  jurisdiction  of  this  Act,  or  any  part  thereof,  or  to  any  inha- 
bitants of  such  parochial  or  other  district ;  and  that  the  same,  and  all 
the  roofs,  cornices,  eaves,  and  penthouses  of  or  belonging  to  such  hoiues 
or  buildings  respectively,  and  all  water  pipes  or  trunks  aflSzed  or  belong- 
ing or  to  be  affixed  or  belonging  to  any  such  houses  or  other  build- 
ings respectively,  shall  from  time  to  time  and  at  all  times  be  regulated, 
removed,  placed,  and  altered  by  the  owner  or  owners  or  occupier  or 
*Rf<7']  ^^^^P^®^^  ^^  ^^^^  houses  or  other  ^buildings  respectively,  as  in  ' 

^  the  judgment  of  the  Commissioners,"  &c.,  "or  their  suryeyor," 
ftc.,  "  shall  be  necessary  or  desirable  for  the  public  convenience/*  And 
that,  if  the  owners  or  occupiers  do  not,  on  notice  from  the  Commission- 
ers, &c.,  or  their  surveyor,  immediately  either  entirely  remove  or  alter, 
to  the  satisfaction  of  the  Commissioners,  &c.,  or  surveyor,  any  signs, 
sign-irons,  &c«  (as  above,  with  one  or  two  slight  variations  (a)),  •'or 
other  things  then  fastened  or  affixed,  or  belonging  to  or  connected  with 
any  such  house  or  houses  or  other  buildings,  and  all  other  fixed  or 
movable  projections  or  things  projecting  from  the  fronts  or  sides  of,  or 
'added  or  appendant  or  belonging  to  any  house  or  houses  or  other  bnild- 
ings, or  to  the  owner  or  owners  or  occupier  or  occupiers  of  any  anch 
house  or  houses  or  other  buildings,  over  any  footways  or  carriagewaji 
of  any  streets  or  public  places  within  the  jurisdiction  of  this  Act,  or 
any  part,  or  any  of  them,  and  the  roofs,  cornices,  eaves,"  &c.,  "water 
pipes  or  trunks,  affixed  or  to  be  affixed,  or  belonging  or  to  belong  unto 
or  connected  with  any  of  such  houses,"  &c.,  "respectively,"  every  person 
refusing  or  neglecting  immediately  so  to  do. to  the  satisfaction  of  the 
Commissioners,  Ac,  or  their  surveyor,  shall  for  every  offence  forfeit  not 
less  than  5$.  nor  above  52.,  to  be  recovered  (sect.  180)  by  summary  pro- 
ceeding before  a  justice  or  justices,  and  levied  by  distress  and  sak 
Sect.  138  keeps  alive  local  paving  Acts,  and  the  powers  of  Commis- 
sioners under  them,  subject  in  some  respects'  (not  material  here)  to  the 
provisions  of  this  Act.  ^ 

i^fic^c^-i      Peter  M'Intyre  was  the  occupier  of  a  house  called  The  ^Bed 

^  Lion  tavern  at  the  corner  of  Leman  Street,  formerly  Red  Lioa 
Street  above  mentioned,  and  within  the  district  of  the  Commissioners 
under  stat.  11  G.  8,  c.  12,  who  had,  from  time  to  time,  paved  and 

(a)  After  «bow  and  other  windowfl"  (ante,  p.  886),  the  two  Unei  from  ''projeckiiig"  lo  "plaeef* 
in  omitted. 
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repaved  the  street  up  to  the  walls  of  the  said  honse.     Being  about  to 
alter  his  house,  Mlntyre,  on  28th  of  October,  1850,  obtained  license 
from  Simmonds  as  surveyor  of  pavements  to  erect  a  scaffold  and  hoard 
on  the  footway.    These  were  erected  accordingly ;  and  M'Intyre  pulled 
dowii  and  rebuilt  part  of  the  external  wall  of  his  house.     It  was'  then 
found  that  part  of  the  new  work  projected  *oyer  the  public  footway  and 
pavement;  and  the  Commissioners  gave  M'Intyre  a  notice  (January 
29th,  1851),  referring  to  the  two  Acts  of  Parliament  above  mentioned, 
and  requiring  him  <(  immediately,  entirely  to  remove,  to  the  satisfaction 
of  the  Commissioners*'  under  the  former  Act,  or  their  surveyor,  ««so 
much  of  the  wooden  shop  front  of  the  house  in  your  occupation,  known 
as  The  Red  Lion  tavern,  situate  at  the  corner  of  Leman  Street,  and  so 
much  of  the  wood  and  other  work,  pilasters,  framing,  or  other  projec- 
tions of  or  from  the  said  shop  front,  or  otherwise  of  or  from  or  belong- 
ing to  the  said  house,  as  projects  over  the  footway  of  the  said  last- 
mentioned  street."     This  notice  not  being  complied  with,  Simmonds 
laid  an  information  « in  pursuance  of  the  72d  section"  of  stat.  57  G.  8, 
c.  xxix.,  before  Mr.  Ingham  at  the  Thames  Police  Court,  Stepney,  com- 
plaining that  M'Intyre  had  been  required  by  the  said  Commissioners 
«« entirely  to  remove  so  much  of  the  wooden  shop  front,"  &c.  (as  above 
stated),  «  which  said  wooden  shop  front  and  other  projections  were,  in 
the  judgment  of  the  said  Commissioners,  inconvenient  and  incommodious 
to  the  passengers  along  the  footway  of  Leman  Street  aforesaid,"  and 
that  *he  had  refused,  &c.,  to  do  so,  whereby  he  had  become  liable  r^^Qnq 
to  forfeit,  &c.     The  magistrate  issued  his  summons;  and  the  ^ 
case  was  heard  at  the  Police  Court.     The  substance  of  the  complaint, 
made  by  Simmonds,  and  proved  on  oath,  was,  that  Mlntyre  had  taken 
down  his  external  wall  to  the  extent  of  87  feet  in  length  and  8  ia 
height,  and  had  rebuilt  part  of  this  same  upon  the  old  site ;  but  that  (as 
the  evidence  was  now  stated  on  affidavit  by  the  surveyor)  «  from  the 
said  part  of  the  said  wall  so  rebuilt,  and  from  and  beyond  the  said  space 
previously  occupied  by  the  said. parts  of  the  said  wall  so  pulled  down 
and  not  rebuilt,   projected  and  were  certain   pilasters,  frame  work, 
entablature,  cornice,  and  doorways  and  doorsteps,  all  made  of  wood 
and  projecting  to  the  extent,  upon  an  average,  of  about  eight  inches 
over  and  upon  the  said  footway  and  pavement  of  the  said  street,  and 
beyond  the  line  of  the  old  wall  so  taken  down  as  aforesaid ;"  and  «<  that 
the  said  pilasters  were  ten  in  number."    (The  greatest  projection  men- 
tioned was  10|  inches.)     That  the  width  of  Leman  Street  at  the  place 
of  the  alleged  encrQachment  was  50  feet,  and  that  of  the  foot  pavement 
11  feet.     And  it  was  stated  that  <<tho  whole  of  the  said  pilasters  and 
frame-work,  and  the  doorsteps,  belonged  to  the  said  house  and  were 
connected  therewith,  and  were  fixed  or  fastened  thereto,  and  rested  on 
the  said  footway  and  pavement."     On  behalf  of  M*Intyre  it  was  con- 
tended that  the  case  did  not  come  within  the  Acts  of  11  &  57  G.  8,  but 
VOL.  xvn.— 69  2z2 
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that  the  remedy,  if  any,  was  by  complaiDt  to  the  official  referees  under 
Stat.  7  &  8  Viot.  c.  84,  <<  for  regulating  the  constraction  and  the  use 
of  buildings  in  the  Metropolis  and  its  neighbourhood."  The  premiaeB 
were  in  fact  within  the  limits  to  which  that  Act  extends. 
*Adni  '^^^  magistrate,  «<  after  stating  his  opinion  to  be  that  *th'e  cue 
^  came  within  the  operation  of  the  last-mentioned  Act,"  «<  declined 
adjudicating' in  the  matter  of  the  said  information,  on  the  ground  that 
he  had  no  jurisdiction :  and  the  said  magistrate  did  not  further  hear  the 
said  matter  or  determine  the  same." 

In  opposition  to  the  rule,  affidavit  was  made  by  the  builder  who  exe- 
cuted the  alterations,  that,  before  commencing,  he  gave  notice  of  the 
intended  operations  to  the  surveyor,  under  stat.  7  &  8  Vict,  c  84,  for 
the  district  of  St.  Mary  Whitechapel  (within  which  the  premises  were) 
according  to  the  form  No.  1  in  the  Schedule  (M.)  annexed  to  that  Act; 
and  that  the  works  were  executed  under  his  supervision,  and,  as  ¥tt 
believed,  to  his  satisfaction,  and  in  accordance  with  the  last-menti<»ed 
Act ;  and  the  surveyor's  fees  charged  and  pud. 

Sir  F.  Theriger  and  Manisty^  in  last  Michaelmas  term,(a)  showed 
cause. — The  magistrate  had  no  authority.  By  stat.  7  &  8  Vict.  e.  84, 
which  professes  (sect.  1)  to  amend  former  acts  for  the  constraction  and 
regulation  of  buildings,  and  to  extend  the  limits  within  which  thej 
operate,  it  is  enacted  (sect.  5)  that,  in  future,  all  buildings  within  those 
limits  <<  shall  be  built,  rebuilt,  enlarged,  or  altered  in  reference  to  the 
walls,"  &c.,  «<  and  to  the  projections,  and  to  any  other  parts  or  append- 
ages of  every  such  building,"  <<  in  conformity  with  the  several  ptrti- 
culars,  rules,  and  directions"  specified  in  certain  schedules  to  this  Act: 
«« subject  in  every  case  of  doubt,  difference,  or  dissatisfaction,"  "to  the 
determination  of  the  Official  referees,  upon  a  reference  of  the  matter 
in  question,  according  to  the  provisions  of  this  Act."  Schedule  (K), 
i^aM-%  which  is  one  of  those  referred  to,  ^contains  express  directions  as 
^  to  architectural  decorations  (among  which  <<  pilasters*'  are  named) 
forming  part  of  the  external  wall  of  <<  buildings  hereafter  to  be  built  or 
rebuilt,"  and  also  as  to  projections  from  external  walls  not  forming  part 
thereof,  and  as  to  projections  generally  from  the  walls  of  such  build- 
ings, <<  including  steps,"  &c.,  as  they  may  affect  the  public  wayB.(<) 

(a)  November  lOth,  1851.    Before  Lord  CampbeU,  C.  J.,  Coleridge  and  Erie,  Js. 

(6)  Sohedale  (E.)  to  atat  7  A  8  Viot  e.  8i,  enacta :  With  ragard  to  buildings  h«r«alW  «e  kt 
built  or  rebailty  in  referenee  to  projections  therefrom : — As  to  eopinge,  parapets,  eondees  t» 
OTerhanging  roofs,  blocking  courses,  cornices,  piers,  columns,  pilasters,  entablatures,  faeiaa,  io« 
and  window  dressings,  or  other  arehitoctural  decorations,  forming  part  of  an  external  wall,  sO 
such  may  project  beyond  the  general  line  of  fronts  in  any  street  or  alley,  but  they  must  be  baSt 
of  the  same  materials  as  are  by  this  Act  directed  to  be  used  for  building  the  external  wallt  to 
which  such  projections  belong,  or  of  such  other  proper  and  sufficient  materials  as  the  efieiai 
referees  may  approve  and  permit" 

Then  follows  a  provision,  as  to  " balconies,"  Ae.,  "porches,  porticoes,  shop  fhints,*  Aa«  ^ 
"all  other  projections  from  external  walls  not  forming  part  thereof,"  that  "eveiy  sneh  pvojeetiDS 
(except  such  part  of  shop  fronto,  and  the  frames  and  sashes  of  the  windows  and  doeit,  in 
reference  to  the  necessary  wood  work  thereof)  may  stand  beyond  the  general  lias  of  froaai  ^ 
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Sect.  64  and  several  following  clauses  make  provision  for  dividing  the 
district  to  which  this  Act  applies  into  smaller  districts,  and  appointing 
sarvejors  of  such  *di8tricts,  whose  duties  are  prescribed  by  sect.  r<,oQo 
68 ;  and  fees  are  allowed  to  the  surveyor  by  sect.  77,  but  only  '- 
if  the  work  shall  have  been  done  agreeably  to  the  Act.  Sect.  80  and 
some  following  clauses  direct  the  appointment  of  two  Official  referees, 
to  superintend  the  execution  of  this  Act  in  all  the  district,  and  to 
determine  differences  between  parties  concerned,  or  a  party  and  sur- 
veyor, or  between  two  surveyors.(a)  Sect.  14  enacts,  *with  ^^ 
regard  to  buildings  and  works,  so  far  as  relates  to  the  supervision  '- 

any  street  or  alley,  but  they  mmt  be  bnilt,"  Ao^  aoeordiDg  to  direotion>,  which  are  then  giTw,  as 
to  materials,  A  a 

"  And  with  regard  to  all  baildings  hereafter  to  be  built  or  rebailt,  in  referenoe  to  projeotions 
ttom  the  walls  of  each  baildings,  inolading  steps,  cellar  doors,  and  area  endosares,  the  walls  of 
■aeh  buildings  mast  be  set  back  so  that  all  projections  therefrom,  and  also  all  steps,  cellar  doors," 
Ac,  **  shall  only  oTorhang  or  occupy  the  ground  of  the  owner  of  such  building,  without  or«r- 
banging  or  eneroaching  upon  any  public  way." 

*'And  with  regard  to  shop  fronts  and  their  entablatures,  their  shutters,  and  pilasters,"  Ac, — 
**  If  the  street  or  alley  be  of  a  greater  width  than  thirty  feet,  then  no  part  of  such  shop  front, 
czeept  the  cornice,  must  project  ftrom  the  face  of  a  wall,  whether  there  be  an  area  or  not,  more 
than  ten  inches ;  nor  must  the  cornice  project  therefrom  more  than  eighteen  inches." 

(a)  Stat  7  A  8  Vict  c.  84,  s.  80,  enacts  as  follows :  "  And  now,  for  the  purpose  of  providing 
for  the  appointment  of  competent  official  referees  to  superintend  the  execution  of  this  Act 
throughout  all  the  districts  to  which  it  is  applicable,  and  also  to  determine  sundry  matters  ia 
question  incident  thereto,  as  well  as  to  exercise,  in  certain  cases,  a  discretion  in  the  relaxation 
of  the  fixed  rules  and  directions  of  this  Act,  where  the  strict  obsenranoe  thereof  is  impracticable, 
or  would  defeat  the  object  of  this  Act»"  Ac,  «be  it  enacted,"  "  that  it  shall  be  lawful  for  one  of 
Her  Ha^wtfB  principal  secretaries  of  state  and  he  is  hereby  empowered  to  appoint  two  persons, 
being  of  the  profession  of  an  architect  or  surveyor,  to  be  official  referees  of  metropolitan  build- 
ings, and  from  time  to  time,  as  he  shaU  think  proper,  to  remoTQ  such  official  referees,  and  in 
tbeir  place  to  appoint  oiher  persons  so  qualified." 

Soct  81  enacts :  "  That  it  shall  be  the  duty  of  Buq|i  official  referees  and  they  are  hereby  required 
to  superintend  the  execution  of  this  Act  by  the  several  district  surveyors  already  existing 
or  hereby  authorised  to  be  appointed,  and  to  perform  the  several  matters  to  them  respectively 
assigned  by  the  provisions  of  this  Act,  and  to  determine  all  questions  referred  to  them,  whether 
expressly  by  this  Act  or  at  the  instance  of  any  one  or  more  of  the  parties  concerned." 

Seet  82  enacts:  "That  if  any  doubt,  difference,  or  dissatisfaction  in  respect  of  any  matter- 
within  the  limits  of  this  Act  arise  between  any  parties  concerned,  or  between  any  party  and  any 
surveyor,  or  between  any  two  surveyors,  as  to  any  act  done  or  to  be  done  in  pursuance  of  this 
Aot,  or  as  to  the  effect  of  the  provisions  thereof  in  any  ease,  or  as  to  the  mode  in  which  the  pro- 
Tisions  and  directions  of  this  Act  are  or  ought  to  be  carried  into  effect,  and  particularly  as  to 
whether  the  requirements  implied  iif  terms  of  qualification  applied  to  sites,  to  soils,  to  materials, 
or  to  workmanship,  or  otherwise,  and  denoting  good,  sound,  fireproof,  fit,  proper,  or  sufficient, 
are  fulfilled  in  eertsin  cases,  or  as  to  the  district  in  which  any  building,  matter,  or  thing  is  to  be 
deemed  to  be  situate,  especially  in  cases  where  snoh  building,  matter,  or  thing  is  partly  in  one 
district  atad  partly  in  another,  or  as  to  the  expenses  to  be  borne  by  the  respective  owners  of  pre- 
Bsises  parted  by  the  same  party  walls,  or  the  proportions  thereof,  or  as  to  the  proportions  of  the 
expense  to  be  borne  by  the  occupier  or  by  the  owners  of  premises  in  respect  of  any  work  exe- 
eated,  or  any  other  matter  whatever,  then  it  shall  be  lawful  for  any  party  concerned  and  he  is 
hereby  entitled  to  require  the  official  referees  to  determine  such  matter,  but  so  that  such 
requisition  be  made  in  writing,  and  that  it  set  forth,  either  generally  or  otherwise,  the  matters 
in  respect  of  which  the  determination  of  the  offieial  referees  is  required ;  and  that  the  determi- 
nation of  snoh  referees,  or  of  one  of  such  referees,  with  the  assent  of  the  Registrar  of  Metropo- 
litan Buildings,  as  to  all  or  any  of  the  points  in  difference  on  which  such  referees  shall  make 
tbeir  award,  and  as  to  the  costs,  charges,  and  expenses  of  such  referenoe,  shall  be  binding  on  aU 
parties  to  suoh  referenoe." 

Sect  83  enactf,  as  to  the  authority  of  the  referenoes  in  respect  of  any  reference  to  them,  that 
ibey  may  exercise  all  such  powers  of  arbitrators  as  they  would  have  had  if  appointed  under  aa 
order  of  the  Court  of  Queen's  Bench.    "  And  that  if  sneh  award  be  given  in  writing,  and  be 
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thereof,  « that  if,  in  building,  palling  down,  rebuilding,  cutting  into,  or 
altering  any  part  of  any  building,  or  party  wall  or  external  wall,*'  ie., 
anything  <«  be  done  contrary  to  or  not  conformably  with  the  rules  and 
directions  of  this  Act,"  it  shall  be  the  surveyor's  duty  to  give  forty- 
eight  hours'  notice  to  the  builder,  &c.,  to  amend  such  irregularity,  tnd 
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forthwith  after  the  ^expiration  of  such  notice  he  shall  inspect 
the  work ;  and  if,  within  forty-eight  hours,  the  builder  reeeiTing 
notice  refuse  or  fail  to  amend  any  irregular  work,  it  shall  be  the  sur- 
veyor's duty  to  give  information  to  the  OflScial  referees,  and  it  shall 
thereupon  be  their  duty  to  propeed  to  hear  the  matter,  and,  if  anj 
breach  of  the  rules,"  &c.,  <«  of  this  Act  be  found  to  have  been  committed, 
to  direct  by  their  award  that  such  building,  party  wall,  external  wall," 
&c.,  «or  such  part  thereof  as  they  shall  deem  necessary,  shall  be 
amended,"  &c.  And,  by  sect.  18,  for  more  effectually  enforcing  obserr- 
ance  of  the  provisions  of  this  Act,  it  is  enacted,  «  with  regard  to  any 
buildings,  drains,  timber  buildings,  chimneys  and  flues,  party  walls,  party 
fence  walls,  external  walls  and  projections,  and  every  other  part  of 
every  building  of  every  class,  or  rate  of  any  class,  which  shall  be  here 
after  built,  rebuilt,  enlarged,  or  altered,  within  the  limits  of  this  Act, 
contrary  to  the  provisions  hereof,  so  far  as  relates  to  the  remoTal 
thereof,  that  if  the  same  be  not  built,  rebuilt,  enlarged,  or  altered  in 
the  manner  and  of  the  materials,  and  in  every  other  respect  according 
to  and  in  conformity  with  the  several  rules  and  directions  which  are  in 
this  Act  particularly  specified,  and  if  any  person  build  or  begin  to  build, 
or  cause  the  building  or  beginning  to  build,  or  alt^r  or  cause  to  he 
altered,  or  use  or  cause  to  be  used,  any  part  of  any  ground  or  buildiog, 
projection,  drain,  or  other  thing  contrary  thereunto,  and  if  in  either  of 
such  cases  it  so  appear  by  the  certificate  of  the  Ofiioial  referees,  then 
the  said  building,  projection,  drain,  or  other  thing,  or  such  part  thereof 
so  irregularly  built  or  begun  to  be  built,  or  so  irregularly  altered  or 
begun  to  be  altered  or  so  used,  shall  be  deemed  a  nuisance  ;  and  that 
thereupon  it  shall  be  the  duty  of  the  surveyor  and  he  is  hereby  directed 
*8951  *^^  summon  the  builder  before  any.  two  justices  of  the  peace  f 
and,  on  his  appearance,  which  the  justices  may  enforce,  he  shall 
enter  into  recognisance  for  abating  the  irregularity  within  such  time  fi 
the  justices  shall  appoint,  or  for  amending  it  according  to  the  Act,  and 
paying  the  surveyor's  costs :  and,  if  the  party  fail  to  enter  into  sodi 

aetUed  by  the  official  aeal  of  the  Registrar  of  Metropolitan  Baildingi,  it  flfaall  b«  at  effeetial  u 
if  made  under  an  order  of  referenoe  bj  saoh  Gonrt,  and  >haU  be  enforced  by  the  eaid  Cout  a 
aU  reapecte  as  if  made  under  an  order  of  saoh'Coori;  and  that  it  shall  be  binding  and  eoaalwtf* 
against  every  person,  inolnding  The  Queen's  Majes^,  her  heirs  and  suocetson,  eLaimiag  ss7 
estate,  right,  title,  trust,  use,  or  interest  in,  to,  or  out  of  the  said  premises  or  any  part  IbcrM^ 
either  in  possession,  roTsrsion,  remainder,  or  ezpeetaney,  and  against  eyeiy  othar  petfoo  wbos- 
•oever." 

Sect  84  enacts  that  the  authority  of  the  referees  shall  not  be  roTocable  by  any  par^  <• 
each  reference  withont  the  consent  of  all  parties  thereto ;  and  that  although  any  party  shall  ast 
Attend,  the  references  may  proceed,  and  make  their  award. 

The  other  material  clauses  are  sufficiently  stated  la  the  text. 
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recognisance,  the  justices  may  commit  him  to  the  common  gaol  till  he 
shall  have  given  such  recognisance,  or  till  the  irregularity  shall  have 
been  abated,  &c.,  or  amended,  &c.,  which  any  two  justices,  on  applica- 
tion, may  order  to  be  done. 

These  provisions  of  the  new  Act  exclude  the  operation  of  the  locAl 
and  the  Metropolis  paving  Acts.  It  cannot  be  supposed  that  the  pro- 
visions of  Stat.  7  &  8  Vict.  c.  84,  were  meant  to  be  controlled  by  all 
the  local  Boards  in  the  Metropolis.  [Lord  Campbell,  C.  J.-^Stat.  57 
G.  3,  c.  xxix.,  is  not  in  terms  repealed  by  stat.  7  &  8  Viet.  c.  84.(a)  Is 
there  any  necessary  inconsistency  between  them  7]  There  is.  Accord- 
ing to  se6t.  5  and  Schedule  (E)  of  *the  later  Act,  architectural  decora- 
tions may  be  allowed  to  project  beyond  the  general  line  of  the  building: 
and,  in  streets  more  than  thirty  feet  wide,  shop  fronts  may  be  advanced 
ten  inches.  Stat.  57  6.  8,  c.  xxix.,  s.  72,  empowers  the  Commissioners 
to  prohibit  this,  and  therefore  is  superseded,  if  both  apply  to  the  same 
subject-matters.  The  old  Building  Act,  14  0.  8,  c.  78,  had  a  clause, 
sect.  49,  allowing  projections  beyond  the  general  line  of  the  street  in 
certain  cases ;  and  there  afl  enactment  was  added  (sect.  50),  expressly 
saving  the  powers  granted  by  statute  to  any  Commissioners  of  pav- 
ing within-  the  limits  comprised  by  the  Act ;  the  ^Legislature  r^oqfs 
evidently  considering  that,  without  such  a  guard,  the  powers  *- 
would  be  abrogated  by  sect.  49.  It  may,  however,  be  contended  that 
sect.  72  of  Stat.  57  G.  S,  c.  xxix.,  applies  only  to  projections  which  are 
movable,  or  at  least  do  not  form  part  of  the  building  itself,  and  that 
encroachments  of  a' more  permanent  kind  were  left  to  be  corrected  by 
the  old  Building  Act,  or  by  the  common  law  if  they  amounted  to  a 
nuisance.  If  so,  then,  although  sect.  72  may  be  still  in  force,  it  was 
not  applicable  to  the  present  complaint.  [Lord  Campbell,  C.  J. — Sir 
John  Soane's  portico  in  Lincoln *s  Inn  Fields  was  not  removed  under 
the  former  law.]  The  construction  of  sect.  72  was  considered  in  Bon- 
yerie  v.  Miles,  1  B.  &  Ad.  88  (E.  C.  L.  R.  vol.  20),  which  was  cited  be- 
fore the  Magistrate  but  does  not  appear  to  bear  on  this  case. 

Peaeock  and  Aaplandj  control. — It  is  suggested  that  these  encroach- 
ments are  not  within  stat.  57  G.  8,  c.  xxix.,  because  the  projections  are 
not  part  of  the  building  itself:  but  this  fact  is  not  made  out  by  the  afiS- 
davits.  The  Act  of  57  G.  3  gave  a  remedy,  to  be  enforced  by  informa- 
tion. The  new  Building  Act,  7  &  8  Vict.  c.  84,  might  afford  a  defence 
to  such  proceeding ;  but  on  that  it  was  the  magistrate's  duty  to  judge, 
not  to  refuse  adjudicating,  and  allege  that  his  jurisdiction  was  taken 
away.  [Goleridqb,  J. — The  argument  is  that  you  have  not  taken  the 
right  course  of  proceeding  to  raise  the  question.  Lord  Campbell,  C. 
J. — That,  under  this  information,  the  magistrate  cannot  decide  whethf^r 
the  thing  complained  of  was  within  the  new  Act  or  not :  and  there-  r^oQj 
fore  the  justification  has  not  been  gone  into.     *There  is  a  parti-  ^ 

(a)  Sect  1  and  Sohed.  (A.). 
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calar  mode  of  inquiry  as  to  things  which  are  done  under  the  new  Act.] 
The  particular  remedy  given  by  the  late  Act  was  no  bar  to  a  proceeding 
under  the  former  law :  note  (4)  to  Rex  v.  Dickenson,  1  Wms.  Saunl 
136  J,  6th  ed. ;  Rex  v.  Gregory,  6  B.  &  Ad.  565  (E.  C.  L.  R.  vol.  27). 
And,  if  the  case  had  been  entered  upon,  the  acts  complained  of  would  not 
have  been  found  justifiable  bj  stat.  7  &  8  Vict.  c.  84.  The  former  Act 
is  not  superseded.  To  do  that,  there  should  have  been  words  expressly 
repealing  or  equivalent  to  a  repeal.  But  the  purposes  declared  by  the 
preamble  of  stat.  7  &  8  Vict.  c.  84,  s.  1,  do  not  include  a  repeal  of  stat. 
57  G.  8,  c.  xxix. ;  nor  is  it  in  terms  repealed.  [Lord  Campbell,  C. 
J. — Are  not  there  things  justifiably  under  the  Building  Act  of  7  &  8 
Vict.,  which  were  not  permitted  by  stat.  57  G.  8,  c.  xxix.,  s.  72  ?]  The 
encroachment  on  the  footway  is  contrary  to  both.         Cur.  adv.  imtt. 

Lord  Campbell,  C.  J.,  in  this  term  (January  27th),  delivered  the 
judgment  of  the  Court* 

In  this  case  a  complaint  had  been  made  before  a  magistrate  that  the 
defendant  had  placed  obstructions  on  a  public  way  vested  in  Commia- 
sioners  by  certain  paving  Acts,  which  authorized  such  a  complaint. 
The  defendant  had  then  alleged  that  the  obstructions  complained  of 
were  projections  from  a  building  erected  within  a  district  to  which  stat. 
7  &  8  Vict.  c.  84,  applied,  with  the  sanction  of  the  surveyor  of  that 
district,  and  contended  that  the  sole  jurisdiction  to  decide  upon  this 
*AQR1  "'^^^^^  ^^  complaint  was  vested  in  the  OfiScial  referees  *Qnder 
^  that  statute.  The  magistrate,  adopting  this  view,  decided  to 
dismiss  the  complaint ;  and  we  are  now  called  upon  to  consider  the  cor- 
rectness of  that  decision. 

Upon  the  argument  before  us,  the  defendant  relied  mainly  on  section 
5,  enacting  that,  notwithstanding  anything  to  the  contrary  in  any  Act 
of  Parliament,  all  buildings,  with  reference  (among  other  things)  to  tha 
projections  therefrom,  shall  be  built  in  conformity  with  the  regulationa 
in  the  Schedule  specified,  and  subject  to  the  other  rules  in  the  Act 
specified,  and  subject,  in  case  of  doubt,  difference,  or  dissatisfaction.in 
respect  thereof  between  any  parties  concerned  or  between  any  party 
and  the  surveyor,  to  the  determination  of  the  Official  referees ;  tkeia 
being,  in  Schedule  (E),  a  regulation  relating  to  projections  from  walls 
of  buildings  over  public  ways,  directing  the  walls  to  be  so  set  back  that 
the  projections  shall  not  overhang  or  encroach  on  the  public  way.  A^ 
cording  to  the  defendant's  construction,  the  effect  of  these  clauses  vas 
to  vest  the  sole  jurisdiction  of  deciding  on  encroachments  on  ways  by 
buildings  within  the  operation  of  the  statute  in  the  Official  referees. 
But  we  think  that  these  clauses  have  the  effect  of  vesting  in  the  Official 
referees  the  sole  jurisdiction  to  determine  questions  respecting  rigbtt 
and  duties  created  by  the  Building  Act,  and  connected  with  building 
operations,  such  as  questions  upon  dimensions  and  materials  of  walls 
and  foundations,  upon  the  site  and  thickness  of  party  walls,  and  opon 
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the  form  and  size  of  projections,  without  the  more  extended.jarisdiction 
of  deciding  incidentally  on  rights  which  existed  without  the  Building 
Act,  and  which  may  be  exercised  without  reference  to  any  building 
operations,  and  which  are  not  ^properly  described  as  affecting  r^cOQQ 
the  parties  concerned,  or  the  party  concerned  and  the  surveyor,  '- 
being  rights  in  which  the  public  has  an  interest. 

The  preamble  reciting  the  diversity  of  practice  that  had  arisen  under 
the  then  existing  Building  Acts,  and  the  expediency  of  providing  offi- 
cers to  superintend  the  execution  of  the  present  Act  throughout  the 
limits  to  which  it  applied,  and  to  determine  in  cases  of  doubt,  with  a 
power  to  relax  the  regulations  in  certain  cases,  makes  It  probable  that 
the  officers  to  be  created  were  intended  to  determine  in  respect  of  the 
regulations  for  building  operations,  and  that  if  the  wider  jurisdiction 
had  been  intended  it  would  have  been  expressed.  Section  1  repeals  the 
statutes  intended  to  be  repealed.  If  the  intention  had  been  to  repeal 
existing  powers  for  preventing  encroachments  on  the  streets  by  build- 
ings, either  by  projections  or  otherwise,  so  important  a  repeal  ought  to 
have  been  expressed.  The  provisions  made  by  sections  14  and  18  for 
ascertaining  whether  buildings  are  in  conformity  with  the  regulations 
of  the  Act,  providing  a  remedy  where  they  shall  be  found  contrary 
thereto,  apply  effectively  to  defects  of  construction  to  be  ascertained  by 
inspection,  but  are  ill  adapted  for  trying  whether  an  alleged  right  of 
way  exists  or  has  been  encroached  on. 

We  also  consider  the  power  to  relax  the  regulations  in  the  statute, 
▼ested  in  the  Official  referees,  to  be  salutary  if  confined  to  building 
operations,  but  dangerous  if  extended  to  authorize  an  encroachment  on 
a  public  right.  Sections  80,  81,  82,  83,  and  84,  creating  Official  re- 
ferees, describing  the  matters  to  be  referred  to  them,  and  defining  the 
effect  of  their  award,  confirm  this  view :  their  ^decision  is  conclu-  p^cqaa 
sive,  as  to  the  matters  referred,  upon  the  parties  to  the  reference;  ^ 
but  these  provisions  are  adapted  to  decide  questions  arising  between 
private  owners,  and  not  questions  of  public  right. 

On  these  grounds  we  are  of  opinion  that  no  right  of  resort  to  any 
tribunal  authorized  by  law,  when  stat.  7  &  8  Vict.  c.  84,  passed,  to  give 
redress  in  case  of  encroachment  on  a  public  way,  is  taken  away  by  that 
statute:  and,  if  any  defence  in  respect  of  an  alleged  encroachment 
arises  from  stat.  7  &  8  Vict.  c.  84,  that  defence  will  avail  before  any 
tribunal  that  shall  hold  the  inquiry.  Rule  absolute. 

Asplandj  on  a  subsequent  day  of  this  term  (January  29th),  moved,  on 
behalf  of  the  Paving  Commissioners,  for  costs  to  be  paid  by  M'Intyre, 
who  had  shown  cause  against  the  rule.  He  cited  the  decisions,  as  to 
costs  of  mandamus,  in  Regina  v.  Justices  of  Surrey,  14  Q.  B.  684  (E.  C. 
L.  R.  vol.  68),  and  Regina  v.  Justices  of  Middlesex,  15  Jurist,  907, 
Bail  Court.  The  Commissioners  here  have  come  forward  as  a  public 
body  to  settle  a  question  under  the  statutes,  having  no  interest  as  indi- 
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viduals  in  the  subject  of  complaht.  [Lord  Campbell,  C.  J. — ^We  hsTe 
given  no  opinion  on  the  legality  or  illegality  of  the  thing  complained 
of,  but  only  on  the  jarisdiction.]  The  qoeation  of  law  has  been  raised 
in  the  manner  which  was  recognised  in  Regina  t;.  Charlesworth,  2 
Lowndes,  M.  k  P.  117,  the  magistrate  refusing  to  adjudicate,  and  a 
motion  being  thereupon  made  against  him  under  stat.  11  &  12  Yict  c 
44,  8.  5.  Costs  were  given  there  to  the  party  succeeding. 
^QQ-in  *Mani8tyy  contril. — The  rule  here  did  not  ask  for  costs.  [Lord 
■^  Campbell,  C.  J. — The  Master  says  that  it  is  not  the  practice.] 
The  case  is  hard  upon  the  unsuccessful  party.  He  has  done  nothing 
vexatious  or  tending  to  increase  expense ;  and  the  magistrate  bad  ex- 
ercised what  appeared  to  be  a  wise  discretion. 

Lord  Campbell,  C.  J. — The  cases  decided  have  established  a  general 
rule ;  and  there  is  nothing  to  take  this  case  out  of  it.  It  was  very  fit 
that  this  point  should  be  settled,  but  proper  also  that  it  should  be  at 
the  expense  of  the  party  who  proved  to  be  in  the  wrong. 

Pattesok,  J.,  concurred. 

Coleridge,  J. — ^Formerly  there  was  a  practice  of  going  at  great 
length  into  merits  or  an  application  for  costs  of  mandamus :  bat  that 
was  found  inconvenient ;  and  a  general  rule  has  been  laid  down,  which 
must  apply  here. 

WiGHTMAN,  J.,  concurred.  Rule  absolute. 
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la  an  order  of  bastardy  drawn  np  aooording  to  form  8  in  the  ichednle  to  stat.  8  A  9  Yiek  e.  11^ 
the  words  "  and  haying  also  heard  all  the  eridenoe  tendered  by  the  said" — (the  patatire  father) 
are  properly  omitted  where  no  evidence  is  in  fkot  offered  by  him :  and  the  order  need  ne^  ii 
aa«h  ease,  state  that  he  offered  no  eridenoe. 

On  appeal,  at  the  Northamptonshire  Quarter  Sessions,  April,  1852, 
against  an  order  of  justices,  adjudging  Thomas  Pearcy  to  be  the  father 
of  4  bastard  child,  and  ordering  him  to  pay  2«.  a  week  for  maintenance 
of  tbe  child,  *the  Sessions  confirmed  the  order,  subject  to  the  opinion  of 
this  Court  upon  a  case.  The  case  set  out  the  order,  which  was  drawn 
up  jbecording  to  form  8  given  in  the  schedule  to  stat.  8  &  9  Vict.  <?.  10, 
exeept  that  the  words  «  and  having  also  heard  all  the  evidence  tendered 
bj  ithe  said" — (the  putative  father)  were  omitted.  The  Sessions  found 
t^flrt;  no  evidence  was  in  fact  tendered  or  given  on  behalf  of  the  said  T. 
P.  It  was  contended,  for  the  appellant,  that  this  omission  neverthe> 
less  made  the  order  bad ;  and  the  first(a)  question  for  the  opinion  of 
the  Court  was,  whether  the  said  objection  was  valid. 

(a)  The  «ase  also  set  out  the  eridenoe  gtren  before  the  JnstioeSi  and  pat,  as  a  aeeood  qoestiaa 
for  the  opinion  of  die  Coort,  whether  the  eridenoe  of  the  mother  was  corroborated  in  any 
material  pardonlar.    The  only  witness  ealled  on  her  behalf  was  her  brother,  who  depoeed  la  a 
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Goekle^  in  sapport  of  the  order  of  Sessions. — The  Legislature  ihtended 
the  words  in  question  to  be  ^introduced  only  when  evidence  has 


actoallj  been  given  by  or  on  behalf  of  the  putative  father.     In 
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note  (g)  to  the  form  it  is  directed  that  the  words  shall  be  erased  when 
the  putative  father  does  not  appear;  which  shows  that  it  was  not 
intended  that  every  order  should  contain  the  words  as  a  matter  of 
course.  If  they  were  always  inserted,  a  fiction  would  be  introduced  for 
which  there  is  no  necessity  or  reason. 

Floods  contrd,. — The  justices  should  either  have  drawn  up  the  order 
according  to  form  8,  or  have  set  out  the  facts  which  caused  them  to 
depart  from  it.  The  Sessions*  have  since  found  that  no  evi<i^nce  was 
tendered  or  given  on  behalf  of  the  putative  father :  but  that  is  immate* 
rial  in  discussing  whether  the  order  itself,  which  (loes  not  state  that 
fact,  is  valid.  The  form  adopted  leaves  it  uncertain  whether  any  such 
evidence  was  brought  forward  or  not.  The  fact  that  the  statute  directs 
the  words  in  question  to  be  erased  under  particular  circumstances  is  a 
strong  argument  that  they  are  to  be  retained  where  those  circumstances 
do  not  appear.  Regina  v.  Read,  9  A.  &  E.  619  (E.  G.  L.  R.  vol.  86), 
and  Regina  t;.  Duke  of  Grafton,  5  Dowl.  &  L.  568,  show  the  strictness 
which  the  Legislature  requires  in  the  forms  under  this  statutei 

Lord  Campbell,  C.  J. — The  order  of  bastardy  is  good  upon  the  face 
of  it.  The  objection  is,  that  it  does  not  follow  the  words  of  the  Act, 
inasmuch  as  it  omits  the  words  <<  and  having  also  heard  all  the  evidence 
tendered  by" — (the  putative  father).  But  it  never  could  have  been  the 
intention  of  the  Legislature  to  impose  the  necessity  of  inserting  those 
words  where  no  evidence  was  tendered.  Here  none  was  tendered ;  and 
the  record,  as  it  stands,  is  *a  true  one.  In  Regina  t;.  Read  there  r^^qr^ 
was  a  departure  from  the  prescribed  form  in  a  point  which  was  ^ 
of  the  very  essence  of  the  adjudication ;  for  the  order  did  not  state  that 
the  mother's  evidence  had  been  corroborated  in  any  material  particular, 
which  is  what  the  Act  requires.  In  Regina  v.  Duke  of  Grafton  there 
was  also  an  omission  of  words  which  were  material ;  for  it  did  not  ap- 
pear by  the  order  that  the  evidence  had  been  given  in  the  presence  and 
hearing  of  the  putative  father,  although  it  was  stated  that  he  had 
appeared  to  the  summons.  In  both  those  cases  I  think  the  order  was 
rightly  quashed.  Here  the  form  has  been  properly*  followed,  and  there 
was  no  necessity  for  inserting  the  words  in  question.  It  would  be  most 
discreditable  to  the  law  if  an  order  could  be  objected  to  upon  this 
ground. 

Patteson,  J. — ^I  am  of  the  same  opinion.     The  question  is,  simply, 

eonTenati9n  between  himeelf  ud  T.  P.  before  the  birth  of  the  ohild.  Witness  said  to  T.  P. : 
**  She  says  she  is  in  the  family  way  by  you."  He  replied :  « Well,  I  know  she  has  ^t  it." 
Witness  then  said  to  him:  "Tes,  and  you  must  keep  it:"  to  which  he  replied  :  <'No,  I  shan't; 
I  would  sooner  go  to  America."  The  Court  held  that  this  eTidenoe  was  capable  of  being  oon- 
strued  as  an  admission  of  the  patemityi  and  afforded  sufficient  ground  for  the  decision  of  the 
justices  that  the  mother's  efidenoe  was  corroborated  in  a  material  particular. 

VOL.  XVII. — 70  8  A 
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how  did' the  Legislature  intend  that  the  form  should  be  drawn  ;ip  when 
no  evidence  was  tendered  by  or  on  behalf  of  the  putative  father,  a  con- 
tingency not  expressly  provided  for  by  the  Act  ?  There  is  no  doubt 
that  note  (g)j  which  provides  for  the  erasure  of  the  words  if  the  father 
does  not  appear  by  himself  or  his  attorney  or  counsel,  ought  also  to 
have  directed  the  erasure  of  them  where  no  evidence  was  tendered  by 
him  or  on  his  behalf.  But  we  must  take  it  that  such  direction  is  im- 
plied. The  omission  in  question  would  render  the  order  bad  only  where 
the  evidence  had  actually  been  tendered.(a) 

Order  of  Sessions  confirmed. 

(a)  Wightmaa  and  Brie,  Ji.,  wen  abeent. 
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lilarq  Saration. 


WBNTWORTH  BLACKETT  BEAUMONT  v.  JOHN  SQUIRE. 

Testator  baying  three  natural  danghten,  namely,  D.,  married  to  B.,  S.,  married  to  W.,  and  L., 
unmarried,  and  a  minor,  devieed  lands  to  oses  as  follows. 

To  B.,  and  D.  his  wife,  for  their  joint  lives  and  the  life  of  the  snrriTor;  remainder  to  suoli 
one  son  of  the  body  of  D.  as  the  surriror  should  appoint;  remainder,  in  default  of  appoint- 
ment, or  on  decease  of  snch  son  withoat  issue  male,  Ac.,  to  the  first,  second,  Ac,  and  every 
other  son  of  the  body  of  D.,  by  her  present  or  any  future  husband,  suecessively,  according 
to  seniority,  and  to  the  respective  heirs  male  of  their  bodies ;  remainder,  in  default  of  such 
issue,  Ac,  to  W.  and  8.  his  wife,  for  the  like  life  estates,  and  to  the  son  and  sons  of  the  body 
of  8.  by  her  present  or  any  future  husband,  with  the  like  power  of  appointment,  for  the  like 
estates,  and  with  the  like  remainders,  as .  in  the  preceding  devise.    And,  for  default  of  such 

^  issue  of  the  body  of  8.,  remainder  to  L.,  or  9ueK  per§on  a§  the  ehall  Jirwt  intermarry  with  {if 
be/ore  the  attaint  21,  with  the  content  and  approhatioH  of  E,  and  C,  trustees  under  the  will,  or 
the  survivor  of  them  and  his  heirs,  and  which  perttm  thall  alto  pretioutly  make  a  eompeteni 
aeitlement  upon  L,  by  deed,  to  the  like  approbation),  for  their  joint  natural  lives  and  the  life 
of  the  survivor;  and,  from  and  after  the  decease  of  L.,  and  of  meA  perton  a»  the  thall  tojiret 
marry f  if  any,  then  to  the  son  and  sons  of  ^the  body  of  L.,  by  eueh  jirti  or  any  aftw  takem 
hueband,  with  the  like  power  of  appointment,  and  for  the  like  estates,  and  with  the  like 
remainders,  as  aforesaid  in  relation  as  aforesaid.  Remainder,  for  default  of  snch  issue  of  the 
body  of  L.,  to  Sir  J.  8.  for  his  life,  remainder  (in  default  of  appointment  by  him  to  one  of  hii 
sons  as  was  specified  in  the  will)  to  his  eldest  son  by  his  then  wife,  in  fee. 

And,  after  a  further  devise  of  lands  to  B.  and  D.  and  the  son  and  sons  of  D.  in  tail  male, 
with  like  limitations  in  remainder  successively  to  W.  and  8.  and  to  L.  {and  tueh  perton 
at  the  may  to  marry,  if  any,  a»  aforetaid),  and  to  8ir  J.  8.  and  his  son  or  sons,  Ac,  aa 
in  the  preceding  devises,  the  testator  charged  part  of  the  last-mentioned  lands  with  two  rent 
charges  to  uses  as  follows :  First  rent  charge,  to  W.  and  8.  (the  second  daughter)  for  such  life 
estates  and  with  such  remainders  as  in  the  first  and  secondly  mentioned  devises,  except  that 
the  power  of  appointment  was  in  favour  of  the  son  and  sons  of  the  body  of  Sophia  and  the  son 
or  sons  of  such  son  or  sons,  in  such  shares,  and  for  such  estates,  or  chargeable  with  such 
payments  to  the  other  or  others  of  them,  as  the  survivor  of  W.  and  8.  should  appoint;  the 
next  remainder  to  take  effect  in  default  of  such  appointment,  ox  on  determination  of  the 
estates  thereby  limited,  and  as  to  such  part  of  the  rent  charge  whereof  no  appointment  should 
be  made :  and,  for  default  of  issue,  Ac,  or  if  W.  and  8.  or  either  of  them  should  inherit  any 
of  the  aforesaid  hereditaments  in  succession  by  virtue  of  the  aforesaid  devises,  the  rent  Aarge 
was  to  sink  into  the  hereditaments,  Ac,  charged  therewith,  and  be  no  longer  payable.  Second 
rent  charge  to  L.  (the  third  daughter)  and  her  assigns,  until  the  thall  marry  {under  and  with 
the  rettriciion  aftow  mentioned),  or  for  the  term  of  her  natural  life ;  and,  w^en  and  to  toon  as 
the  thall  marry  at  aforetaid,  then  upon  snch  trusts,  Ac,  and  with  the  like  powers,  and  for  the 
like  estates  and  interests,  and  with  the  like  remainders,  and  subject  to  the  same  contingencies 
and  annihilations,  as  were  expressed  in  relation  to  the  previous  rent  charge. 

Testator  then  gave  legacies  of  60002.  to  B.  and  W.  respectively,  and  directed  that,  in  case  of  a 
separation  between  W.  and  8.,  the  devises  and  bequests  to  W.  should  go  over,  and  be  held 
to  the  sole  use  of  8.,  his  wife.  And  he  bequeathed  to  L.  10,000/. ;  6000/.  thereof  to  be  paid 
to  her  on  her  marriage  {with  tueh  content  and  approbation  at  aforetaid),  and  6000/.  within 
two  years  next  afterwards. 

After  testator's  death,  L.,  being  stilf  a  minor,  married  without  consent  of  the  trustees,  and 
without  any  settlement.  She  had  one  son  by  this  marriage ;  and  subsequently,  and  alter 
coming  of  age,  married  a  second  husband.  After  that  marriage,  she  made  an  appointment  to 
the  use  of  the  son. 

Held,  that  the  appointment  was  well  made: 

Por  tliat  the  devise  of  rent  charge  to  L.  "when  and  so  soon  as  she  shall  many  as  aforesaid^ 
did  not  make  the  marriage  of  L.  aooording  to  the  terms  of  the  previous  devise  to  her  a  eon- 
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dition  precedent  to  the  exercise  of  her  power  of  appointment  or  the  resting  of  the  estates 
limited  in  remainder  to  her  son  and  sons;  nor  did  her  marrjing  in  breach  of  the  testator't 
restrictions  disable  her  from  executing  the  power  after  she  came  of  age,  or  prerAit  the  Uiiii. 
tation  to  her  son  and  sons  from  talking  effect. 
Semble,  that,  although  L.  could  not  claim  the  10,0002.  legacy  while  she  was  a  minor  and  marritd 
in  disobedience  to  the  terms  of  the  wLU,  yet  she  might  hare  claimed  it  after  her  seeoad 
marriage  and  attainment  of  full  age. 

Replevin  for  2000  pigs  of  lead  taken  in  the  manor  or  regality  of 
Hexham  and  in  the  manor  of  Anick  Grange,  in  Northamberland. 
*d061  ^Avowry,  in  substance  as  follows:  That,  before  the  time  when, 
^  kc.y  Sir  Thomas  Blackett,  Baronet,  formerly  called  and  known 
by  the  surname  of  Wentworth,  was  seised  in  his  demesne  as  of  fee  of 
and  in,  amongst  other  manors,  lands,  &c.,  in  the  counties  of  York, 
Northumberland,  and  Durham,  the  said  manor,  &c.,  of  Hexham  and  the 
said  fnanor  of  Anick  Grange  and  the  said  close  in  which,  &c.,  as  being 
parcel  pi  the  demesnes  of  the  said  manor  of  Anick  Grange  in  which, 
&c. :«  and,  being  so  seised,  &c.,  he,  afterwards,  and  before  January  1st, 
1888,  viz.,  on  29th  May,  1792,  made  and  published  his  last  will  in 
writing,  bearing  date  the  day  and  year  last  aforesaid,  and  signed,  &c., 
and  attested,  kc. ;  and  which  said  will  was  as  follows. 

I  do  give  and  devise  all  that  my  manor  or  lordship  of  Gunnerton  in 
the  county  of  Northumberland,  and  also  all  and  every  of  my  messuages, 
farms,  lands,  &c.,  situate,  Jcc,  within  the  towns,  townships,  precincts, 
or  territories  of,  &c.  (naming  them),  in  the  county  of  Durham,  unto  John 
Erasmus  Biackett,  of,  Ac,  Esquire,  and  Thomas  Cotton,  of,  &c.,  Esquire, 
and  the  survivor  of  them,  and  his  heirs,  upon  trust,  &c.  The  trusts 
were :  To  the  use  of  testator's  nephew  William  Bosvilie,  Esquire,  and 
his  assigns,  for  his  life  without  impeachment  of  waste ;  remainder  to  the 
*d071  ^^^^^^^  ^^  preserve  contingent  uses  and  estates,  but  to  ^permit 
-*  W.  Bosvilie  and  his  assigns  to  receive  the  rents  and  profits; 
remainder,  from  and  after  W.  Bosville's  decease,  to  such  one  of  W.  B.'s 
sons  as  he  should  by  deed  or  will  appoint,  and  to  the  heirs  male  of  the 
body  of  such  son ;  remainder,  in  default  of  such  appointment,  or  of 
BUch'^ssue  of  Such  son,  or  if  any  such  should  be  who  should  die  without 
leaving  issue,  to  the  first  son  of  the  body  of  W.  B.  in  tail  male ;  re- 
mainders, also  in  tail  male,  to  the  second  and  other  sons  successively 
of  W.  B. :  Remainder  to  Thomas  Richard  Beaumont  of  Darton  in  the 
county  of  York,  Esquire,  and  Diana  his  wife,  one  of  testator's  natural 
daughters,  for  their  joint  lives  and  the  life  of  the  survivor,  without 
impeachment  of  waste ;  remainder  to  the  trustees  to  preserve,  &c. ; 
remainder  to  such  one  son  of  the  body  of  the  said  Diana  as  the  survivor 
of  them  the  said  T.  R.  Beaumont  and  Diana  should  by  deed  or  will 
appoint,  in  tail  male :  and,  in  default  of  such  appointment,  or  from  and 
immediately  after  the  decease  of  such  son  without  issue  male  of  his 
body,  or  in  case  any  such  should  be  who  should  live  to  attain  the  age 
of  21  and  should  afterwards  die  without  leaving  any  son  or  sons  of  his 
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body  lawfully  issuing,  or  such  son  or  sons  should  also  live  to  attain  21 
and  should  also  afterwards  die  without  leaving  any  issue  male  of  his 
body  lawfully  issuing,  then  to  the  use  of  the  first,  second,  third,  and 
every  other  son  and  son»of  the  body  of  the  said  Diana  by  her  present 
or  any  future  husband,  severally,  successively,  and  in  remainder  one 
afte^  another  and  as  they  or  any  of  them  should  be  in  seniority  of  age 
and  priority  of  birth,  and  of  the  several  and  respective  heirs  male  of 
the  body  and  bodies  of  all  and  every  such  son  and  sons  lawfully  issuing, 
the  elder  of  such  son  and  sons  and  the  heirs  male  of  his  body  lawfully 


issuing  being  *always  to  be  preferred :  Remainder,  in  default  of 
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such  issue,  or  if  any  such  should  be  who  should  attain  21  and 
afterwards  die  without  leaving  any  son  or  sons  of  his  body  lawfully 
issuing,  or  if  such  son  or  sons  should  attain  21  and  die  without  leaving 
any  issue  male  of  his  body  lawfully  issuing,  to  William  Lee,  of  Leeds 
in  the  county  of  York,  merchant,  and  Sophia  his  wife  (another  of  tes- 
tator's natural  daughters),  for  their  joint  lives  and  the  life  of  the  sur- 
vivor, without  impeachment  of  waste ;  remainder  to  the  trustees  to 
preserve,  &o. ;  remainder  to  all  and  every  or  any  the  son  and  sons  of 
the  body  of  the  said  Sophia  by  her  present  or  any  future  husband,  with 
the  like  power  of  appointment,  and  for  all  such  and  the  like  estates  and 
interests,  and  with  the  like  remainders  and  limitations,  as  aforesaid  in 
relation  to  the  said  Thomas  Richard  Beaumont  and  Diana  his  wife. 

«<  And,  for  default  of  such  issue  of  the  body  of  my  said  daughter 
Sophia,"  or  if  any  such  should  attain  21  and  afterwards  die  without 
leaving  any  son  or  sons  of  his  body  lawfully  issuing,  or  such  son  or 
sons  should  also  attain  21  and  afterwards  die  without  leaving  any  issue 
male  of  his  body,  « then  to  the  use  and  behoof  of  Louisa  Wentwortb, 
the  other  of  my  natural  daughters,  or  such  person  as  she  shall  first 
intermarry  with,  if  any  (if  before  she  attains  the  age  of  21,  by  and 
with  the  consent  and  approbation  of  the  said  J.  E.  Blackett  and  T. 
Cotton  or  the  survivor  of  them  and  his  heirs,  and  which  person  shall 
also  previously  make  a  competent  settlement  upon  her  my  said  daughter 
Louisa  by  deed  or  deeds  in  writing  to  the  like  approbation  of  the  said 
J.  E.  Blackett  and  T.  Cotton),  for  and  during  their  joint  natural  lives, 
or  the  life  of  the  survivor  of  them,  without  impeachment  of  or  for  any 
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manner  of  waste :  And,  from  and  after  the  ^determination  of 
that  estate,  then  to  the  use  of  the  said  J.  E.  Blackett  and  T. 
Cotton,  and  the  survivor  of  them  and  his  heirs,  for  and  during  the  life 
of  my  said  daughter  Louisa  or  such  person  as  she  shall  so  first  marry, 
if  any,  and  the  life  of  the  longer  liver  of  them,  upon  trust"  to  preserve, 
&o.  <«  And,  from  and  after  the  decease  of  the  longer  liver  of  them  my 
said  daughter  Louisa  and  of  such  person  as  she  shall  so  first  marry,  if 
any,  then  to  the  use  and  behoof  of  all  and  every  or  any  the  son  and 
Bons  of  the  body  of  my  said  daughter  Louisa  by  such  first  or  any  after 
taken  husband,  with  the  like  power  of  appointment|  and  fbr  all  such 
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and  the  like  estates  and  interests,  and  with  the  like  remainders  and 
limitations,  as  aforesaid  in  relation  as  aforesaid." 

And,  for  default  of  sneh  issue  of  the  body  of  Louisa,  or  if  any  sncli 
should  attain  21  and  die  without  leaving  any  son  or  sons  of  his  body, 
or  if  such  son  or  sons  should  attain  21  and  die  without  any  issue 
male  of  his  body,  then  to  Sir  John  Sinclair  of  Caithness  in  Scotland, 
Baronet,  for  his  life,  without  impeachment,  &c. ;  remainder  to  the  trus- 
tees to  preserve,  &c. ;  remainder  to  such  one  of  the  sons  of  the  said 
Sir  John  Sinclair,  on  the  body  of  his  then  wife  (testator's  great-nieoe, 
the  daughter  of  Lord  Macdonald)  begotten  or  to  be  begotten,  for  suck 
estates  as  Sir  J.  S.  should  by  deed  or  will  appoint :  and,  for  default 
of  such  appointment,  to  the  eldest  son  of  Sir  J.  S.  by  his  then  wife, 
in  fee. 

«  And,  as  to,  for  and  concerning  all  and  every  other  of  my  manors, 
royalties,  messuages,"  &c.,  « lands,  tenements,"  &c.,  <<and  all  my  estate 
and  interest  in  and  to  all  and  every  such  manors,  royalties,"  &c.,  «or 
wherein  or  whereunto  I  myself  am,  or  any  person  or  persons  whom- 
*Q1 01  ^^^^^^  ^^  tTnat  for  me  is,  are,  can,  shall,  or  may  be  ^entitled  or 
^  interested  either  in  possession,  reversion,  remainder,  or  expect- 
ancy," &c.,  <<  together  with  all  and  every  the  rights,  members,  and 
appurtenances  whatsoever  to  the  said  maqprs,"  &c.,  <' belonging  or  to 
belong  howsoever,  I  do  give  and  devise  the  same  and  every  part  thereof 
unto  the  said  J.  E.  Blackett  and  T.  Cotton  and  the  survivor  of  them 
and  his  heirs  to  and  for  such  uses,"  kc. ;  <<  and  subject  to  such  charges," 
&c.,  as  after  mentioned,  viz. :  "  To  and  for  the  use  and  behoof  of  the 
said  Thomas  Richard  Beaumont  and  Diana  his  wife  and  of  the  son  and 
eons  of  my  said  daughter  Diana  and  the  heirs  male  of  the  body  of  suck 
son  and  sons,  and  of  the  said  William  Lee  and  Sophia  his  wife  and  of 
the  son  and  sons  of  my  said  daughter  Sophia  and  the  heirs  male  of  the 
body  of  such  son  and  sons,  and  of  my  said  daughter  Louisa  (and  such 
person  as  she  may  so  marry,  if  any,  as  aforesaid),  and  of  the  son  and 
sons  of  my  said  daughter  Louisa,  and  the  heirs  male  of  the  body  of 
such  son  and  sons,  and  of  the  said  Sir  John  Sinclair  and  of  the  son 
or  sons  of  the  said  Sir  John  Sinclair  by  his  said  now  wife,  severallj, 
respectively,  and  successively,  in  the  like  order  and  course  of  succession, 
upon  such  trusts,  and  in  like  manner  and  with  the  like  powers  and  for 
such  and  the  like  estates  and  interests,  and  with  the  like  remainders 
and  limitations,  as  is  and  are  liereinbefore  particularly  mentioned, 
expressed,  limited,  directed,  and  declared  of  and  concerning  and  in 
relation  to  the  hereditaments  and  premises  hereinbefore,  by  this  my  Itft 
will  and  testament  devised." 

The  testator  then  charged  all  his  manors,  royalties,  &e.,  lands,  kc^ 
in  the  counties  of  Northumberland  and  Durham,  except  such  as  were 
before  devised  for  the  benefit  of  his  nephow  William  Bosville,  with  the 
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^payment  of  the  two  several  rent-charges  after  mentioned:  and  r^to^^ 
he  proceeded :  <<  And  I  do  therefore  hereby  give  and  devise  unto  '- 
John  Cockshutt,  of,"  &c.,  "  and  his  heirs,  one  annuity  or  clear  yearly 
rent-charge  of  SOOOZ.,  upon  trust  nevertheless  to  and  for  the  only  pro- 
per use  and  behoof  of  the  said  William  Lee  and  Sophia  his  wife  for  and 
during  the  term  of  the  joint  natural  lives  of  the  said  W.  Lee  and  Sophia 
his  wife  and  the  life  of  the  survivor  of  them :  and,  from  and  after  the 
determination  of  that  estate,  to  the  use  of  the  said  John  Cockshutt  and 
his  heirs  for  and  during  the  natural  lives  of  the  said  W.  Lee  and  Sophift 
his  wife  and  the  life  of  the  survivor  of  them,"  upon  trust  to  preserve 
the  contingent  uses  and  estates  after  limited,  but  to  permit  W.  Lee  and 
his  wife  and  the  survivor  of  them  to  receive  the  Qaid.  yearly  rent-charge 
to  and  for  his  or  her  own  use :  <<  And,  from  and  immediately  after  the 
decease  of  the  survivor  of  them,  then  to  the  use  and  behoof  of  all  or  any 
one  or  more  of  the  son  and  sons  of  the  body  of  my  said  daughter  So- 
phia, and  of  the  son  or  sons  of  such  son  or  sons,  in  such  shares  and 
proportions,  manner  and  form,  and  for  such  estate  and  estates,  or 
chargeable  with  the  payment  of  such  sum  and  sums  of  money  to  the 
other  or  others  of  them,  as  the  survivor  of  them  the  said  W.  Lee  and 
Sophia  his  wife  shall  by  any  deed,"  &c.,  or  by  will  appoint  or  de- 
vise. And,  in  default  of  such  appointment  or  devise,  or  on  determina- 
tion of  the  estates  thereby  limited,  and  as  to  such  part  of  the  rent- 
charge  whereof  no  appointment  or  devise  shall  be  made,  <>  then  to  the 
use  and  behoof  of  the  first,  second,  third,  and  all  and  every  other  son 
and  sons  of  the  body  of  my  said  daughter  Sophia  by  her  present  or  any 
future  husband,  severally,  successively,  and  in  remainder  one  after 
^another  and  as  they  or  any  of  them  shall  be  in  seniority  of  age 
and  priority  of  birth,  and  of  the  several  and  respective  heirs 
male  of  the  body  and  bodies  of  all  and  every  such  son  and  sons  lawfully 
issuing ;  the  elder  of  such  son  and  sons  and  the  heirs  male  of  his  body 
lawfully  issuing  being  always  to  be  preferred:"  And,  for  default  of 
such  issue,  or  if  any  such  should  attain  21  and  die  without  leaving  any 
son  or  sons  of  his  body,  or  such  son  or  sons  should  attain  21  and  die 
without  leaving  issue  male  of  his  body,  <<  or  in  case  the  said  W.  Lee  and 
Sophia  his  wife,  or  either  of  them,  shall  inherit  and  possess  any  of  the 
aforesaid  hereditaments  and  premises  in  succession  by  virtue  of  the 
aforesaid  devises,  then  and  in  any  of  the  said  cases  I  do  order,  will,  and 
direct  that  the  said  rent-charge  shall  immediately  sink  into  the  heredi- 
taments and  premises  so  chargeable  with  the  payment  thereof,  and 
thenceforth  shall  be  annihilated  and  be  no  longer  paid  or  payable." 

<«  And  I  do  also  hereby  give  and  devise  unto  the  said  John  Cockshutt 
and  his  heirs  one  other  annuity  or  clear  yearly  rent-charge  of  80002., 
upon  trust  nevertheless  to  and  for  the  only  proper  use  and  behoof  of 
my  said  daughter  Louisa  Wentworth  and  her  assigns  until  she  my  said 
daughter  shall  marry  (under  and  with  the  restriction  above  mentioned), 
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or  for  and  daring  the  term  of  her  natural  life ;  and,  when  and  so  Boon 
as  she  my  said  daughter  shall  marry  as  aforesaid,  then  upon  such  trusti, 
and  in  like  manner  and  with  the  like  powers,  and  for  such  and  the  like 
estates  and  interests,  and  with  the  like  remainders  and  limitations,  tnd 
subject  to  the  same  contingencies  and  annihilations,  afl  is  and  are  heit- 
inbefore  particularly  mentioned,  expressed,  limited,  directed,  and  d^ 
*Q1 91  ^^^^^^  ^^  ^^^  concerning  and  in  relation  *to  the  aforesaid  rent- 
-*  charge  hereinbefore  by  this  my  will  given  or  devised  unto  or  for 
the  benefit  of  my  said  daughter  Sophia.  "^ 

Then  followed  clauses  as  to  payment  and  levying  of  the  rent-charges, 
powers  to  distrain  and  to  work  the  mines  if  the  rent-charges  should  be 
I  in  arrear :  provision  in  case  the  premises  charged  should  be  insufficient, 
&c. ;  bequest  of  interests  in  leases  of  mines,  kc. ;  and  power  to  ex- 
change lands,  &c.  Then,  after  certain  legacies  (not  material  here),  the 
testator  continued : 

<(  I  do  also  give  and  bequeath  unto  the  said  Thomas  Bichara  Beso- 
mont  the  legacy  or  sum  of  50002. :  And  unto  the  said  William  Lee  tbe 
legacy  or  sum  of  50002.,  payable  and  to  be  paid  nnto  them  respectirelj 
within  twelve  months  next  after  my  decease.  Provided  always,  and  I 
do  hereby  direct  and  declare,  that,  in  case  a  separation  should  at  anj 
time  take  place  between  the  said  William  ^ee  and  my  said  daughter 
Sophia,  and  for  the  fully  establishing  the  agreements  in  that  behalf 
made,"  &c.,  <«by  the  deed  of  settlement  on  their  marriage,  then  and  in 
6uch  case  all  and  every  the  several  and  respective  devises  and  beqaests 
of  thb  my  will  unto  or  for  the  use  or  benefit  of  the  said  William  Lee, 
and  the  estates  hereby  limited,  shall,  as  to  him,  immediately  cease,  end, 
and  determine,  and  be  no  longer  paid  or  payable  unto  him ;  and  then 
and  from  thenceforth  the  same"  "  shall  go  over,  and  they  my  said 
trustees  respectively,  and  the  survivor  of  them,  and  his  heirs,  shall 
stand  and  be  possessed  thereof  « to  and  for  the  only  proper  use,"  kc^ 
«and  sole  disposal  of  her  my  said  daughter  Sophia,"  upon  such  of  tbe 
Sltid  respective  trusts,  and  under  and  subject  to  such  and  the  same 
«Qldl  ^^^^^^^y  powers,  &C.,  as  shall  then  remain  and  be  capable  of 
-*  ^taking  effect ;  the  same  not  to  be  subject  to  the  debts,  control, 
&c.,  of  the  said  W.  Lee,  but  the  acts,  deeds,  receipts,  &c.,  of  the  said 
Sophia  alone,  ^notwithstanding  her  coverture,  to  be  valid  to  all  tbe 
intents,  &c.,  of  this  will. 

<(I  do  also  give  and  bequeath  unto  my  said  daughter  Louisa  tbe 
legacy  or  sum  of  10,0002.,  payable  and  to  be  paid  unto  her  in  manner 
following,  that  is  to  say :  the  sum  of  50002.  upon  her  marriage  (with 
such  consent  and  approbation  as  aforesaid),  and  the  sum  of  50002.  with- 
in two  years  next  afterwards." 

Then  followed  other  legacies,  directions,  and  powers,  not  now  mate- 
rial, and  a  devise  in  fee  of  trust  estates  and  mortgages  to  Thomas  Rich- 
ard Beaumont,  who  was  also  named  executor. 
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Tbe  avowry  went  on  to  state  that  Sir  Thomas  Blackett,  afterwards, 
and  .before  the  time  when,  Jcc,  yiz.,  on  22d  July,  1792,  died  seised  of 
the  said  manor,  &o.,  of  Hexham  and  manor  of  Anick  Grange,  and  of 
the  close  in  which,  &c.,  as,  and  then  and  still  being,  parcel  of  the  de- 
mesnes of  Anick  Grange,  and  without  altering  or  revoking  his  said 
will ;  and  that  John  Cockshatt  and  Louisa  Wentworth  survived  him : 
and  that  the  close  in  which,  &c.,  from  the  making  of  the  said  will 
hitherto,  hath  been  part  of  the  testator's  lands^  not  therein  devised  for 
the  benefit  of  William  Bosville,  and  part  of  the.  lands  subjected  to  the 
two  rent-charges. 

<(  And  the  defendant  further  says  that  the  said  testator,  at  the  time 
of  making  his  said  will,  had  not,  nor  had  he  afterwards,  any  legitimate 
issue :  and  the  said  testator  had  for  a  long  time,  that  is  to  say,  eighteen 
years,  next  before  the  making  of  the  said  will  brought  up,  educated  and 
publicly  avowed  and  treated  Diana,  the  wife  of  the  said  Thomas  Richard 
Beaumont,  Sophia  the  wife  of  the  *said  William  Lee,  and  Louisa  ^^q-  . 
Wentworth,  in  the  said  will  respectively  mentioned,  as  his  the  *- 
said  testator's  own  daughters,  and  had  behaved  and  conducted  himself 
with  great  kindness  and  affection  towards  them  respectively  during  all 
the  period  of  time  last  aforesaid ;  and,  at  the  time  of  the  making  of 
the  said  will,  the  said  Louisa  Wentworth  (being  then  an  infant  within 
the  age  of  21  years,  that  is  to  say,  of  the  age  of  18  years  and  no  more, 
and  never  having  been  married)  was  resident  with  the^said  testator  at 
his  then  principal  mansion-house,  and  was  then  publicly  recognised  and 
avowed  by  the  said  testator  as  his  daughter,  and  was  then  treated  with 
great  kindness  and  affection  by  the  said  testator  and  as  his  daughter, 
and  had  not  then  nor  from  thenceforth  up  to  the  said  testator's  deaths 
any  fortune  or  provision  made  for  her  or  her  issue  otherwise  than  under 
and  by  virtue  of  the  said  will,  as  the  said  testator  during  all  that  period 
of  time  well  knew :  and  tbe  annual  value  of  the  lands  and  hereditamenta 
whereof  the  said  testator  was  seised  in  his  demesne  as  of  fee  at  the 
time  of  the  making  of  the  said  will  and  thenceforth  up  to  his  death, 
and  which  are  charged  by  the  said  will  with  the  said  two  several  rent- 
charges  of  30002.  and  80002.,  over  and  above  the  said<  two  rent-charges 
and  all  other  charges  and  encumbrances  thereon  at  the  time  of  the 
making  of  the  said  will,  exceeded,  as  the  said  testator  tfien  well  knew, 
the  sum  of  3000Z.  per  annum :  and  the  clear  annual  value  of  the  same 
lands  and  hereditaments,  and  of  the  other  lands  and  hereditaments 
which  were  in  the  said  will  mentioned  to  be  devised  to  the  use  immedi- 
ately after  the  decease  of  the  said  testator  of  the  said  Thomas  Richard 
Beaumont  and  Diana  his  wifeT  for  their  joint  lives,  then  also  exceeded, 
as  the  said  testator  then  *well  knew,  the  annual  value  of  the  said  r^q-io 
lands  and  hereditaments  in  the  said  will  mentioned  to  be  thereby  ^ 
devised  to  the  said  William  Bosville  for  his  life. 

And  defendant  further  says  that  the  said  Louisa  Wentworth,  not 
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having  been  previonsly  married,  and  long  before  the  said  time  when, 
&c.,  to  wit,  on  23d  February,  1794,  took  to  her  husband  one  William 
Stacpoole :  and,  after  the  death  of  the  said  testator,  and  long  before  the 
said  time  when,  &c.,  to  wit,  24th  February,  1795,  the  said  W.  Stacpoole 
and  Louisa  his  wife  had  issue  George  Bosville  Wentworth  Stacpoole, 
their  eldest  son. lawfully  begotten  between  them:  and  afterwards,  and 
before  the  said  time  when,  &c.,  to  wit,  on  20th  April,  1817,  the  said 
W.  Stacpoole  died,  leaving  the  said  Louisa,  and  the  said  0.  B.  W. 
Stacpoole  the  first  and  eldest  son  of  the  body  of  the  said  Louisa  Sta^ 
poole,  him  the  said  W.  Stacpoole  surviving :  and  the  said  Louisa  after- 
wards, and  long  before  the  said  time  when,  &c.,  vis.  on  19th  March, 
1822,  >took  to  her  husband  one  John  CliSbrd. 

The  avowry  then  stated  that  the  said  Louisa  Clifford,  after  she  took 
to  husband  John  CliSbrd,  and  before  the  time  when,  &c.,  viz.  on  13th 
August,  1838,  by  indenture  then  made  between  the  said  Louisa  of  the 
first  part,  the  said  John  Clifford  of  the  second  part,  and  the  said  G^rge 
Bosville  Wentworth  Stacpoole  of  the  third  part  (profert),  and  in 
exercise  of  the  power  of  appointment  given  to  her  by  the  said  will, 
appointed,  immediately  from  and  after  her  decease,  the  yearly  rent- 
oharge  secondly  above  mentioned  to  the  use  of  the  said  G.  B.  W.  Sta^ 
poole  and  his  heirs,  as  by  the  said  indenture,  &c.  And  that  G.  B.  W. 
Stacpoole  after  he  had  attained  21,  and  after  the  execution  of  the  last- 
mentioned  deed^  and  before  the  time  when,  &c.,  viz.  on  14th  Augost, 
*Q171  *^^^^'  ^7  indenture  then  made  between  John  Clifford  and  Louisa 
^  Clifford  of  the  first  part,  and  the  said  G.  B.  W.  Stacpoole  of  the 
second  part,  and  Robert  Farthing  Beauchamp  and  defendant  of  the 
third  part  (profert),  granted  the  said  rent-charge  secondly  above  men- 
tioned, with  all  powers  and  remedies  by  distress  for  recovering  tbe 
same,  to  the  said  B.  F.  Beauchamp  and  the  defendant  and  their  heirs 
for  all  the  estate  therein  of  the  said  G.  B.  W.  Stacpoole,  or  which  ke 
could  thereby  grant  by  virtue  of  the  limitation  of  the  same  rent-charge 
to  the  first  son  of  the  said  Louisa  and  the  heirs  male  of  his  body,  coa- 
tained  in  the  said  will,  or  by  virtue  of  the  appointment  expressed  in  tk 
said  indenture  of  18th*  August,  1888  :  And  that,  before  the  time  whesi 
&o.,  viz.,  on  10th  January,  1841,  the  said  B.  F.  Beauchamp  died.  That 
no  appointmetit  by  deed  or  will  of  the  whole  or  any  part  of  the  last- 
mentioned  rent-charge  was  made  in  the  lifetime  of  Louisa  Clifford  other 
than  the  appointment  expressed  in  the  deed  of  18th  August,  1838. 
And  that  afterwards,  and  before  the  time  when,  &c.,  viz.  on  2l8t  D^ 
cember,  1846,  Louisa  Clifford  died,  leaving  G.  B.  W.  Stacpoole,  who  ii 
still  alive,  her  surviving.  Averment  that  neither  Louisa  Clifford  in  her 
lifetime,  nor  William  Stacpoole  in  his  lifetime,  nor  John  Clifford  in  the 
lifetime  or  since  the  death  of  Louisa,  nor  any  person  or  persons  being 
issue  of  the  body  of  Louisa,  ever  inherited  or  became  possessed  of  the 
several  hereditaments  and  premises  in  the  said  will  devised  as  aforesaid, 
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or  either  of  them  or  any  part  thereof,  except  the  rent-charge  secondly 
above  mentioned :  and  that  from  the  testator's  death  hitherto  the  lands 
charged  with  the  said  two  rent-charges,  whereof  the  testator  was  seised, 
&c.,  at  the  *making  of  his  will  and  until  his  decease,  have  r^cqiQ 
always  been  of  sufficient  value  to  pay  out  of  the  rents  and  profits  '- 
not  only  all  other  charges  and  eiicumbrances  thereon  but  also  the  s^id 
two  rent-charges  on  the  days  mentioned  in  the  will  for  payment. 

The  avowry  then  stated  that  15002.  of  the  rent-charge  secondly  above 
mentioned,  for  one  half-year  ending  after  the  death  of  Louisa  Clifford, 
viz.  24th  December,  1846,  became  and  was  due  and  in  arrear  to  defend- 
ant and  remained  unpaid  thirty  days  next  after  the  last-mentioned  day 
and  before  the  time  when,  Jcc,  and  was  in  arrear  until  and  at  that  time. 
Wherefore  defendant  well  avows  the  taking,  &c.,  as,  for,  and  in  the 
name  of  a  distress  for  the  said  arrears,  &c.    Verification. 

There  was  a  second  avowry,  reaffirming  generally  all  the  statements 
of  the  first  down  to  the  second  marriage  of  Louisa  Wentworth,  which 
was  then  stated  as  follows :  <<  That  afterwards,  and  after  the  said  Louisa 
had  attained  the  age  of  21  years,  viz.  on,"  &c.,  <«she  intermarried  with 
and  took  to  her  husband  one  John  Clifford."  It  then  alleged  that  John 
Clifford,  after  he  had  taken  to  wife  the  said  Louisa,  and  before  the  time 
when,  kcy  viz.  on  14th  August,  1838,  by  a  certain  indenture  then  made 
between,  &c.  (same  parties  as  those  in  the  deed  of  the  same  date  stated 
in  the  first  avowry),  which  said,  &c.  (profert),  granted  the  said  yearly 
rent-charge  in  the  said  will  secondly  mentioned,  together  with  all  powers 
and  remedies  by  distress  for  the  recovery  of  the  same,  to  Beauchamp 
and  the  defendant  and  their  heirs  for  and  during  the  natural  life  of  the 
said  John  Clifford.  The  avowry  then  stated  the  death  of  Beauchamp, 
and  that  Louisa  Clifford  died,  December  21st,  1846,  leaving  1-4^010 
*John  Clifford  her  surviving.  The  remaining  statements  were  '- 
the  same  as  in  the  first  avowry,  with  the  addition  that,  when  the  arrears 
accrued,  John  Clifford  was  alive.    Verification. 

Pleas  in  bar.     To  the  first  avowry  (after  oyer  of  the  indenture  of 
18th  August,  1888):  That,  before  the  marriage  of  the  said  Louisa 
Wentworth  with  the  said  William  Stacpoole  in  the  said  avowry  men- 
tioned, viz.  on  22d  July,  1792,  the  said  Sir  Thomas  Blackett  had  died, 
and  that  at  the  time  of  the  marriage  of  the  said  Louisa  with  the  said 
W.  Stacpoole  she  the  said  Louisa  was  an  infant  within  the  age  of  21 
years,  to  wit,  of  the  age  of  19  years  only,  and  that  the  said  J.  E. 
Blackett  and  T.  Cotton  in  the  said  will  mentioned  were  living  at  the 
time  of  the  said  marriage.    And  the  plaintiff  further  saith  that  the  said 
Lousia  so  intermarried  with  the  said  W.  Stacpoole  whilst  she  was  within 
the  age  of  21  years,  without  the  consent  or  approbation  of  the  said  J. 
E.  Blackett  and  T.  Cotton  or  of  either  of  them,  nor  was  any  settlement 
made  by  the  said  W.  Stacpoole  on  the  said  Louisa  previously  to  the  said 
marriage.    Verification. 
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To  the  second  avowry :  That,  before  the  marriage  of  the  said  Looisa 
with  the  said  John  Clifford  in  the  second  avowry  mentioned,  and  after 
the  death  of  the  said  testator,  viz.  on  23d  February,  1794,  the  said 
Louisa  intermarried  with  and  took  to  husband  one  William  Stacpoole, 
and  the  said  marriage  of  the  said  Louisa  with  the  said  W.  Stacpoole 
was  her  first  marriage,  she  not  having  been  previously  oiarried  to  anj 
other  person.  And* the  plaintiff  further  saith  that  the  said  Louisa  at 
the  time  of  her  said  marriage  with  the  said  William  Stacpoole  was  aa 
infant,  &c.  (The  remaining  averments  were  the  same  as  in  the  first 
*9201  P^®*  ^^  hw.)    Verification. 

-*      ^General  demurrer  to  each  plea  in  bar.     Joinder.(a) 

(a)  The  points  stated  for  the  defendaot  and  the  plain  tiff  respeetiTely  were  as  foUown 
The  defendant  will  oontend  that  the  plea  in  bar  to  the  first  aTOWiy  is  bad  for  the  foDovisg 
amongst  other  causes : 

1.  Because  the  condition  expressed  in  the  will  of  Sir  T.  Blaekett  with  respect  to  the  liH 
marriage  of  Louisa  Wentworth  under  21  were  not  conditions  preoedent  to  or  which  otkerwin 
affected  the  limitations  in  favour  of  her  first  and  other  sons,  hot  were  ooaftned  io  such  lisiitsli«i 
subsequent  to  her  first  marriage  as  were  in  farour  of  her  first  husband  and  herself  and  lbs  lar- 
Tiror  of  them  personally. 

2.  Because  the  limitations  in  favour  of  her  sons  were  not  confined  to  h«r  tons  by  any  p■^ 
ticular  marriage,  but  included  her  sons  by  her  first  and  every  subsequent  marriage ;  and,  whecber 
the  first  husband  did  or  did  not  comply  with  the  above  conditions,  those  conditions  wot  sol 
incorporated  with  or  made  part  of  the  description  of  the  class  of  issue  of  Louiaa  Wentwoith  vbi 
were  objects  of  the  limitations. 

3.  Because  the  true  effect  of  the  will  as  to  the  rent-charge  in  question  was  to  limit  it  to  Losin 
Wentworth  for  her  life  with  remainder  to  her  first  and  other  sons  successively  in  the  order  and  f« 
the  estates  designated  in  the  will,  with  interposed  contingent  remainders  in  tlie  event  of  a  fim 
marriage  consistent  with  the  conditions  in  favour  of  her  first  husband  and  herself  and  th«  nr* 
vivor  of  them,  with  a  power  of  appointment  in  such  survivor  amongst  the  sons  and  grandsosi 
of  the  wife. 

4.  Because  the  conditions  expressed  in  the  will  with  respect  to  the  marriage  of  Lonist  w«n 
performed  by  her  second  marriage  with  John  Clifford. 

And  that  the  plea  in  bar  to  the  last  avowry  is  bad  because,  according  to  the  true  coostnetiflB 
of  the  will,  a  life  estate  in  the  rent-charge  in  question  was  given  to  the  first  husband  vhw 
Louisa  Wentworth  should  marry  consistently  with  the  prescribed  conditions,  and  who  siiotU 
sureivo  her ;  and  because  John  Clifford  answers  that  description. 

The  plaintiff  will  contend : 

1.  That,  by  reason  of  the  marriage  of  Louisa  Wentworth  whilst  an  infant  under  the  sfc  of 
21  years  with  W.  Stacpoole  her  first  husband  in  the  lifetime  and  without  the  consent  of  J.  K 
Blackett  and  T.  Cotton  or  either  of  them,  and  without  any  settlement  having  been  made  bj  tk« 
said  W.  Stacpoole  upon  her  previously  to  her  said  marriage  with  him,  the  rent-eharge  ft  the  M 
and  second  avowries  mentioned*,  according  to  the  true  construction  of  the  will  of  Sir  T.  BUekct^ 
did,  upon  the  death  of  the  siud  Louisa,  sink  into  the  hereditaments  charged  therewith,  sad 
become  annihilated. 

2.  That,  if  it  did  not  so  sink,  Ac,  the  first  avowry  shows  no  title  to  it  in  the  defendaat,  iasi- 
much  as,  according  to  the  true  construction  of  the  said  will,  the  said  Lonisa-had  only  power  to 
appoint  it  to  the  use  of  one  of  her  sons  in  tail  male,  and  in  default  of  such  appointment  it  stood 
limited  to  the  use  of  her  eldest  son  in  tail  male ;  while  the  said  avowry  shows  only  an  appeiot- 
ment  by  her  to  the  use  of  her  eldest  son  in  fee  and  a  grant  or  conveyance  by  him  to  the  use  of 
the  defendant  in  fee,  without  a  compliance  with  the  particulars  required  by  the  Rnes  sad 
Becoveries  Act  for  effectually  barring  an  estate  taiL 

3.  That,  if  the  said  rent-charge  did  not  so  sink  or  become  annihUated,  then,  according  to  As 
true  construction  of  the  said  will,  and  the  facts  mentioned  or  referred  to  in  the  second  avoviy 
and  the  plea  in  bar  thereto,  the  defendant  has  not  under  such  second  avowry  any  title  to  seok 
rent-charge,  the  said  Louiiia  having,  previously  to  her  marriage  with  the  said  J.  Clifford  and  aflsr 
the  makiDg  of  the  will  and  the  death  of  the  said  Sir  T.  Blackett^  intermarried  with  and  surrived 
her  first  husband  the  said  W.  Stacpoole. 
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*The  domarrers  were  argaed  in  last  Michaelmas  term,  Novem-  r^^Qo^ 
ber  18th.(a)  L  ^^^ 

Buttj  for  the  defendant. — The  conditions  imposed  in  the  devise  to 
Louisa  Wentworth,  namely,  marriage  before  21,  with  consent  of  the 
trustees,  and  the  execution  of  a  deed  of  settlement  by  the  husband  to 
their  satisfaction,  are  not  conditions  precedent  to  the  limitations  taking 
effect  in  favour  of  her  first  and  other  sons,  but  affect  only  such  limita- 
tions subsequent  to  her  first  marriage  as  were  in  favour,  of  her  first 
husband  and  herself  jointly,  and  the  survivor  of  them  personally.  No 
principle  of  law  is  in  dispute ;  the  question  is  merely  of  construction. 
The  words  «  and,  from  and  immediately  after  the  decease  of  the  survivor 
of  them,"  « then  to  the  use,"  &c.,  « of  all  or  any  one  or  more  of  the 
son  and  sons  of  the  body  of  my  said  daughter,"  «  and  of  the  son  or  sons 
of  such  son  or  sons,"  &c.,  «as  the  survivor,"  &c.,  shall  by  deed  or  will 
appoint,  and,  « in  default  of  such  appointment  or  devise,"  *then  r^nQQ 
to  "  the  first,  second,  third,"  and  other  sons,  &c.,  apply,  in  com-  *• 
mon,  to  the  devises  of  rent-charge  to  Sophia  and  Louisa,  and  must  be 
read  in  the  direct  and  natural  sense.  They  are  not  qualified  by  any 
reference  to  the  restrictive  stipulations  on  the  subject  of  marriage  in  the 
devise  of  the  Gunnerton  estate.  The  only  restrictions  of  that  kind 
contemplated  in  any  devise  of  the  Gunnerton  property  are  in  the  devise 
to  Louisa :  they  are  carried  on,  by  reference,  in  the  devise  of  rent- 
charge  to  her;  but  the  limitations  after  her  death  and  that  of  her 
husband  are  independent  of  these  restrictive  conditions,  as  the  limita- 
tions which  follow  the  life  estates  in  the  devises  to  Sophia  and  Mr.  Lee 
are  ^independent  of  the  words  granting  those  estates.  This  will  was 
under  the  consideration  of  Lord  Loughborough  in  Stackpole  v.  Beau- 
mont, 8  Yes.  88 ;  and  his  Lordship,  held  that  the  breach  of  condition 
as  to  marriage  affected  only  the  husband's  life  estate.  Nothing  was 
determined  there  as  to  the  estate  of  the  children ;  but  the  decision  is  a 
step  in  the  present  argument.  Lord  Loughborough  was  of  opinion  that 
the  testator  clearly  «« meant,  as  far  as  circumstances  would  bear  it,  to 
put  Louisa  precisely  upon  the  same  footing  as  Sophia,"  and  to  give  the 
husband  of  Louisa,  if  the  marriage  were  according  to  the  conditions,  a 
life  estate,  putting  him  in  the  same  situation  as  Mr.  Lee ;  but  that,  if 
the  marriage  were  contrary  to  the  conditions,  his  life  estate  should  not 
▼est;  the  wife's  interest,  however,  remaining  unaltered.  She  would 
take  the  rent-charge  for  l)er  life ;  and  the  limitation  to  her  sons  would,  of 
course,  take  effect  afterwards.  The  rent-charges  were  to  be  a  provision 
for  the  two  younger  ^daughters  and  their  families,  the  Gunnerton  r^cqoo 
estates  being  settled  upon  the  elder.  Sir  Thomas  Blackett  cannot  ^ 
have  intended  that,  in  the  event  of  an  unauthorized  marriage,  the  sons 
of  Sophia  by  that  or  by  a  subsequent  marriage  should  be  unprovided 
for  unless  they  succeeded  to  the  family  estate.     As  was  said  at  the  bar 

(a)  Before  Lord  Cunpbell,  0.  J.,  Patteton,  Coleridge^  and  Wighftman,  Ji. 

SB 
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in  Stackpole  v,  Beaumonty  3  Yes.  93,  <<  not  meaning  to  punish  bia 
daughter,  he  could  not  mean  to  punish  the  children  of  the  first  m&rriage." 
[Lord  Oampbbll,  C.  J. — He  might  mean,  if  she  made  some  monstToiu 
mesalliance,  to  exclude  the  issue  of  such  a  marriage.]  The  sappositioD 
is  improbable,  and  does  not  reconcile  all  the  provisions.  The  argument 
for  the  plaintiff  cannot  stop  short  of  the  position  that,  lyiless  Loaisa 
married  ('as  aforesaid,"  that  is,  with  consent  before  she  attained  21,th« 
rent-charge  was  wholly  undisposed  of  after  her  death,  and  sank  into  th« 
general  estate.  But  the  same  argument  which  applies  to  Louisa's  rent- 
charge  applies  equally  to  the  devise  of  the  Gunnerton  estates  in  hei 
favour ;  and  they  also  would  be  undisposed  of  if  she  did  not  «<8o"  marrj 
as  the  will  requires,  and  the  devises,  not  only  to  her  son  and  sons,  bof 
to  Sir  John  Sinclair,  would  fail.  The  intention,  and  the  true  construc- 
tion, is  that,  whether  the  marriage  be  regular  or  not,  the  son  and  bods, 
whether  of  the  first  or  a  second  husband,  shall  take ;  only  their  right  b 
postponed  if  the  first  marriage  should  be  according  to  the  will,  and  the 
husband  survive. 

In  1  Fearne,  Oont.  Rem.  233  et  seq.,  c.  1,  s.  10,(a)  the  cases  are  con- 
sidered  «  wherein  a  condition  annexed  to  a  preceding  estate  b,  or  ia 
not,  considered  as  a  condition  precedent  to  give  effect  to  the  ulterior 

*Q94.1  *l^™'^^^i^^  >"  ^^^  i^  ^3  ^^^^  (P*  ^'^^)  *  "  ^^  sometimes  happens, 
-^  that  a  remainder  is  limited  in  words  which  seem  to  import  a  con- 
tingency, though  in  fact  they  mean  no  more,  than  would  have  been  im- 
plied without  them ;  or  do  not  amount  to  a  condition  precedent,  but 
only  denote  the  time  when  the  remainder  is  to  vest  in  possession :"  and 
Holcroft*s  Case,  Moore,  486,  is  given  as  an  instance.  Again,  Fearne 
says,  p.  508,  c.  4,  s.  7,  « I  have  already  observed,  that  where  a  deTise 
is  made  after  a  preceding  executory  or  contingent  limitation,  or  ia 
limited  to  take  effect  on  a  condition  annexed  to  any  preceding  estate; 
if  that  preceding  limitation  or  contingent  estate  never  should  arise  or 
take  effect,  the  remainder  over  will  nevertheless  take  place,  the  first 
estate  being  considered  only  as  a  preceding  limitation,  and  not  as  a 
preceding  condition  to  give  effect  to  the  subsequent  limitation."  Aoi 
among  several  instances,  Jones  v.  Westcomb,  1  £q.  Ca.  Abr.  245,  and 
Andrews  t;.  Fulhatn,  1  Yes.  Sen.  421,(i)  are  mentioned.  Other  ex- 
amples, referred  to  in  Mr.  Fearne's  treatise,  are  Murray  v.  Jones,  2  Yes. 
&  B.  313,((?)  Avelyn  v.  Ward,  1  Yes.  Sen.  420  :{d)  and  of  the  same  clafi 
is  Page  V.  Hayward,  2  Salk.  670,  S.  C.  Pig.  Rec.  176,  where  it  was  held 
that  '« express  words  of  condition,"  in  the  devise  then  before  the  Coort, 
should  «  be  taken  to  be  a  limitation."  The  rule  on  this  subject  is  also 
laid  down  in  2  Powell  on  Devises,  217  (3d  ed.),  and  in  1  Jarman  oo 
Wills,  735  et  seq.,  where  many  authorities  are  collected.     The  difficol- 

(a)  lOth  ed. 

(6)  Cited  in  Avelyn  o.  Ward.  (c)  Cited,  2  Fearne,  SaU 

(d)  Cited,  1  Fearne,  513. 
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ties  of  construction  which  arise  in  cases  of  this  kind,  but  do  not  pre- 
vent the  application  of  the  rule,  are  remarked  *upon  in  Hiiiers^  r*Qo/; 
don  V.  Lowe,  2  Hare,  866,  872,  by  Sir  J.  Wigram,  V.  C,  who  ^ 
says :  <<  The  difficulties  commonly  occur  when,  after  making  a  disposi- 
tion of  a  complicated  nature,  the  testator,  intending  to  make  another 
disposition  i(  the  first  should  fail,  but  neither  simply  stating  that  inten- 
tion, nor  taking  the  pains  to  repeat  the  exact  words,  endeavours  to  give 
an  abstract  of  the  former  gift :"  the  object,  however,  «  being,  in  point 
of  fact,  only  to  give  the  estate  over  in  the  event  of  the  previous  limita- 
tion not  taking  effect."  Here,  the  intention  is  evident;  and,  if  either 
the  limitation  over  in  the  case  of  Mrs.  Lee's  rent-charge  (which  is  the 
limitation  incorporated  in  the  devise  of  rent-charge  to  Louisa),  or  the 
limitation  over  in  the  deyise  of  the  Ounnerton  estates,  be  considered 
apart  from  the  words  giving  life  estates,  and  (according  to  the  rule  of 
construction  approved  by  Lord  Brougham,  C,  in  Langs};on  v.  Langston, 
8  Bligh,  N.  S.  167,(a) )  « upon  its  own  words,  unaltered,  unadded  to, 
undiminished,"  and  as  they  <(  stand  upon  the  face  of  the  will,"  it  is  clear 
that  the  son  and  sons  of  Louisa  by  her  first  or  other  husband  take  the 
estates  in  remainder  after  the  life  estates,  whether  she  marry  with  the 
consent  of  the  trustees  or  not.  The  devise  to  her  was  a  distinct  and 
absolute  gift,  having  its  own  qualifications,  and  resembling  the  gift  of 
stock  to  a  married  woman  in  Hales  v.  Margerum,  8  Yes.  299. 

If  it  be  objected  that  the  appointment  to  0.  B.  W.  Stacpoole,  being 
in  fee,  was  not  a  good  execution  of  the  power,  the  answer  is  that^ 
in  default  of  appointment,  he  would  take  as  tenant  in  tail,  and  that 
would  support  the  first  avowry.  Clifford,  the  second  husband,  is  still 
living :  *but  either  the  rent-charge  did  not  vest  in  him,  or,  if  it  rn^qnii 
did,  the  second  avowry  is  good.  But,  if  the  devise  to  Louisa,  '- 
and  the  limitations  over  to  the  issue  of  her  first  marriage,  fail  because 
of  the  irregularity  of  that  marriage,  it  may  be  contended  that  Clifford 
takes  the  rent-charge  for  hh  life,  as  the  first  husband  whom  Louisa 
married  according  to  the  will ;  and  the  second  avowry  is  good  on  this 
ground. 

Peacock^  contrd..— -It  is  not  necessary  to  contest  any  principle  or  rule 
of  construction,  or  njij  decision,  referred  to  on  the  other  side.  The 
only  question  is,  what  the  testator  meant  by  devising  the  rent-charge 
to  Louisa,  "  when  and  so  soon  as  she  my  said  daughter  shall  marry  as 
aforesaid :"  and  not  what  estates  she  and  other  parties  took  upon  a 
certain  contingency,  b&t  whether  the  estates  vested  at  all.  A  decision 
bearing  on  the  present  question  was  given  in  Clifford  v.  Beaumont,  4 
RusB.  825,  on  bill  in  equity  claiming  the  10,000Z.  legacy.  Sir  John 
Leach,  M.  B.,  there  followed  that  which  he  considered  to  be  the  opinion 
of  Lord  Loughborough,  namely,  <<  that  the  legacy  was  given  to  the  lady 

(a)  8.  C,  M  Langston  v.  Pole  (on  a  case  sent  to  the  Common  Pleas),  6  Blng.  228  (E.  G.  L.  & 
ToL  15). 
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only  in  the  event  of  her  marrying  under  21,  with  the  consent  and  appro- 
bation of  his  trustees,  and  that,  such  consent  not  having  been  gireii, 
she  could  not  be  entitled  to  the  legacy."  The  words  of  the  clause  be- 
queathing the  legacy  «« upon  her  marriage  (with  such  consent  and  ap- 
probation  as  aforesaid)*'  do  not  materially  differ  from  those  of  the  de- 
vise of  rent-charge  <<  when  and  so  soon  iLs  she  my  said  daughter  shall 
marry  as  aforesaid."  Whatever  the  result  might  have  been  if  Un. 
Clifford  had  not  married  before  21,  and  had  married  without  con- 
*Q971  ^^^^  ^^  ^^^  trustees  afterwards,  here  *a  marriage  without  consent 

-^  had  taken  place  during  the  minority,  and  the  stipulations  of  the 
will,  as  to  Louisa  and  her  son  and  sons,  could  not  take  effect.  6.  B. 
W.  Stacpoole  was  not  tenant  in  tail ;  nor  was  there  any  power  of  ap- 
pointment in  Louisa,  even  assuming  that  the  supposed  power,  if  it  had 
existed,  was  well  executed.  Nor  can  it  be  contended  that  Clifford,  as 
the  second  husband,  had  a  life  interest  which  he  could  convey  to  Stac- 
poole. The  testator,  in  each  of  the  devises,  had  only  one  husband  in 
view.  In  the  devises  of  the  Ounnerton  estates  to  Mr.  and  Mrs.  Beau- 
mont and  Mr.  and  Mrs.  Lee,  there  was  a  husband  already  known  to 
the  testator :  in  devising  the  same  estates  to  his  third  daughter,  Loniaa, 
his  intention  was  to  place  ^^such  person  as  she"  should  ^^  first  intermarrj 
with"  on  the  same  footing  with  the  two  other  husbands ;  except  that, 
if  the  marriage  took  place  during  her  minority,  such  first  husband  must 
have  the  consent  of  the  trustees,  and  must  make  a  settlement.  The 
same  intentions  appear  in  the  devises  of  rent-charge  to  Mrs.  Lee  and 
her  husband  and  to  Louisa  so  soon  as  she  shall  marry  «« as  aforesaid.'* 
[CoLERiDQE,  J. — Suppose  Louisa  did  not  make  a  first  marriage  with 
consent  of  the  trustees  during  her  minority,  but  made  such  marriage 
afterwards  without  their  consent.]  The  husband  would  be  on  the  same 
footing  as  Mr.  Beaumont  and  Mr.  Lee,  the  restrictive  words  applying 
only  to  the  case  of  marriage  under  21.  [Colbuidgb,  J. — ^You  mnst 
still  do  some  violence  to  the  literal  sense  of  the  words  ^'  when  and  so 
soon  as"  she  shall  marry  ««as  aforesaid."]  It  is  clear  that  the  testator 
never  contemplated  putting  any  second  husband  of  Louisa  on  a  level 
with  the  husbands  of  his  other  daughters.  Nor  could  this  be  effected. 
If  the  first  husband  of  Louisa  had  been  approved  by  the  trustees,  he 
^qno-\  would  *have  taken  a  life  estate ;  and  the  children  of  the  mar- 

-^  riage  would  then  (in  default  of  appointment)  have  taken  the  estate 
tail  under  the  subsequent  limitations.  But  a  second  husband  could  not 
take  an  estate  for  his  life,  there  being  children  of  the  first  marriage, 
without  violence  to  the  intention  of  the  testator,  and  to  the  actual  fonn 
of  devise,  according  to  the  opinion  of  Lord  Loughborough  in  Stackpole 
V.  Beaumont,  3  Yes.  88.  At  all  events  his  situation  could  not  be  the 
same  as  that  of  Mr.  Beaumont  or  Mr.  Lee.  The  children  of  each  of 
those  gentlemen  would  take  vested  remainders  on  his  death  if  no  ap- 
pointment had  been  made  :  but,  according  to  the  argument  for  the  de- 
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fendant,  the  children  of  Louisa's  first  husband  could  not,  in  the  same 
event,,  take  any  vested  remainder  on  his  death,  either  by  the  devise  of 
rent- charge  or  by  the  previous  devise ;  for  she  might  marry  again  and 
then  exercise  the  power  of  appointment.  [Lord  Campbell,  C.  J. — I 
do  not  think  Mr.  Butt  relies  much  upon  the  second  marriage  being  a 
fulfilment  of  the  condition.  Butt. — The  argument  arises  if  a  literal 
construction  is  insisted  upon.  But  the  defendant's  main  reliapce  is 
upon  a  more  general  construction  of  the  will ;  and  the  question  upon 
that  is,  whether  the  stipulations  as  to  marriage  be  a  condition  on 
which  the  limitations  over  depend.  Lord  Gampbbll,  G.  J. — I  think 
that  is  the  question ;  and  that,  looking  to  the  testator's  intention,  the 
second  marriage  cannot  possibly  be  considered  a  fulfilment  of  such  con- 
dition. The  plaintiff's  counsel  need  not  labour  that  point.]  The  stipu* 
lations  are  a  condition  of  the  gift  of  life  estate,  and  cannot  cease  to  be 
one  when  the  estate  becomes  enlarged. 

*Butt^  in  reply. — In  Clifford  v.  Beaumont,  the  Master  of  the  r^cqoq 
Bolls  had  great  difficulty,  and  did  not  give  a  decided  opinion.  ^ 
The  husbands  may  not  be  precisely  on  the  same  footing  according  to  the 
defendant's  view ;  but  there  is  no  difference  as  to  the  issue.  It  has  not 
been  stated  on  the  other  side  what  was  to  be  the  situation  of  Mrs.  Clif- 
ford's issue,  if  any,  by  a  second  marriage ;  whether  they  were  excluded 
or  not,  and,  if  excluded,  by  what  words  in  the  will.  The  main  point 
nndoubtedly  is,  whether  the  provision  as  to  marriage  was  a  condition 
which,  if  broken,  destroyed  the  subsequent  limitations.  This  cannot 
have  been  contemplated  by  the  testator :  and  the  Court  will  incorporate 
those  limitations  with  the  previous  devise  so  as  to  effect  his  intention. 

Our,  adv.  vult. 

Lord  Campbell,  C.  J.,  in  this  term  (January  14th),  delivered  the 
jadgmekit  of  the  Court. 

In  this  case  of  Beaumont  v.  Squire  the  question  for  decision  arises 
upon  the  construction  of  a  clause  in  the  will  of  Sir  Thomas  Blackett, 
made  in  1792. 

The  defendant  avows  for  a  distress  made  for  the  arrears  of  a  rent- 
charge  created  by  that  will :  in  one  avowry  claiming  immediately  under 
an  appointment  by  Lpuisa  Clifford,  who,  as  Louisa  Wentworth,  was  the 
firat  devisee  of  the  rent-charge  with  a  power  of  appointment ;  in  the 
second,  under  an  appointment  by  John  Clifford,  her  second  husband ; 
and  the  questions  will  be,  whether,  at  the  respective  times  of  these 
appointments,  the  powers  *under  which  they  respectively  pro-  r^qoQ 
fessed  to  act  existed  in  either  of  these  persons.  ^ 

It  will  be  necessary,  in  considering  these  questions,  to  advert,  not 
merely  to  the  devise  now  to  be  construed,  but  to  four  other  portions  of 
the  will,  which  may  be  described  as  the  devises  respectively  of  the 
Ghinnerton  estate,  of  the  family  estates,  of  two  rent-charges  on  these 
last  of  SOOOl.  a  year  each  (one  of  them  the  rent-charge  in  question), 
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and  of  two  legacies  of  10,000/.  each.  But  it  may  be  proper,  in  tlie 
first  place,  to  consider  the  clauses  which  limit  the  two  rent-charges,  only 
premising  that  at  the  date  of  his  will  Sir  Thomas  had  no  legitimate 
child,  and  that  three  natural  daughters  were  among  the  principal  objects 
of  his  bounty :  Diana,  then  married  to  Thomas  Richard  Beaumont ; 
Sophia,  then  married  to  William  Lee ;  and  Louisa  Wentworth,  then  a 
minor  and  unmarried. 

The  devise  in  question  is  as  follows :  To  John  Gockshutt  and  his  heirs 
<<  one  other  annuity  or  clear  yearly  rent-charge  of  80002.,  upon  tmat 
nevertheless  to  and  for  the  only  proper  use  and  behoof  of  my  said 
daughter  Louisa  Wentworth  and  her  assigns  until  she  my  said  daughter 
shall  marry  {under  and  with  the  regtriction  above  mentioned)y  or  for  and 
during  the  term  of  her  natural  life ;  andj  when  and  %o  9oon  as  she  my 
said  daughter  shall  marry  as  aforesaid,  then  upon  such  trusts,  and  in 
like  manner  and  with  the  like  powerg^  and  for  such  and  the  like  estates 
and  interests,  and  with  the  like  remainders  and  limitations,  and  subject 
to  the  same  contingencies  and  annihilations,  as  is  and  are  hereinbefore 
particularly  mentioned,  expressed,  limited,  directed,  and  declared  of  and 
i^.QQ't't  concerning  and  in  relation  *to  the  aforesaid  rent-charge  herein- 
^  before  by  this  my  wUl  given  or  devised  unto  or  for  the  benefit  of 
my  said  daughter  Sophia." 

It  will  be  observed  that  this  clause  contains  two  references ;  the  last, 
which  relates  to  the  trusts,  powers,  estates,  remainders,  &c.,  to  arise 
upon  marriage,  being,  specifically,  to  what  had  been  expressed  in  regard 
to  the  rent-charge  created  in  favour  of  Mrs.  Lee ;  the  former  being  to 
<<  the  restriction  above  mentioned."  If,  under  the  circumstances,  these 
trusts,  powers,  estates,  &c.,  have  arisen,  there  is  no  difficulty  in  the  con- 
struction of  the  clause  referred  to,  which  sets  them  out  at  length ;  and 
perhaps  the  only  remark  which  it  is  worth  while  to  make  on  it  in  passmg 
is,  that  in  case  they  do  not  arise,  so  that  the  ulterior  limitations  after 
the  life  estate  did  not  take  effect,  there  is  a  specific  provision  for  the 
rent-charge  to  sink  into  the  hereditaments  and  premises  chargeable  with 
the  payment  thereof,  and  thenceforth  to  be  annihilated  and  be  no  longer 
paid  or  payable.  But,  in  the  view  which  we  take  of  this  case,  this 
becomes  immaterial. 

To  ascertain  what  the  testator*intended  by  « tJie  restriction  above  meih 
tionedy'  we  are  remitted  to  the  first  of  the  four  devises  we  spoke  of 
above ;  that  of  the  Gunnerton  estate.  This  was,  in  the  first  place,  to 
a  nephew,  William  Bosville,  in  strict  settlement,  in  default  of  appoint- 
ment ;  remainder  in  the  same  manner  to  the  Beaumonts  and  the  Lees 
successively ;  remainder  <<  to  the  use  and  behoof  of  Louisa  Wentworth, 
"the  other  of  my  natural  daughters,  or  such  person  as  she  shall  first  inter- 
marry with,  if  any  (if  before  she  attain  the  age  of  21,  by  and  with  the 
consent  and  approbation  of  the  said"  trustees,  <<  or  the  survivor  of  them 
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And  his  heirs,  *and  which  person  shall  also  previously  make  a  r^qof 
competent  settlement  upon  her  my  said  daughter  Louisa  by  deed  '- 
or  deeds  in  writing  to  the  like  approbation  of  the  said"  trustees),  <«  foi 
and  during  their  joint  natural  lives,  or  the  life  of  the  survivor ;"  remain 
der  to  the  trustees  and  their  heirs  for  her  life,  «  or  such  person  as  she 
ahall  so  first  marry j  if  any,  and  the  life  of  the  longer  liver ;"  remainder, 
<<  after  the  decease  of  the  longer  liver  of  them  my  said  daughter  Louisa, 
and  of  sueh  person  as  she  shall  so  fint  marry,  if  any,"  to  the  son  and 
sons  of  her  body^  "  by  stich  first  or  any  after-taken  husband^  with  the 
like  power'  of  appointment,  and  for  all  such  and  the  like  estates  and 
interests,  and  with  the  like  remainders  and  limitations,  as  aforesaid  in 
relation  as  aforesaid ;"  with  a  remainder  over  in  default  of  such  issue. 

Supposing  Louisa  Wentworth  to  marry,  but  without  fulfilling  the  con- 
dition imppsed  by  this  restriction,  as  the  testator  calls  it,  it  is  obvious 
that  at  least  two  questions  with  regard  to  the  rent-charge  might  arise : 
the  first,  as  to  her  own  interest ;  the  second,  as  to  her  power  of  appoint- 
ment, or,  in  default  of  appointment,  the  interest  of  her  sons,  if  any, 
nnder  the  devise. 

She  did  marry  while  a  minor,  without  the  consent  of  the  trustees, 
and  without  any  settlement  made  on  her ;  and  the  first  of  these  ques- 
tions, which  has  some  bearing  on  the  second  (that  now  before  us),  did 
arise,  and  received  a  judicial  decision  from  Lord  Loughborough ;  Stack- 
pole  V.  Beaumont,  S  Yes.  88.  He  thought  it  very  clear  that  she  was 
jentitled  for  her  life  to  the  rent-charge ;  that  neither  the  first  husband 
was,  nor  would  any  after-taken  husband  be,  entitled  to  any  interest  in 
it.  He  had  ^further  to  decide,  in  the  same  case,  on  the  claim  r^qqo 
which  Louisa,  then  Mrs.  Stacpoole,  put  forward  to  the  legacy  of  ^ 
10,000Z.  above  mentioned.  The  words  of  that  bequest  were  as  follows : 
<<  Unto  my  said  daughter  Louisa  the  legacy  or  sum  of  10,000Z.,  payable 
and  to  be  paid  unto  her  in  manner  following,  that  is  to  say :  the  sum  of 
50002.  upon  'her  marriage  (with  such  consent  and  approbation  as  afore- 
said), and  the  sum  of  50002.  within  two  years  next  afterwards."  He 
determined  that  the  condition  imposed  by  the  testator  was  a  lawful  one ; 
and  that,  as  it  had  not  been  performed,  the  daughter  was  not  then  enti- 
tled to  the  legacy.  Many  years  after,  she,  having  become  a  widow, 
married  Mr;  Clifford,  and  again  claimed  the  legacy,  upon  the  ground 
that  it  was  payable  to  her  on  marriage  generally,  and  that  the  required 
consent  and  approbation  applied  only  to  a  marriage  under  21.  Sir  John 
Leach,  M.  R.,  however,  in  a  short  judgment,  decided  against  the  claim : 
and  it  does  not  appear  that  his  judgment  was  ever  reviewed ;  Clifford 
V.  Beaumont,  4  Buss.  825. 

The  questions  which  now  arise  arose  either  not  at  all,  or  very  indirectly, 
in  the  cases  just  referred  to.  Lord  Loughborough  expressly  declined 
to  make  any  declaration  as  to  the  children.  The  plaintiff,  who  now 
denies  that  the  power  ever  arose  or  the  limitations  took  effect,  must 
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contend  either  that  by  the  words  of  the  devise  a  condition  precedent  is 
created,  until  the  performance  of  which  no  trust  or  power  for  the  benefit 
of  children  arises,  that  condition  being  a  marriage,  while  under  age, 
with  consent  of  trustees,  and  with  a  settlement  previously  made ;  or 
that,  at  all  events,  though,  if  the  daughter  had  *not  married 
while  a  minor,  the  condition  might  not  have  attached  on  a  first 
marriage  made  after  attaining  full  age,  yet  that  the  first  marriage, 
whenever  contracted,  was  so  exclusively  in  the  contemplation  of  th« 
testator,  that,  being  made  in  breach  of  the  restriction  imposed,  it  pre- 
vented the  trusts  and  power  in  favour  of  children  from  ever  arising.    It 
seems  to  us,  on  full  consideration,  that  these  positions  labour  under 
insuperable  difficulties.   As  to  the  first,  which  relies  on  the  literal  import 
of  the  words,  <<  token  and  90  90<m  as  she  my  said  daughter  shall  marry 
^  08  aforesaid,"  however  specific  the  words  «  when  and  so  soon  as"  cer^ 
tainly  are,  it  is  clearly  not  necessary  to  hold  that  the  words  <<  as  afore- 
said**  incorporate  all  the  previous  conditions,  or  limit  the  marriage  to 
the  first  made ;  for  it  is  not  an  absurd  or  insufficient  meaning  to  give 
them  if  we  make  them  refer  only  to  the  mere  fact  of  marriage  before 
spoken  of;  and  it  is  the  more  natural  to  do  so  because,  if  the  sentence 
is  construed  to  make  a  marriage  before  age  an  absolute  condition  pre- 
cedent, the  testator  must  be  supposed  to  have  required  his  daughter  to 
marry  while  a  minor,  in  such  sense,  that,  if  she  remained  single  during 
that  time  but  married  after  21,  her  children  by  such  marriage  would  be 
excluded.     But  this  is  a  supposition  so  absurd  in  itself,  so  contrary  to 
his  obvious  wish  to  guard  her  during  minority,  and  to  discourage  her 
from  marriage  during  that  period  by  in  some  sort  restraining  her 
liberty  as  to  choice  and  terms,  and  also  so  inconsistent  with  his  plain 
scheme  of  making  her  position,  so  far  as  he  could,  the  same  as  her  sister 
Sophia's,  that  the  construction  involving  it  ought  to  be  inevitable  to 
induce  us  to  adopt  it.  No  one  could  infer,  from  a  restraint  on  marriage 
before  21  unless  under  certain  conditions,  or  at  most  a  qualified  per- 
^g„.^  mission  to  marry  ♦before  that  age,  an  intention  so  to  insist  on  a 
^  marriage  being  made  before  that  age,  that  all  trusts  in  favour  of 
children  of  every  marriage  she  might  at  any  time  make  were  to  depend 
on  it.     On  the  other  hand,  if  we  adopt  the  second  supposition,  we  are 
met  with  this  difficulty :  the  testirtor  clearly  distinguishes  between  hus- 
bands and  children  as  objects  of  his  bounty :  only  the  first  husband  is 
to  take  interest  or  power ;  but  the  children  of  a  first  or  any  afUr-taken 
husbarui  may  succeed :  yet,  according  to  this  supposition,  if  there  had 
been  no  children  by  Mr.  Stacpoole,  but  there  had  been  by  Mr.  Clifford, 
these  must  have  been  excluded ;  the  power  could  not  have  been  exer- 
cised in  their  favour,  in  spite  of  the  manifest  general  intention,  and 
some  of  the  language,  of  the  testator,  on  account  of  the  first  marriage; 
which  certainly  is  a  very  unreasonable  intention  to  impute  to  the  testa- 
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tor :  it  is  to  deduce  a  yery  serioas  consequence  from  a  cause  which  has 
no  reasonable  relation  to  it. 

Lord  Loughborough's  decision  determined  that  the  young  lad;  her- 
Bolf  did  not  forfeit  her  own  life-interest  in  the  rent-charge  by  the  mar- 
riage which  she  first  contracted.  Looking  at  the  words  of  the  previous 
devise  of  the  Gunnerton  estate,  it  cannot  be  doubted  that  he  would 
have  held,  supposing  the  previous  limitations  to  have  failed,  that  her 
marriage  did  not  prevent  her  taking  those  estates  for  life  also.  Now, 
in  that  case,  we  think  it  cleiur  that,  although  the  limitations  in  favour 
of  her  first  husband  could  not  have  taken  efiect,  yet  those  in  favour  of 
her  sons  by  him  or  any  after-taken  husband  would.  But,  although 
there  are  slight  variations  in  the  wording,  yet,  as  the  testator,  both,  in 
respect  of  the  family  estates  and  the  rent-charges,  refers  to  the  lan- 
guage used  in  respect  of  the  limitations  of  the  Ounnerton  estate,  it  is 
'^clear  that  in  all  these  his  intent  was  the  same ;  and  certainly  ri^^qoa 
the  general  words  of  reference  in  the  second  and  third  case  must  ^ 
be  construed  according  to  the  meaning  of  the  more  detailed  language 
in  the  first. 

It  would  seem,  therefore,  to  follow  that  the  limitations  over  as  to  the 
rent-charge,  so  far  as  regards  the  sons  of  the  marriage,  will  take  effect ; 
and  this  does  no  violence  to  the  language  used.  If  the  parenthetical 
words  ^^  under  and  with  the  restriction  above  mentioned^*  had  been 
omitted  there,  we  should  still  have  found  nothing  awkward  or  redundant 
in  the  language  which  follows :  « when  and  so  soon  as  she  my  said 
daughter  shall  marry  a«  (rfaresaid.*'  The  words  <<a8  aforesaid"  would 
equally,  in  that  case,  have  been  inserted  by  a  conveyancer  merely  to 
refer  to  the  fact  of  marriage  before  spoken  of.  There  can  therefore 
be  no  necessity  for  making  them  also  take  up  the  parenthetical 
words,  and  so  introduce  the  restriction  there  also,  for  the  purpose 
of  making  the  limitations  over  depend  on  it  as  on  a  strict  condition 
precedent. 

Nor  does  any  difficulty  arise  upon  Lord  Loughborough's  decision  as 
to  the  legacy  of  10,0002.  In  that  case,  when  the  intended  legatee 
applied  as  Mrs.  Stacpoole,  slie  had  clearly  not  brought  herself  within 
the  words  of  the  bequest ;  she  was  a  minor,  and  had  married,  but  not 
with  the  required  consent  and  approbath>n :  the  words  were  too  specific 
to  be  got  over.  In  the  case  before  Sir  John  Leach,  when  she  applied 
as  Mrs.  Clifford,  having  married  after  coming  to  full  age,  it  was  per- 
haps open  to  her  to  contend  that  the  condition  was  now  spent ;  that 
the  first  marriage,  if  it  did  not  itself  entitle  her  to  the  legacy,  yet  could 
not  prevent  the  effect  of  the  second  marriage ;  and  certainly  the  judg- 
ment does  not  give  any  satisfactory  answer  to  some  of  the  arguments 


of  her  ^counsel ;  nor  are  grounds  satisfactory  to  our  mind  put 
forward  by  the  learned  Judge  in  support  of  it.  Better  reasons, 
perhaps,  might  be  suggested  for  the  decision  from   the  particular 
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langnage  of  the  will,  which  in  some  respects  Taries  from  that  used  in 
the  parts  we  have  to  consider ;  but  the  authority  of  the  case  does  not 
press  us  much.  The  Mastw  of  the  Rolls  (whose  judgment,  as  reported, 
is  very  short)  seems  to  have  thought  that  Lord  Loughborough  decided 
more  than  he  really  did  decide ;  that  he  was  bound  by  that  decbion ; 
and  that,  if  it  was  proper  to  reriew  it,  this  could  only  be  done  properly 
on  appeal  from  his  own  judgment. 

We  are  therefore,  on  the  whole,  of  opinion  that  the  power  was  rested 
in  Mrs.  CSiffbrd ;  and,  as  no  objections  have  been  made  to  the  rnann^ 
in  which  it  was  exercised,  that  the  first  avowry  is  ^od,  and  the  plea 
in  bar  no  answer  to  it. 

^Our  judgment  will  therefore  be  for  the  defendant  on  this  part  of  the 
record.  Judgment  for  defendant. 


BRIERLT  V.  KENDALL,  FURNIVAL,  DOUGLASS,  and   TAT- 

LOR.    Jan.  26. 

By  indentare  of  gale,  A.  aitigned  aJl  his  hoasehold  goods,  kc,  to  weore  %  debt  due  from  Ua 
to  the  assignees,  subject  to  a  pronso  that  the  deed  shoald  beoome  void  upon  payment  of  the 
said  sam  ob  a  certain  day,  or  on  some  earlier  day  to  be  appointed  by  the  assignees  by  a 
notice  in  writing,  to  be  serred  on  A.  twenty-foor  hours  before  the  day  of  pajmeai  w 
appointed :  interest  to  be  paid  in  the  mean  time.  It  was  also  agreed  by  the  deed  that,  after 
defaalt  made  in  payment  contrary  to  the  said  proviso,  it  shoald  be  lawful  for  the  assignee*  to 
enter  and  take  possession  of  the  goods,  and  to  sell  them  and  reimburse  themselree  out  of  tbo 
proceeds,  aoooanting  to  A.  for  any  surplus :  and  that»  until  such  default,  it  should  be  lavfal 
for  A.  to  hold,  use,  and  possess  the  said  goods  without  hindranoe  from  the  assignees. 

The  assignees  served  A.  with  a  notice  to  pay  on  a'  day  earlier  than  that  named  in  the  diaed, 
and  afterwards  entered  and  took,  and  sold,  the  goods  assigned :  but  the  notice  was  hmd, 
having  been  served  less  than  twenty-four  hours  before  the  day  of  payment  appointed  by  tkm 
assi^ees. 

Held,  that  A.  had,  under  the  deed,  the  right  of  possession  of  the  goods,  defeadUe  only  by  de&sdt 
in  payment  after  due  notice ;  and  that  he  might  therefore  sue  the  assignees  in  trespass  for 
having  wrongfbUy  entered  and  sold. 

Held,  also,  that  in  such  action  the  measure  of  the  damages  should  be,  not  the  value  of  the  | 
but  the  value  of  the  plaintiff's  interest  in  them  at  the  lime  of  the  trespass. 


Tbespass.  The  first  count  stated  that  defendants  on  26th  Febmaiy, 
^qoQ-\  I8SI9  broke  and  entered  the  *dweIling-hou8e  and  premises  of 
-'  plaintiff,  and  continued  therein  seven  days.  The  second  count 
stated  that  defendants  afterwards,  to  wit,  on  10th  March,  1851, 
broke  and  entered  the  said  dwelling-house,  &c.,  of  plaintiff,  and  then 
broke,  &c.,  divers  bolts,  locks,  &c.,  and  severed  and  removed  certaia 
fixtures,  &c.,  and  took  and  converted,  &c.,  divers  goods,  chattels,  ke^ 
of  plaintiff. 

Pleas.  1.  Not  giylty.  2.  To  part  of  the  second  count,  that  the  said 
fixtures,  &c.,  were  not  the  fixtures,  &c.,  of  plaintiff.  8.  To  part  of  tlie 
second  count,  that  the  said  goods,  chattels,  &c.,  were  not  the  goods, 
chattels,  &c.,  of  plaintiff.*    4.  Leave  and  license. 
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Replication,  joining  issue  on  the  1st,  2d,  and  Sd  pleas  respectively : 
to  the  4th,  De  injurifi :  issue  thereon. 

On  the  trial,  before  Parke,  B.,  at  the  Warwickshire  Summer  Assizes, 
1851,  it  appeared  that,  on  23d  May,  1850,  an  indenture  of  sale 
was  made  between  the  plaintiff  of  the  first  part,  and  William  Ken- 
dall and  Oeorge  Furnival,  two  of  the  defendants,  of  the  other  part, 
by  which,  in  consideration  of  8702.  15«.  due  from  the  plaintiff  to  the 
said  W.  K.  and  G.  F.,  the  plaintiff  bargained,  sold,  and  assigned  to 
the  said  W.  E.  and  6.  F.,  their  executors,  &c.,  all  the  household 
goods  and  furniture,*  plate,  &c.,  ^^and  other  effects,"  of  the  plain- 
tiff in,  about,  or  belonging  to  the  dwelling-house  and  premises  in 
question;  «' provided,  nevertheless,  that,  in  case  the  said"  plaintiff, 
his  executors,  &c.,  <<  shall  pay  unto  the  said  W.  K.  and  G.  F.,  their 
executors,"  &c.,  <«the  said  sum  of  870Z.  15«.  on  the  28d  day  of  May, 
♦which  will  be  in  the  year  1857,  or  at  such  earlier  day  or  time  r:^QOQ 
as  the  said  W.  K.  and  G.  F.,  or  either  of  them,  or  their  or  either  ^ 
of  their  executors,"  &c.,  <<  shall  appoint  for  payment  thereof  by  a  notice 
in  writing  to  be  given  to  the  said"  plaintiff,  his  executors,  &c.,  <<or 
left  at  his  last  or  usual  place  of  abode  at  least  twenty- four  hours  before 
the  day  or  time  so  to  be  appointed  for  payment  as  aforesaid ;  and'  shall, 
in  the  mean  time,  until  the  repayment  of  the  said  sum  of  8702.  15«.  at 
either  of  the  periods  aforesaid,  pay  unto  the  said  W.  K.  and  G.  F., 
their  executors,"  &o.,  <«  interest  on  the  said  sum  of  8702.  15«.  at  the 
rate  of  52.  per  centum  per  annum  by  equal  half-yearly  payments  on  the 
23d  day  of  November  and  the  23d  day  of  May  in  every  year,  and  also 
a  proportional  part  of  such  interest  for  the  fractional  period  of  a  half 
year,  if  any,  which  shall  elapse  between  the  last  half-yearly  day  of 
payment  and  the  expiration  of  the  notice  so  to  be  given  by  the  said  W. 
K.  and  G.  F.,  or  either  of  them,  or  either  of  their  executors,"  &c., 
««such  proportional  part  to  be  paid  on  the  expiration  of  such  notice, 
and  such  several  payments  as  aforesaid  to  be  made  without  deduction 
or  abatement,  then  and  in  such  case  these  presents"  «  shall  cease  and 
be  void."  The  deed  also  contained  the  following  agreement :  <<  After 
default  shall  be  made  by"  the  plaintiff,  his  executors,  &c.,  <<  in  payment 
of  the  said  sum  of  3702.  15«.  and  interest,  contrary  to  the  tenor  and 
effect  of  the  before-mentioned  proviso,  and,  in  respect  to  the  interest, 
after  notice  shall  have  been  given  by  the  said"  W.  E.  and  G.  F.,  their 
executors,  &c.,  to  the  plaintiff,  his  executors,.  &c.,  <<  or  left  for  him  or 
them  at  his  or  their  last  or  usual  place  *of  abode,  requiring  pay-  r^q  ^ /t 
ment  of  such  interest,  then  it  shall  be  lawful  for  the  said"  W.  '- 
E.  and.  G.  F.,  their  executors,  &c.,  "  peaceably  and  quietly  to  receive 
and  take  into  their  possession,  and  thenceforth  to  hold  and  enjoy,  all 
and  every  the  goods,  chattels,  stock,  and  effects  nereby  assigned,  and 
to  sell  and  dispose  of  the  same"  at  a  reasonable  price ;  and,  after  reim- 
bursing themselves  out  of  the  proceeds,  to  account  for  and  pay  the  sur- 
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plus,  if  any,  to  the  plaintiff,  his  executors,  &c. :  and,  « until  default 
shall  be  made  in  payment  of  the  said  sum  of  8701.  15s.  at  the  day  and 
time  hereinbefore  appointed  for  payment  thereof,  contrary  to  the  tenor 
and  effect  of  the  proviso  hereinbefore  contained,  or  until  default  shall 
be  made  in  payment  of  the  interest  of  the  said  principal  sum  or  some 
part  thereof  on  some  or  one  of  the  days  or  times  hereinbefore  appointed 
for  payment  thereof,  contrary  to  the  said  proviso,  and  until,  in  respect 
of  the  said  interest,  notice  shall  be  given  or  left  as  aforesaid,  it  shall  be 
lawful  for"  the  plaintiff,  his  executors,  &c.,  <<  to  hold,  make  use  of,  and 
possess  the  said  goods,  chattels,"  &c.,  "without  any  manner  of  hin- 
drance or  disturbance  of  or  by  the  said"  W.  K.  and  G.  F.,  their  exe- 
cutors, &c. 

On  25th  February,  1851,  about  2  p.  H.,  the  defendants  Kendall  and 
Furnival  served  the  following  notice  on  the  plaintiff: 

«  To  Mr.  William  Brierly,  Brinklow. 
Sir, 

In  pursuance  of  the  provision  in  this  behalf  contained  in  an'  indenture 
or  bill  of  sale  by  way  of  mortgage  dated  the  23d  day  of  May,  1850, 
made  between  yourself  of  the  one  part  and  us  the  undersigned  Wm. 
Kendall  and  Oteo.  Furnival  of  the  other  part,  we  do  hereby  give  you 
*Qdl1  ^^^^^^  ^^^^  ^®  appoint  the  26th  day  of  February  instant  *for  the 
^  payment  by  you  to  us  of  the  principal  sum  of  8702. 15«.  intended 
to  be  secured  by  the  said  bill  of  sale,  and  of  the  interest  thereon  to  that 
day ;  and  that,  in  case  default  be  made  in  payment  thereof  or  any  part 
thereof  respectively,  we  shall  proceed  to  act  upon  or  carry  into  execu- 
tion the  provisions  applicable  to  such  case  under  or  by  virtue  of  the 
said  bill  of  sale.     Dated  this  24th  day  of  February,  1851. 

Wm.  Kendall.    Geo.  Furnival." 

In  pursuance  of  this  notice,  the  defendants  afterwards  entered  upon 
the  premises  of  the  plaintiff,  and  committed  the  acts  complained  of.  It 
was  admitted,  at  the  trial,  that  the  notice  was  bad,  not  having  be^i 
served  twenty-four  hours  before  the  date  fixed  in  it  for  payment.  The 
jury  found  a  verdict  for  the  plaintiff  for  1892.  18«.  6d.,  leave  being 
reserved  to  move  to  reduce  the  damages  by  1802.,(a)  or  for  a  new  triaL 
Macavday^  in  last  Michaelmas  Term,  obtained  a  rule  nisi  accordingly. 

Q-,  Hayes  now  showed  cause. — ^It  will  be  contended,  in  support  of  the 
rule  for  a  new  trial,  that  the  plaintiff  could  not  bring  an  action  of  tres- 
pass, but  should  have  sued  for  a  breach  of  covenant.  But  Fenn  v.  fet- 
tleston,  7  Exch.  152,t  is  directly  in  point  to  show  that,  under  a  deed 
of  sale  by  way  of  mortgage,  containing  a  proviso  like  that  in  questiom 
for  possession  by  the  mortgagor,  the  mortgagor  has  the  right  of  pos- 
session and  use  of  the  goods  till  default  by  him,  and  may  therefore 
bring  either  trespass  or  trover  against  the  mortgagee  for  entering  aad 

(a)  The  valae  of  that  part  of  the  goods  seised  and  sold  which  had  heen  anifoed  bj  tlM 
indentort.    There  was  no  defenee  as  to  92. 18«.  S<L 
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taking  them.  The  mortgagee  here  has  not  such  an  absolate  and  r^Q4o 
^general  property  in  the  goods  as  draws  with  it  the  right  of  pos-  I* 
session,  according  to  the  rale  laid  down  in  note  (1)  to  Wilbraham  v. 
Snow,  2  Wms.  Sannd.  47  b,  and  in  Gordon  v.  Harper,  7  T.  R.  9,  and 
bradley  t^.  Copley,  1  Com.  B.  686  (E.  C.  L.  R.  vol.  60).  The  plaintiff 
had  done  nothing  to  determine  his  right  of  possession,  and  was  there- 
fore entitled  to  bring  trespass  for  what  is  admitted  to  have  been  a 
wrongful  act  of  the  defendants.  [Lord  Campbell,  G.  J. — The  question 
as  to  a  jus  tertii  does  not  arise  in  this  case.]  It  does  not.  It  is  clear 
that  the  right  of  possession  is  not  in  the  mortgagee ;  and,  in  the  present 
case,  it  can  be  out  of  him  only  by  being  in  the  mortgagor. 

Then,  as  to  the  reduction  of  the  damages,  it  will  be  contended  that 
the  measure  of  damages  is  not  the  value  of  the  goods,  but  the  value  of 
the  plaintiff's  interest  in  them.  But,  when  the  absolute  right  of  pos- 
session is  in  the  plaintiff,  the  defendants  must  be  considered  as  wrong- 
doers ;  and  the  damages  may  be  estimated  at  the  value  of  the  goods 
themselves.  [Wightman,  J. — In  the  case  of  a  demise  of  chattels  for 
one  month,  could  the  tenant,  in  bringing  trover  for  a  conversion  of 
them,  lay  the  damages  at  the  full  value  of  the  goods  ?  That  would  be 
different  from  the  case  of  a  carrier,  who  might,  no  doubt,  as  trustee  of 
the  goods,  lay  the  damages  at  the  full  value.  Lord  Campbell,  G.  J. — 
In  cases  like  the  present  I  think  the  damages  have  generally  been 
assessed  according  to  the  vaTue  of  the  plaintiff's  interest  in  the  goods.] 
There  appears  to  be  no  case  exactly  in  point. 

Macaulat/y  contri. — Since  the  decision  in  Fenn  v.  *Bittleson,  r#q4o 
the  right  of  the  plaintiff  to  bring  this  action  cannot  well  be  ques-  ^ 
tioned.  But  it  is  clear  that  the  verdict  was  for  too  large  an  amount. 
The  plaintiff's  interest  in  the  goods  is  the  proper  measure  of  the  da- 
mages. It  is  for  the  Court  to  say  what  is  the  sum  to  which  they  should 
be  reduced. 

Lord  Campbell,  C.  J. — I  think  that  this  action  is  clearly  maintain- 
able, and  that  the  decision  in  Fenn  v.  Bittleston,  7  Exch.  162,t  is  cor- 
rect. The  mortgagee  could  not  bring  trespass  or  trover;  the  mort- 
gagor, therefore,  could ;  and  that  either  against  a  third  party  who  was 
a  wrongdoer,  or  against  the  mortgagee  if  he  became  a  wrongdoer  by 
entering  without  having  given  the  proper  notice.  I  have  as  little  doubt 
that  the  vaiue  of  the  goods  is  not  the  proper  measure  of  damages.  If 
the  action  had  been  against  a  third  party  the  case  would  have  been  dif- 
ferent ;  but  here  it  would  be  manifestly  as  unjust  to  adopt  such  a  test, 
as  it  would  be  in  the  case  suggested  of  a  demise  of  goods  for  one  month.. 
The  parties  have  agreed  that  the  Court  should  say  to  what  amount  the 
damages  in  respect  of  the  goods  assigned  by  the  indenture  should  be 
reduced ;  and  we  concur  in  fixing  it  at  forty  shillings. 

Patteson,  J. — I  am  of  the  same  opinion.    If  the  notice  be  bad,  which 

VOL.  xvu. — 78  8  C 
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IB  admitted,  the  plaintiff  still  has  the  right  of  possession,  and  is  entitled 
to  dapages  proportionate  to  the  interest  which  he  had  in  the  goods. 
WiGHTMANy  J.,  concurred. 

Rule  ahsolate  to  reduce  the  damages  to  112. 18«.  6d. 


^^^  *ABRAHAM  WEBSTER  and  DAVID  WEBSTER  v.  JOHN 
^^J  KIRK.    Jan.  26. 

W.  K.  being  indebted  to  plaintifli  and  to  defendant,  and  abo  to  a  Banking  Company,  it  ynt 
agreed  between  all  the  parties,  that,  for  the  parpoae  of  seearing  W.  K/s  debt  to  the  GompaB;, 
defendant  should  draw  upon  W.  K.  three  bills  of  exchange,  payable  to  plaintifft,  and  tkit 
plaintiff  should  endorse  the  bills  to  the  Company.  The  bills  became  due  in  1843,  and  wen 
dishonoured.  In  1847  the  Banking  Company  sued  plaintiffs  on  the  bills,  and  plaintifii,  is  Ittlr 
paid  the  amount 

Held,  that  plaintiffs  were  barred  by  the  Statnte  of  Limitations  from  suing  defendant  tj  drsm 
of  the  bills. 

Assumpsit.  The  first  three  counts  of  the  declaration  were  on  three 
bills  of  exchange  respectively,  drawn  by  the  defendant  on  William  Kirk, 
and  payable  to  the  plaintifis  or  their  order.  There  was  a  fourth  coont 
for  money  paid. 

Plea  I.  To  the  whole  declaration,  That  the  canses  of  action  did  not 
accrue  within  six  years  from  the  commencement  of  the  suit.  Bepliei- 
tion :  that  the  causes,  &c.,  did  accrue  within  six,  &c.  Issue  thereon.  8. 
To  the  fourth  count,  Non  assumpsit.  Issue  thereon.  On  the  other 
pleas,  issues  were  taken,  not  now  .material. 

On  the  trial,  before  Piatt,  B.,  at  the  Yorkshire  Summer  assises,  1851, 
it  appeared  that  William  Kirk,  in  1840,  was  indebted  to  The  Torkshire 
District  Banking  Company,  and  also  to  the  plaintifis  and  to  his  brother, 
the  defendant.  It  was  arranged  between  these  parties  that  the  defend- 
ant should  draw  certain  bills  upon  William  Kirk,  payable  to  the  plain- 
tifis, and  that  the  plaintifis  should  endorse  them  to  the  Company.  Thi^ 
was  accordingly  done ;  the  bill  mentioned  in  the  first  count  being  one 
of  the  bills  so  drawn,  and  those  mentioned  in  the  second  and  third 
counts  respectively  being  drawn  in  renewal  of  two  others  of  the  stU 
bills ;  all  three  becoming  due  in  May,  1843.  All  the  thi^  were  & 
honoured:  and,  in  1847,  the  Banking  Company  brought  an  aetioD 
*9451  ^S^^^^^  ^^^  plaintifis  upon  the  bills,  which  was  settled,  in  1850, 
-1  *upon  payment  by  the  plaintifis  of  principal  and  interest.  Ih^ 
plaintiffs  commenced  the  present  action  in  1851. 

It  was  contended,  at  the  trial,  that  the  defendant  was  entitled  to  a 
verdict  on  the  issue  upon  the  first  plea,  as  regarded  the  first  three 
counts.    A  verdict  was  taken  for  the  plaintiffs  on  this  issue,  leave  being 
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reserTed  to  move  to  enter  a  verdict  for  the  defendant.     AthertaHf  in 
last  Michaelmas  Term,  obtained  a  rule  Nisi  accordinglj.(a) 

S.  Hall  now  showed  canse. — The  plaintiffs  are  not  barred.  The  time 
limited  by  stat.  21  Ja.  1,  c.  16,  does  not  begin  to  run  until  a  cause  of 
action  has  accrued.  By  sect.  S  the  personal  actions  there  mentioned 
must  be  brought  «  within  six  years  next  after  the  cause  of  such  potions 
or  suit."  Here  the  plaintiffs  had  no  canse  of  action  until  they  paid  the 
amount  of  the  bills  to  the  Company.  The  mere  dishonour  of  the  bills, 
before  such  payment  was  made,  would  not  give  the  plaintiffs  a  cause  of 
action ;  that  could  not  arise  until  they  themselves  were  capable  of  suing 
in  respect  of  such  dishonour ;  Murray  v.  The  East  India  Company,  5  B. 
k  Aid.  204  (E.  C.  L.  R.  vol.  7).  In  that  case  the  Court  said  that  <«the 
several  statutes  of  limitation  being  all  in  pari  materia,  ought  to  receive 
a  uniform  construction,  notwithstanding  any  slight  variations  of  phrase." 
If  that  be  so,  the  several  sections  of  stat.  21  Ja.  1,  c.  16,  ought,  upon 
the  same  principle,  to  receive  a  uniform  construction.  Now  sect.  7  de- 
clares under  what  *circnmstanc6S  any  person  << entitled  to  any  r^QAa 
sach  action"  (as  limited  by  sect.  S),  who  is  an  infant,  a  feme  '- 
covert,  insane,  a  prisoner,  or  beyond  the  seas,  «« at  the  time  of  any  such 
caiue  of  action  given  or  accrued,  fallen  or  come,"  may  bring  his  suit. 
The  words,  therefore,  in  sect.  S,  <<  after  the  cause  of  such  actions  or 
suit,"  must,  looking  at  the  language  of  sect.  7,  be  held  to  mean  after 
the  accruing  of  the  cause  of  such  action  or  suit.  Here  the  plaintiffs  are 
accommodation  endorsers  merely.  They  must  be  considered  as  co-sure- 
ties with  the  defendant  for  William  Kirk's  debt,  and  co-sureties  upon  the 
terms  of  the  bill,  that  is,  successive  co-sureties.  Until,  therefore,  they 
had  been  damnified  by  being  compelled  to  pay,  they  had  no  cause  of 
action,  although  they  had,  as  all  accommodation  acceptors  and  endorsers 
have,  a  guarantee  of  indemnity  in  the  bill  itself.  [Wighthan,  J. — If 
the  plaintiffs  had  paid  the  bill  for  their  own  honour  in  1850,  could  they 
have  sued  the  defendant  ?]  That  would  have  given  them  no  right  of 
action ;  the  right  accrues  on  the  endorser  being  compelled  to  pay,  as  in 
Pownal  V.  Ferrand,  6  B.  4  C.  489  (E.  C.  L.  R.  vol.  18).  [Lord  Camp- 
bell, C.  J. — ^In  Murray  v.  The  East  India  Company  there  was  no  party 
at  all  who  could  sue,  until  the  plaintiff's  cause  of  action  arose :  here  an 
action  might  have  been  previously  brought  by  the  holders  of  the  bill.] 
It  cannot  be  contended  that  an  accommodation  endorser,  who  is  sued 
upon  the  very  last  day  on  which  the  Statute  of  Limitations  permits 
an  action  to  be  brought  against  him,  could  have  no  right  to  bring  an 
action  afterwards  against  the  drawer.  [Lord  Campbbll,  C.  J. — Sup- 
pose  that  an  ^endorsee  of  a  bill  endorsed  it  over  five  years  and  siz  r^g^iv 
months  after  it  became  due ;  would  his  endorsee  have  six  years  ^ 

(a)  Tko  rerdiot  was  also  for  the  pUdntiib  on  the  remainder  of  the  record ;  and  leare  wai  giTcn 
to  more  on  behalf  of  the  defendant  as  to  this  also :  but  the  points  taken  as  to  this  latter  part 
of  the  reoord  were  not  decided  upon  by  the  Court  in  BanO|  it  a.ppearing  that  the  fkots  wore  not 
•attdentlj  ascertained;  and  a  new  trial  was  ordered. 
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within  which  to  bring  his  action  ?]  His  right  to  sue  does  not  commence 
till  the  endorsement  to  him.  Savage  v.  Aldren,  2  Stark.  N.  P.  C.  232 
(E.  G.  L.  R.  vol.  3),  is  in  favour  of  the  plaintiffs.  The  drawer  of  a  bill 
is  under  a  separate  contract  with  each  endorsee  to  indemnify  him.  It 
is  distinct  from  the  contract  entered  into  by  the  acceptor^  which  is  only 
to  pay  the  amount  of  the  bill ;  and  that  is  the  reason  why  the  drawer 
is  liable  foif  re-ezchangCy  but  the  acceptor  is  not.  But,  to  sustain  an 
action  upon  a  contract  for  indemnity,  there  must  be  a  damnification : 
that  could  not  arise,  in  the  present  case,  until  the  plaintiffs  had  been 
compelled  to  pay  the  amount  of  the  bill.  The  principle  contended  for 
by  the  plaintiffs  is  analogous  to  that  laid  down  in  Howis  v.  Wiggins,  4 
T.  R.  714.  In  Brooks  v.  Rogers,  1  H.  Bl.  640,  it  was  held  that  an  ae- 
commodation  party  to  a  bill  drawn  by  a  bankrupt  before  bankruptcy, 
but  paid  compulsorily  by  such  party  after  bankruptcy,  is  not  barred  by 
the  bankruptcy.  In  Houle  v.  Baxter,  3  East,  177,  also  a  case  arising 
under  the  Bankrupt  Acts,  the  principle  of  Howis  v.  Wiggins  b  explained, 
and  the  distinction  is  made,  in  the  case  of  a  claim  by  an  endorsee  of  a 
bill  after  the  bankruptcy  of  the  acceptor,  between  an  endorsee  who  could 
previously  have  sued  upon  the  bill  as  holder,  and  an  endorsee  who  bad 
afterwards  endorsed  as  surety,  and  consequently  had  no  cause  of  action 
until  he  had  been  damnified  by  having  to  pay  the  bilL  Cowley  v.  Dan- 
lop,  7  T.  R.  565,  belongs  to  the  same  set  of  cases. 
*Q4R1  ^^thertofif  T.  F.  JSUtSy  and  Baoihhy^  centre^  were  stopped  by 
^  the  Court  as  to  this  point. 
Lord  Campbell,  C.  J. — As  to  the  first  point,  we  are  of  opinion  that 
the  plaintiffs  are  barred  in  the  action  on  the  bills  by  the  Statute  of 
Limitations.  As  to  the  second  point,  we  think  the  rule  should  be  made 
absolute  for  a  new  trial.(a)  Rule  absolute  for  a  new  triaL 

(a)  Ste  p.  946,  ante,  note  (a). 

The  payee  and  endorser  of  a  pio-  than  six  years  have  elapsed  betveen 

missoiy  note,  who  endorsed  it  for  the  the  time  at  which  the  note  fell  due  and 

accommodation  of  the. maker,  and  with-  the  commencement  of  the  action,  Im 

out  any  consideration  between  them,  cannot  recover,  although  he  may  hsve 

and  who  afterwards  was  compelled  to  paid  the  amount  to  the  holder  within 

pay  the  amount  to  the  holder,  cannot  six  years :    Kennedy  v.  Carprater  et 

recover  from  the  maker  on  any  of  the  al.,  2  Wharton,  844  ;   Farmers'  Bank 

money  counts,  in  indebitatus  assumpsit,  of  Reading  v.  Gilson,  6  Barr,  51. 
but  must  sue  on  the  note :  and  if  more 
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Reported,  2  E.  &  B.  206  (E.  C.  L.  R.  vol.  75). 
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An  affidarit  for  Jadgment,  m  Id  oam  of  a  nonsait,  if  saffleient  to  eall  upon  ili6  plaintiff  for  aa 
answer,  if  li  state  that  the  plaintiff  gave  notice  of  trial  for  the  sittingg  after,  Ao,,  and  did  nol 
proceed  to  trial  *'  in  pnnnanoe  of  hie  said  notice  f  without  showing  that  he  has  not  snbM- 
qaently  proceeded  to  triaL    Although  a  year  has  elapsed  sinoe  the  appointed  sittings. 

A  RULB  for  judgment  as  in  case  of  a  nonsuit  was  obtained  in  the  pre- 
sent term,  for  not  proceeding  to  trial  in  the  above  cause.  The  affidavit 
(sworn  January  16th,  1852)  stated  that  the  venue  was  laid  in  Middle- 
sex, issue  joined  on  July  15th,  1850,  and  notice  of  trial  given  by  pl^in* 
tiff  for  the  sittings  after  the  then  next  Michaelmas  term :  «  And  that 
the  said  plaintiff  did  not  proceed  to  the  trial  of  this  cause  in  pursuance 
of  his  said  notice/* 

*Maxwell  now  moved  to  discharge  the  rule. — The  affidavit  does  i-^iq^q 
not  show  that  the  plaintiff  may  not  have  proceeded  to  trial,  ^ 
though  not  in  pursuance  of  his  notice,  there  being  ample  time  for  a 
trial  to  have  taken  place  since  Michaelmas  vacation,  1850.  The  same 
objection  prevailed  in  Edgar  v.  Halliday,  1  L.  M.  &  P.  867,  in  the  Court 
of  Common  Pleas.  {Maxwell  also  referred  to  the  cases  in  Vol.  1  of 
Lowndes,  M.  k  P.,  in  which  affidavits  for  a  suggestion  under  dtat.  9  k 
10  Vict.  c.  95,  s.  129,  were  held  insufficient,  the  Court  refusing  to  sup- 
ply by  intendment  what  was  not  precisely  stated :  see  Duck  v.  Barton, 
1  L.  M.  &  P.  201,  Kirby  v.  Hickson,  1  L.  M.  &  P.  864,  Parry  v.  Davies, 
1  L.  M.  &  P.  879,  Hand  v.  Daniels,  1  L.  M.  ft  P.  420,  Room  v.  Cottam, 
1  L.  M.  &  P.  729.)  [Lord  Campbell,  C.  J.— Have  you  any  affidavit 
of  your  having  taken  any  step  ?]  It  would  be  very  inconvenient  to 
enter  into  such  an  inquiry  when  an  affidavit  on  the  other  side  is  objected 
to.  The  Courts  did  not  do  so  in  the  cases  on  suggestion,  just  referred 
to.  Here  the  defendant  might  and  ought  to  have  stated  that  the  plain- 
tiff did  not  proceed  according  to  the  course  and  practice  of  the  Court. 
[Lord  Campbell,  C.  J. — The  question  is,  whether  the  affidavit  contains 
enough  to  give  reasonable  satisfaction  on  that  point  to  the  mind  of  the 
Court.] 

JPhipsony  contri,  was  not  hear 

Lord  Campbell,  C.  J. — We  all  think  the  affidavit  was  sufficient  to 
call  upon  the  plaintiff  to  show  that  he  had  ^proceeded  to  trial  r-ii^qf-r^ 
according  to  the  course  and  practice  of  the  Court.  *- 

Pattbson,  Coleridge,  and  VTiohtman,  Js.,  concurred. 

The  rule  for  judgment  as  in  case  of  a  nonsuit  was  discharged  on  a 
peremptory  undertaking. 
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m  •   ••  •  m 

BOYLE  V.  THOMAS  WEBSTER  AND  WILLIAM  WEBSTER. 

Jan.  30. 

In  an  Mtion  agninst  two  on  joint  promuei,  defendants  pleaded  seTerally.  Both  pleaded  Hoa 
assampstt)  and  one  Infanoy.  The  plaintiff,  in  answer  to  the  latter  plea,  admitted  on  the  record 
that  he  oould  not  deny  the  infancy;  and  be  entered  a  nolle  proeeqni  aa  to  the  defcDdaal 
pleading  tty  bat  went  to  trial  against  the  other.  Held,  ^at  be  could  not  recorer  against  thii 
last,  bis  admission  on  the  record  being  conclusive  evidence  that  there  was  no  joist  [»t>mise. 

The  effect  of  snob  admission  is  not  altered  by  the  New  Rules,  making  infancy  a  distiaet  pbs 
from  Non  assumpsit 

Debt  for  goods  sold  and  delivered  to  defendants,  and  on  an  account 
stated  between  them  and  plaintiff.  Pleas,  by  Thomas  Webster,  except 
as  to  52.  Ids.  9(2.,  part  of  the  demand,  That  defendants  Never  irere 
indebted,  &c.,  and  Payment  by  T.  W. ;  and,  as  to  the  residue,  a  Tender 
by  T.  W.  William  Webster  pleaded,  as  to  the  whole,  that  defendants 
Never  were  indebted,  and  Infancy  of  W.  Webster.  The  plaintiff  en- 
tered a  nolle  prosequi  as  to  W.  Webster  ;(a)  joined  issue  upon  Thomis 
Webster's  plea  of  Never  indebted,  and  tendered  issues  upon  Thomtf 
Webster's  pleas  of  Payment  and  Tender.  Issues  were  joined  thereon. 
*Q^n  *  c*»we  was  tried  before  the  Under  sheriff  of  Staffordshire, 
J  on  December  18th,  1851,  when  the  delivery  of  the  goods  was 
admitted,  and  the  plaintiff  gave  evidence  to  show  dealings  in  respect  of 
them  with  the  two  defendants,  who  were  father  and  son.  The  advocate 
for  Thomas  Webster  contended,  both  at  the  outset  of  the  trial  and  at 
the  close  of  the  plaintiff's  case,  that  plaintiff  must  be  nonsuited,  inas- 
much as,  having  entered  a  nolle  prosequi  upon  the  plea  of  infancy,  he 
could  not  recover  against  the  defendants  on  a  joint  contract.  The 
Under  sheriff  reserved  leave  to  move  to  enter  a  nonsuit ;  and  the  jury 
found  a  verdict  for  the  plaintiff  on  the  issues  upon  Nunqaam  indebitatos 
and  payment,  and  for  the  defendant  on  the  issue  as  to  tender. 

(7.  AtkinsoHj  in  last  term  (January  15th),  moved  for  a  rule  to  shov 
cause  why  a  nonsuit  should  not  be  entered,  citing  note  (l)  to  Salmon  9. 
Smith,  1  Wms.  Saund.  207  a,  i,  6th  ed.,  and  the  authorities  there  cited; 
and  he  contended  that  the  plaintiff  could  not  recover  against  one  defend- 
ant on  a  contract  alleged  to  have  been  made  with  two.  [Lord  CAJ(^ 
BELL,  C.  J. — The  plaintiff  goes  to  the  jury  against  Thomas  Webster,  to 
try  if  he  and  another  were  jointly  indebted.  Wherever  there  maj  be 
a  nonsuit,  there  is  a  question  which  might  be  put  to  the  jury  if  the  plain- 
tiff appeared.  What  would  have  been  the  question  here  ?]  Whether 
the  contract  was  joint  or  not.  And  the  nolle  prosequi  showed  con- 
clusively that  there  was  no  joint  contract^  [Lord  Campbell,  G.  J.-- 
The  real  question  must  be,  whether  or  not  the  record  showed  that  there 
was  no  joint  contract.] 

(a)  **  And  hereupon  the  plainttfT,  inasmuch  as  he  eannot  deny  the  said  matters  in  the  said  brt 
plea  of  the  defendant  William  Webster  by  him  pleaded,  Areely  here  in  Court  saya  that  he  wi9 
not  further  prosecute  this  suit  against  the  said  W.  W.  in  the  action  aforesaid.  Therefore  let  the 
said  W.  W.  be  acquitted  of  the  premises  in  the  said  declaration  mentioned,  and  fo  th«reef 
without  day,  Ao/' 
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♦A  rule  nisi  was  granted.  r^Q';^ 

Phipson  now  showed  cause. — The  assumption  on  the  other  side  ^ 
seems  to  be  that  the  plaintiff  ought  to  have  been  nonsuited,  and  to  have 
had  the  opportunity  of  recommencing  his  action  against  Thomas  Webster 
singly,  according  to  Chandler  v.  Parkes,  8  Esp.  N.  P.  C.  76,  cited  in 
note  (Q  to  Salmon  v.  Smith,  1  Wms.  Saund.  207  i,  6th  ed.  That  might 
have  been  so  before  the  New  Rules  of  pleading,  and  when  the  defence 
of  Infancy  was  admissible  under  Non  assumpsit.  But  now,  that  plea 
operates  only  as  a  denial  in  fact  of  the  express  contract  or  promise 
alleged,  or  the  matters  of  fact  from  which  it  may  be  implied :  therefore 
a  defendant,  sued  with  another  and  pleading  Non  assumpsit,  pleads 
only  that  no  promise  in  fact  was  made  by  him  and  his  co-defendant, 
and  cannot  set  up  the  infancy  of  the  other  party.  [Golbridgb,  J. — 
Is  there  any  instance  in  which  the  infancy  of  a  co-defend&nt  has  been 
pleaded  ?]  Such  a  plea  ought  to  be  allowable.  A  defendant  sued  as 
joint  acceptor  with  another,  and  pleading  Non  accepit,  cannot  be  let 
in  to  prove  that  his  co-defendant  was  an  infant,  or  married.  It  is 
the  same  thing,  for  this  purpose,  whether  the  defendant  pleads  that 
he  did  not  contract,  or  that  both  did  not  contract.  [Oolbridoe,  J. — 
The  question  is  whether  the  rule,  that  infancy  must  be  specially 
pleaded,  means  the  infancy  of  the  defendant  pleading,  or  the  infancy, 
also,  of  any  other  person.]  If  an  actual  contract  by  two  is  proved, 
the  defendant,  having  pleaded  only  Non  assumpsit,  cannot  set  up  the 
infancy  of  any  person.  [Colebidqb,  J. — Is  not  it  an  answer  to  that,  that, 
*if  the  co-defendant  appear  to  have  been  an  infant,  there  was  no  ri^^Q^o 
actual  joint  contract  ?]  On  Non  assumpsit,  any  evidence  of  a  ^ 
contract  in  fact  supports  the  issue  on  the  plaintiff's  part.  [Lord  Gamp- 
bell,  0.  J. — If  Assumpsit  be  brought  against  A.  and  B.,  and  B.  says 
he  and  A.  did  not  promise,  does  not  he  support  his  issue  if  he  shows 
that  A.  did  not  promise  and  that  the  plaintiff  has  confessed  that  ?] 
(«Did  not  promise"  means  only  <<did  not  promise  in  point  of  fact.*' 
And,  if  the  plaintiff,  in  support  of  that  issue,  puts  in  a  letter  or  other 
document,  signed  by  two,  it  is  hard  that  he  should  be  called  upon  to 
meet  the  defence,  of  which  he  has  no  notice,  that  one  was  an  infant  or 
a  married  woman.  [Coleridge,  J. — It  may  not  be  within  the  know- 
ledge of  one  defendant  that  the  other  is  an  infant :  and  it  may  be  hard 
that  he  should  not  have  the  benefit  of  that  defence,  though  admitted  in 
the  cause,  because  he  has  not  pleaded  it.  Pattbson,  J. — There  is  no 
doubt  that,  if  two  plead  Nunquam  indebitatus,  and  the  proof  reaches 
only  one,  the  plaintiff  must  be  nonsuited.  How  does  the  present  case 
differ  from  that  ?]  The  New  Rules  create  a  difference.  [Patteson,  J. 
— Suppose  an  action  brought  against  one  party  only  upon  a  bill  pur- 
porting to  be  accepted  by  two :  plea  in  abatement,  Nonjoinder ;  replica- 
tion, that  the  other  acceptor  was  an  infant :  would  not  that  be  good  ?] 
That  was  th^  case  of  Burgess  v.  Merrill.  4  Taunt.  468«  where  infancy 
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was  replied,  and  the  fact  admitted  bj  demurring.  [Lord  Campbsu, 
G.  J. — Is  not  entering  a  nolle  prosequi  a  solemn  admission?]  Tint 
applies  only  to  the  particular  plea  to  which  it  is  pleaded :  it  is  not  an 
admission  that  {he  remaining  defendant  never  promised  in  fact.  [Lord 
*Q^1  C^^^^^^^'  C*  ^' — ^^^  ^^^°  ^^  *^^^  replication  of  infancy  a  good 

^  answer  to  a  plea  of  Nonjoinder?]  It  is  an  excuse  for  Dot 
suing  the  other  party ;  but  the  plaintiff  may  still  maintain  that  there 
was  an  express  contract  by  two.  The  entry  of  nolle  prosequi  does  not 
admit  the  contrary.  In  Moravia  v.  Glass,  2  M.  &  S.  444,  Indebitatoi 
assumpsit  was  brought  against  two  defendants :  both  pleaded  Non 
assumpsit ;  but  one  pleaded  Bankruptcy :  a  nolle  prosequi  was  entered 
as  to  him :  and  the  Court  held  that  that  did  not  prevent  the  plaintiff 
from  recovering  against  the  other  defendant.  [Wightman,  J.— There 
a  joint  promise  had  been  made  once.  In  the  case  of  infancy  it  nerer 
has.]  It  has,  there,  in  fact :  the  nolle  prosequi  admits  only  that  there 
is  a  defence  in  law.  [Lord  Campbell,  C.  J. — The  nolle  prosequi 
applies  to  the  whole  defence  as  pleaded.  Formerly,  the  defence  of 
infancy  would  have  been  set  up  in  the  form  of  Non  assumpsit :  the  New 
Rules  only  alter  the  mode  in  which  that  defence  shall  be  pleaded. 
WiOHTMAN,  J. — The  plea  now  shows  that  the  action  on  a  joint  assampsit 
never  could  have  been  maintained.'  Patteson,  J. — In  the  case  of 
bankruptcy,  an  original  joint  contract  was  admitted.]  That  was  in  the 
old  state  of  the  law.  [Lord  Campbell,  C.  J. — The  procedure  only  b 
altered :  no  greater  validity  is  given  to  the  promise  made  during  infancy. 
The  nolle  prosequi  admits  that  the  defendant  never  did  promise.]  Not 
that  he  never  did,  in  fact.  [Colbridqe,  J. — There  is  no  distinction 
between  a  contract  and  a  binding  contract.  Lord  Campbell,  C.  J«— 
You  admit  that  infancy  would  have  been  a  sufficient  answer  to  a  plea  in 
,^q.  _  abatement  for  nonjoinder.]    That  case  differs  from  the  ^present, 

-'  where  the  plaintiff  says  that  both  contracted,  though  he  admits 
that  one  defendant  is  not  bound  by  the  contract.  In  Lush's  Practice, 
p.  78,  after  citing  Chandler  v,  Parkes,  3  Esp.  N.  P.  C.  76,  and  a  eab- 
sequent  case  of  Jaffray  v.  Frebain,  5  Esp.  N.  P.  C.  47,  it  is  said:  <*Tbe 
late  pleading  rules  appear  to  have  altered  the  law  of  the  two  former 
cases.  The  plea  of  Non  assumpsit  at  that  time  put  in  issue  both  the 
making  the  promise  in  fact  and  its  validity  in  point  of  law.  The 
alleged  promise  in  the  declaration  was  therefore  interpreted  to  mean  a 
promise  binding  in  law,  and  any  defence  which  negatived  such  a  promise 
by  the  two  disproved  the  allegation.  Hence  Infancy  became  admissihle 
under  the  general  issue.  The  effect  was  the  same  as  if  the  plaintiff  had 
joined  an  utter  stranger.  But  as  Non  assumpsit  now  puts  in  issue  only 
the  promise  in  fact,  or,  what  is  equivalent  for  this  purpose,  the  facts 
from  which,  prim&  facie,  a  promise  is  implied,  the  promise  alleged  means 
nothing  more.  Infancy  therefore  is  directed  to  be  specially  pleaded, 
and  as  the  contract  alleged  will  be  proved,  if  there  is  a  plea  of  Nob 
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assumpsit,  or  admitted,  iC  there  is  not,  this  ground  of  objection  is 
altogether  remoyed."  And  it  is  added:  <<Aq  infant  may  now  in  all 
cases  be  joined  without  risk  to  the  action,  and  if  the  disability  be 
pleaded,  the  plaintiff  may  enter  a  nolle  pros,  as  to  that  party,  notwith- 
standing that  he  also  pleads  in  denial  of  the  contract.(a)  Still  the 
infancy  may  be  replied  as  before  to  a  plea  in  abatement,  so  that  it  is 
not  necessary  to  make  the  infant  a  party."  There  must,  indeed,  be  a 
joint  contract,  to  warrant  a  recovery  against  the  one  defendant ;  but  a 
contract  de  facto :  as  if  it  be  proved  *that  both  parties  in  fact  rn^Qi^ 
signed  a  promise,  though  one  was  an  infant.  [Wiohtman,  J. —  ^ 
The  fallacy  of  your  argument  seems  to  be  that  you  consider  a  joint 
contract  to  be  shown  on  this  record.  Lord  Campbell,  C.  J. — There  is 
a  solemn  admission  on  the  record  that  one  party  never  promised.]  The 
admission  that  the  contract  was  not  binding  upon  one  does  not  alter  the 
effect  of  the  evidence  as  to  his  co-defendant. 

G.  Atkinsony  contrdi,  was  stopped  by  the  Court. 

Lord  Campbbll,  C.  J. — It  is  true  that  the  nolle  prosequi  admits  only 
the  plea  to  which  it  is  pleaded.  But  the  effect  of  that  plea  is  that  there 
was  no  contract  by  the  defendant  who  pleads  it.  The  plaintiff  solemnly 
admits  that.  Then  how  can  he  say  afterwards  that  both  promised  7 
He  himself  has  furnished  conclusive  evidence  to  the  contrary. 

Pattbson,  J. — I  cannot  agree  in  the  proposition  laid  down  in  Lush's 
Practice,  p.  78,  where  the  author  refers  to  Moravia  v.  Glass,  2  M.  & 
S.  444,  a  case  decided  long  before  the  New  Rules.  If  Nunquam 
indebitatus  is  pleaded  by  two  parties  sued  jointly,  and  the  evidence 
fails  as  to  one,  the  plaintiff  cannot  recover.  >  And  here  the  same  failure 
appears,  on  the  plaintiff's  own  showing.  A  plea  of  nonjoinder  would 
be  good,  in  abatement,  though  one  of  the  parties  were  an  infant;  but, 
if  it  be  shown,  by  the  replication,  that  the  liability  of  that  party  is 
repudiated  because  of  the  infancy,  the  plaintiff  succeeds;  that  is  the 
case  of  Burgess  v.  Merrill,  4  Taunt.  468.  So,  wheile  ^parties  r^ttQE-tw 
are  sued  jointly,  as  here,  and  the  plaintiff  admits  on  the  record  '- 
that  one  was  an  infant,  the  action  is  at  an  end  by  that  admission. 

CoLERiDGB,  J. — I  am  of  the  same  opinion,  for  the  same  reasons. 

WiGHTMAN,  J. — The  New  Rules  on  this  subject  affect  only  the  course 
of  procedure.  The  plaintiff,  when  he  Entered  the  nolle  prosequi,  ad- 
mitted that  he  never  had  cause  of  action  against  bdth  defendants.  In 
Moravia  v.  Glass,  2  M.  &  S.  444,  cited  by  Mr.  Xu«A,  the  plea  was  bank- 
rnptcy :  there  was  a  contract  valid  at  the  time  when  it  was  entered 
into ;  and  the  nolle  prosequi  did  not  admit  the  contrary. 

Rule  absolute. 

{a)  MoktU  «.  QlMS,  S  M.  A  B.  444,  ii  hen  nfemd  to. 

VOL.  xvn. — 74 
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The  QUEEN,  on  the  Prosecation  of  The  Company  of  Proprietors  of 
The  GRANTHAM  CANAL  Navigation,  Ac,  v.  The  AMBERGATK, 
NOTTINGHAM,  and  BOSTON  and  EASTERN  JUNCTION  RaU 
way  Company.     Jan.  30. 

The  proseoator  of  any  writ  of  maodamaB  may,  since  staL  1  W.  i,  e.  21,  plead  sereral  matten 
to  the  return,  by  leave  of  the  Court 

A  mandamus,  the  object  of  which  is  to  enforce  a  ciril  right,  is  a  proceeding  in  aid  of  vbich, 
under  stat  14  A  15  Viot  c.  99,  s.  6,  a  judge  may  grant  an  order  for  the  inspection  of  docomeati 
by  either  of  the  litigant  parties,  when  the  return  to  such  writ  is  trarersed. 

Mandamus.  The  writ  recited  that  the  above-named  Railway  Com- 
♦Q'iftl  P*°y  ^®^®  incorporated  by  *8tat.  9  &  10  Vict.  c.  civ.,  local  and 

^  personal,  public,(a)  which  empowered  them  to  make  a  certain 
line  of  railway  from  a  point  near  the  Ambergate  station  of  the  Midland 
Railway  in  the  coanty  of  Derby,  passing  through  certain  places  named, 
among  which  was  Grantham,  to  Spalding  in  Lincolnshire,  with  branch 
lines,  and  an  extension  line  to  Boston  in  the  last-mentioned  coanty: 
and  which  Act  also  rendered  them  liable,  within  six  calendar  months 
from  the  opening  of  the  railway  from  Ambergate  to  Grantham,  to  make 
certain  payments  to  the  committees  of  management  respectively  of  the 
Nottingham  and  Grantham  Canal  Companies,  for  the  use  of  the  share- 
holders in  the  said  companies  respectively :  and  that  the  said  sums,  if 
not  so  paid,  should  be  deemed  a  debt  or  debts  due  from  the  Railway 
Company  to  the  Canal  Companies  respectively,  and  be  recoverable  with 
interest  in  the  Courts  at  Westminster.  The  writ  also  recited  stat.  10 
&  11  Vict.  c.  Ixxviii.,  local  and  personal,  public,  enabling  the  Railway 
Company  to  alter  their  line,  and  make  a  branch  railway  into  the  town 
of  Nottingham,  and  to  raise  additional  funds  by  creating  new  shares, 
and,  after  a  certain  amount  should  have  been  subscribed  for  and  paid 
up,  by  borrowing.  And  that  the  times  limited  by  statute  for  the  com- 
pletion of  the  Company's  works  and  for  the  compulsory  purchase  of 
lands  had  been  extended  respectively  by  warrant  of  the  Railway  Com- 
missioners under  stat.  11  &  12  Vict.  c.  8 :  That  the  railway  had  been 
completed  from  Grantham  to  Nottingham  and  from  thence  to  Bulwell 
^Qt-q-i  in  *the  county  of  Nottingham,  and  the  portion  from  Grantham 

-'  to  Nottingham  opened  for  public  use :  But  that  the  execution  of 
the  remaining  portion,  for  which  time  was  granted,  h^d  been  delayed, 
suspended,  and  abandoned  for  a  long  and  improper  time,  &c. :  That  the 
Railway  Company's  whole  capital,  1,900,000/.,  had  been  subscribed  for, 
and  that  they  had  power  to  compel  payment,  and  also  to  raise  money 
by  mortgage,  &c. :  That  the  completion  of  the  railway  would  be  of  pub- 
lic utility,  and  that  the  shareholders  in  the  said  Canal  Companies,  both 
on  that  account  and  in  respect  of  the  payments  to  be  made  to  them, 

va)  «For  making  a  railway  from  or  near  the  Ambergate  station  of  the  Mtdlaad  Railwajp 
through  Nottingham,  to  Spalding  and  Boston,  with  branches  therefrom,  and  for  enabling  th« 
Company  to  porohase  the  Nottingham  and  Grantham  Canals." 


17  ADOLPHUS  &  ELLIS.    N.  S.  959 

and  also  one  Henry  Thompsoni  and  other  liege  snbjects,  in  respect  of 
their  residence  upon  and  near  the  line  of  railway,  had  interests  in  its 
being  completed :  And  that,  before  the  expiration  of  the  extended  pe- 
riod granted  by  the  Commissioners,  &;c.,  to  wit,  on,  &c.,  <<  application 
was  dnly  made  to"  the  Railway  Company  to  take  all  necessary  steps  to- 
wards purchasing  and  acquiring,  and  to  purchase  and  acquire,  the 
necessary  lands  for  making,  &c.,  and  completing  the  unmade  portion, 
and  to  make,  &c.,  and  complete  the  same,  but  they  neglected  and 
refused  so  to  do :  The  writ  therefore  commanded  them  to  complete  the 
said  line  of  railway  from  Ambergate  to  Grantham  according  to  the  be- 
fore-mentioned Acts  and  the  warrant  of  the  Commissioners.(a) 

The  Railway  Company  made  a  return  containing  many  distinct  allega- 
tions, and  among  others  :  That  the  Company  were  not,  in  pursuance  of 
the  said  Acts,  authorized  and  empowered  to  make  and  maintain  a  line  of 


railway  from  Ambergate  to  Grantham :  That  a  portion  *of  the 


[*9©0 


line  which  they  are  commanded  to  complete  lies  between  Notting- 
ham and  Colwick  in  the  county  of  Nottingham,  and  that  the  Company 
are  not  and  neyer  were  authorized  by  any  Act  to  make  the  said  portion : 
That  the  line  from  Grantham  to  Nottingham  and  thence  to  Bulwell  in 
the  writ  mentioned  has  not  been  made,  &c.,  by  the  Company  in  manner, 
fcc. :  That  the  whole  of  the  capital  of  1,900,000/.  in  the  writ  mentioned, 
has  not  been  subscribed  for,  in  manner,  &c. :  That  the  Company  never 
have  been  able  and  are  not  able  to  procure  the  whole  of  the  said  sura 
to  be  subscribed  for,  and  that  it  has  not  all  been  subscribed  for  accord- 
ing to  the  statute  in  such  case,  &c. :  A  similar  allegation,  showing  that 
the  said  capital  had  not  been  subscribed  conformably  to  stat.  8  &  9 
Vict.  c.  18  (Lands  Clauses  Consolidation  Act,  1845),  sect.  16,  the  words 
of  which  were  adopted  :{b)  And  that  the  Company  have  not,  in  pursu- 
ance of  the  Amendment  Act,  10  &  11  Vict.  c.  Ixxviii.,  raised,  and  have 
never  been  and  are  not  able  to  raise,  the  additional  capital  authorized 
by  that  Act  to  be  raised :  That  the  only  portion  of  the  lines  authorized 
by  the  Company's  Acts  to  be  made  which  the  said  Company  have  made 
ia  the  main  line  between  Grantham  and  Colwick,  and  that  no  other 
portion  has  been  commenced,  nor  has  notice  been  given  for  the  purchase 
of  lands  for  any  other  portion,  nor  have  such  lands  been  entered  upon, 
&c.,  or  any  act  done  by  the  Company  for  the  purchase,  taking,  or  using 
of  such  lands ;  and  that  such  lands  cannot  be  purchased  or  obtained 
without  compulsory  powers :  And  that  the  Company  had  not,  at  the 
teste  of  the  writ  or  since,  nor  have  they  sufficient  funds,  or  power  to 
raise  sufficient  funds,  for  making  and  constructing,  and  for  purchasing 


*and  obtaining  the  lands  required  for  making,  &c.,  the  railways 
authorized  by  the  two  last-mentioned  Acts  to  be  made. 


[*961 


(a)  See  Regina  v.  Ambergate,  Ae,,  Railway  Company,  1  E.  A  B.  872  (B.  0.  L.  B.  Tol.  7%), 
where  the  mandamne  ii  more  fully  set  forth.  Also  Regina  v.  Ambergate,  Ao.,  Railway  Company^ 
ante,  p.  3ft2. 

(6)  See  Regina  v.  Ambergate,  Ao.,  Raflway  Company,  1  B.  A  B.  877  TB.  0.  L.  R.  toL  7S). 
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The  prosecators  took  out  a  Bummons  (Jannarj  7th,  1852)  to  Bhov 
cause,  at  Chambers,  why  they  should  not  be  tt  liberty  to  plead  severs! 
matters ;  and  they  delivered  an  abstract  of  the  intended  pleas.  On  the  . 
hearing,  it  was  contended,  for  the  Railway  Company,  that  the  prosecu- 
tors had  no  right  to  plead  several  defences  to  the  same  matters ;  and 
that,  at  all  events,  the  8d,  11th,  and  15th  of  the  proposed  pleas  ought 
not  to  be  allowed.  The  learned  Jadge,  however,  granted  an  order  ss 
proposed;  and  a  rale  of  Court  was  made  accordingly  in  this  term 
(January  13th)  for  pleading  the  several  pleas. 

WilleSj  on  a  subsequent  day  of  the  term,(a)  moved  for  a  rale  to  show 
cause  why  the  rule  for  pleading  several  matters  should  not  be  rescinded, 

*Qfi91  ^^  ^^^  ^^'  ^^^^'  ^^^  ^^^^  P^^^  struck  oat.(i)  The  Court  is  not 
•  "-'  ^authorized  by  stat.  4  Ann.  c.  16,  s.  4,  to  allow  pleading  of 
several  matters  on  return  to  a  mandamus.  Stat.  9  Ann.  c.  20,  s.  2, 
merely  enables  prosecutors,  in  general  terms,  <<  to  plead  to  or  traverse*' 
the  material  facts  in  the  return :  and  sect.  7  extends  the  provisions  of 
the  former  Act,  and  all  the  statutes  of  Jeofails,  «<  to  all  writs  of  man- 
damus, and  informations  in  nature  of  a  Quo  warranto,  and  proceedings 
thereon,  for  any  of  the  matters  in  this  Act  mentioned:"  but  the  mat- 
ters contemplated  by  this  Act  were,  exclusively,  rights  to  offices  in  cor- 
porations, or  claims  to  be  burgesses  or  freemen  of  them ;  sect.  2  does 
not  authorize  pleading  double ;  and  sect.  7  appears  not  to  be  framed 
with  a  view  to  pleadings.  Stat.  1  W.  4,  o.  21,  s.  8,  does  not  enlarge 
the  provisions  of  the  former  acts,  though  it  extends  them  to  all  writs 
of  mandamus.(«)    [Lord  Campbsll,  C.  J. — ^Has  not  the  practice  been 

(a)  January  22d.    Before  Lord  CampVell,  C.  J.,  Patteaon,  Coleridge,  and  Wightmui,  Ja. 
(6)  It  IB  unnecesaary  to  aet  out  all  the  propoaed  pleaa.    The  lat,  2d,  and  3d,  were  aa  follows. 

1.  To  80  much  of  retam  aa  allegea  that  defeiidanta  noTer  were  anthoriaed  and  empowered  to 
make  and  maintain  railway :  Tisverae. 

2.  To  BO  much  aa  allegea  that  the  Acta  do  qot  authorise  or  empower,  and  that  defendanta  an 
not  authorised  and  empowered,  to  make  and  maintain  railway :  Traverse. 

8.  To  so  much  of  retam  aa  the  flrat  and  aeoond  pleaa  are  pleaded  to :  A  apeeial  pie*  ahowinf 
how  the  line  waa,  according  to  the  Acts,  to  be  made  from  Ambergate  to  Grantham ;  that  it  bai 
been  made  accordingly  from  Grantham  to  Nottingham ;  and  that,  by  the  defendants'  memorial 
to  the  Railway  Commissioners,  they  represented  that  they  were  making  it  fh)m  Nottingham  to 
Bnlwell ;  and  that  they  obtained  the  extended  time  to  make  it  fh>m  BolweU  to  Ambeigate ;  and 
that,  according  to  the  meaning  of  the  statutes,  and  by  reason  of  the  premises  in  the  plea  mea- 
tloned,  the  defendants  are  empowered  to  make  the  railway  from  Ambergate  to  Grantham. 

The  10th  and  11th  proposed  pleas  were : 

10.  To  so  much  of  the  return  as  alleges  that  the  line  fh>m  Grantham  to  Nottangham  and 
thence  to  Bnlwell  was  not  complete :  Traverse. 

11.  To  same :  A  plea  showing  by  reference  the  matters  aUeged  in  the  Sd  plea. 
The  I3th,  I4th,  and  l&th  pleaa  were : 

13.  To  so  much  as  alleges  that  defendants  had  only  made  the  part  of  the  line  from  Gran  than 
to  Oolwick,  and  had  not  begun,  or  purotased,  Ae.,  lands  to  make,  remainder,  or  paid  eompenia- 
tion  except,  Ao. :  Traverse. 

14.  To  so  much  as  alleges  that  the  part  between  Ambergate  and  NoUingbam  oaimot  be  awde 
without  compulsory  powers :  Traverse. 

15.  To  so  much  as  the  13th  and  14th  pleaa  are  pleaded  to  a  A  plea  showing  by  refiwenee  tki 
natters  alleged  in  (he  3d  plea. 

(e)  See  Begina  «.  Fall,  1  Q.  B.  635  (S.  a  L.  B.  vol.  41). 
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to  plead  double  pleas  in  mandamiis,  as  in  other  cases  ?(a)  Wightman, 
J. — ^I  have  tried  a  great  *many  such.  Lord  Campbell,  C.  J. —  r*Qfio 
Stat.  9  Ann.  c.  20,  gives  the  power  quite  sufficiently.]  The'- 
books  of  practice  do  not  state  that  a  Judge  can  give  this  permission. 
[Lord  Campbell,  C.  J. — As  to  that,  stat.  4  Ann.  c.  16,  s.  4,  would 
apply.]  Stat.  82  G.  3,  c.  58,  s.  1,  authorized  pleading  several  matters 
by  leave  of  the  Court  to  a  Quo  warranto  information,  but  made  no  cor- 
responding provision  in  the  case  of  return  to  a  mandamus.  At  all 
events  the  Court  will  not  allow  pleas  8, 11,  and  15.  The  form  of  plea 
merely  loads  the  record  with  matter  of  evidence,  and  would  be  rather 
an  argument  than  a  pleading.  The  prosecutors,  who  cannot  reply 
double,  would  be  quite  unable  to  answer  it. 

On  this  latter  point  The  Court  said  they  would  confer  with  Erie,  J: 

Cur.  adv.  vult. 

WiOHTMAN,  J.,  now  said  that  the  Court  saw  no  sufficient  reason  to 
interfere  with  the  learned  Judge's  order.  Rule  refused.(i) 

WUUn  had  also,  on  a  previous  day  in  this  ietm^{e)  obtained  a  rule 
calling  upon  the  prosecutors  to  show  cause  why  an  order  of  Erie,  J.| 
that  the  prosecutors  should  be  at  liberty  to  inspect  and  take  copies  or 
extracts  from  the  books,  papers,  and  documents  of  the  defendants,  in 
the  said  order  specified,  should  not  be  discharged. 

^Pearson  now  showed  cause. — The  order  was  rightly  made.  r^^q^A 
Sect.  6  of  Stat.  14  &  15  Vict.  o.  99,  enacts  that,  <(  whenever  any  >- 
action  or  other  legal  proceeding  shall  henceforth  be  pending  in,"  among 
others,  the  superior  Courts  of  common  law  at  Westminster,  a  judge's 
order  may  bo  obtained  by  either  party  for  the  inspection  of  documents 
relating  to  such  action  or  Ifgal  proceeding,  and  in  the  custody  or  con- 
trol of  the  other  party,  <<  in  all  cases  in  which  previous  to  the  passing 
of  this  Act  a  discovery  might  have  been  obtained  by  filing  a'  bill  or  by 
any  other  proceeding  in  a  Court  of  equity  at  the  instance  of  the  party" 
applying  for  the  order.  The  question,  therefore,  really  is,  whether 
proceedings  by  writ  of  mandamus  in  their  present  form  are  within  those 
cases  or  not.  It  may  be  assumed  that  a  bill  of  discovery  can  be  filed 
in  every  civil  action.  Now  it  is  clear  that  the  old  action  for  a  false 
return  to  a  mandamus  was  in  the  nature  of  a  civil  action :  and  the 
nature  of  the  mandamus  is  not  altered  by  the  substitution  of  a  traverse 
for  an  action  upon  the  return.  Stat.  9  Ann.  c.  20,  s.  2,  converted  writs 
of  mandamus  against  officers  of  corporations  into  civil  actions ;  that  is 
shown  by  sect.  8,  which  provides  that  th%  parties  making  the  return 
shall  not  be  sued  <«  in  any  other  action"  for  the  «<  damages"  recovered 

(a)  S«e,  u  to  cases  before  stat  1  W.  4,  c.  21,  Rez  v.  Richardson,  9  East,  469.  Bee»  since  the 
itatnte,  Regina  v.  Smith,  6  Q.  B.  694  (B.  0.  L.  R.  toI.  48). 

(6)  The  three  pleas  were  demurred  to,  and  Judgment  given  for  the  Orown :  Regina  v.  Amber- 
gate,  Ao.,  Railway  Corapanj,  1  B.  A  B.  872  (B.  0.  L.  R.  toL  72). 

(e)  Jannarr  14th. 

8D 
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under  the  Act.  Stat.  1  W.  4,  c.  21,  s.  8,  expressly  extends  the  enact* 
ments  of  stat.  9  Ann.  c.  20,  to  all  writs  of  mandamns.  In  Bex  v.  Mayor 
of  Glamorgan,  2  Smith's  Bep.  8,  a  mandamns  to  admit  a  freeman  was 
held  to  be  an  action  in  which  the  sheriff  onght  to  levy  poundage  nnder 
Btat.  43  G.  8,  c.  46,  s.  5.  In  Lord  Montague  v.  Dudman,  2  Yes.  Sen. 
♦QfS^l  ^^^'  ^^^^  Chancellor  *Hardwicke  refused  to  grant  an  injnno- 
^  tion  to  stay  proceedings  on  a  mandamus  at  common  law  not  with- 
in Stat.  9  Ann.  c.  20 ;  but  that  was  before  the  extension  of  the  statnte 
by  Stat.  1  W.  4,  c.  21.  [Lord  Gampbbll,  C.  J. — In  Regina  v.  LordB 
of  the  Treasury,  16  Q.  B.  857  (E.  C.  L.  B.  vol.  71),  we  held  that  a 
mandamus  was  the  proper  form  of  proceeding  for  recovery  of  the  ar- 
rears of  an  annuity  made  payable  out  of  the  consolidated  fund  by 
statute.]  It  was  also  held,  in  In  re  South  Yorkshire,  &c.,  Railiraj 
Company,  14  Jurist,  1093  (Q.  B.,  Bail  Court),  and  in  Regina  v.  Bir- 
mingham k  Oxford  Junction  Railway  Company,  15  Q.  B.  634  (£.  C. 
L.  B.  vol.  69),  that,  where  a  railway  company  refused  to  issue  a  war- 
rant for  the  assessment  of  compensation  by  a  jury,  when  they  were 
bound  to  do  so  by  the  Lands  Clauses  Consolidation  Act,  a  mandamns 
lay  to  compel  them.  There  the  mandamus  was  for  the  purpose  of  en- 
forcing a  civil  contract,  and  was,  in  fact,  only  a  form  of  civil  action. 
And  so  is  the  mandamus  in  the  present  case,  for  the  same  reason. 

Willes^  contrd,. — The  mandamus  here  is  not  in  the  nature  of  a  citO 
action.  The  ground  upon  which  the  writ  issues  is  a  statutory  obligation 
on  the  part  of  the  Company  to  complete  the  railway.  [Lord  Campbell, 
C.  J. — The  mandamus  is  also,  in  effect,  for  the  purpose  of  enforcing 
certain  payments.]  The  obligation  to  make  these  payments  does  not 
arise  until  the  railway  is  completed.  'A  civil  claim  may  be  involved  in 
the  proceedings ;  but  that  would  not  make  them  constitute  a  civil  action. 
A  writ  of  mandamus  to  a  public  company,  founded  on  their  disobedience 
to  an  Act  of  Parliament,  is  really  in  the  nature  of  a  criminal  proceed- 
*QRfil  ^°S  ^  *it  is  for  the  purpose  of  compelling  them  to  do  that  which 
^  they  might  be  indicted  for  not  performing.  Cartwright  v.  Green, 
8  Yes.  405,  decides  that  a  bill  of  discovery  cannot  be  granted  in  a  mi 
founded  upon  an  act  of  the  defendant  which  renders  him  liable  to  a 
criminal  prosecution.  Moreover,  the  rule  in  the  Courts  of  equity  has 
always  been  that  a  bill  of  discovery  is  granted  only  where  the  partj 
from  whom  the  evidence  is  required  is  one  of  the  litigant  parties  on  the 
record,  and  therefore  cannot  be  called  as  a  witness ;  Queen  of  Portugal 
V.  Glyn,  7  CI.  &  F.  466.  Fenton  v.  Hughes,  7  Yes.  287,  referred  to 
by  the  Lord  Chancellor  in  that  case,  is  a  decision  to  the  same  effect 
Whenever  the  evidence  sought  for  can  be  obtained  by  any  other  method 
than  a  bill  of  discovery,  it  has  not  been  the  practice  to  allow  a  bill 
The  prosecutors  of  a  mandamus  are,  in  effect,  witnesses,  and  a  Court  of 
Equity  would  not  grant  a  bill  of  discovery  to  compel  them  to  prodvce 
evidence. 
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Lord  GampbblIi,  0.  J. — ^I  am  of  opinion  that  this  rule  should  be  dis- 
charged. The  order  is  made  under  stat.  14  &  15  Vict.  c.  99,  s.  6,  which 
gives  what  I  trust  will  prove  a  very  beneficial  provision  for  compelling 
the  inspection  of  documents  in  civil  actions,  the  only  means  for  obtaining 
which,  before  that  Act,  was  the  filing  a  bill  of  discovery  in  equity.  By 
that  clause  it  is  provided  that  a  judge's  order  for  the  inspection  of  docu- 
ments may  be. obtained  in  all  cases  in  which  a  Court  of  equity  would, 
before  the  passing  of  the  Act,  have  granted  a  bill  of  discovery.  Now 
it  is  universally  '''admitted  that  a  bill  of  discovery  may  be  granted  r^g^n 
in  any  action  or  other  proceeding  for  the  recovery  of  a  civil  right.  *- 
Is  not  the  mandamus  in  the  present  case  such  a  proceeding  ?  The  ulti- 
mate object  of  the  prosecutors  is  to  procure  the  payment  of  certain 
moneys :  that  is  a  civil  claim ;  and  they  would  therefore  be  entitled,  in 
a  Court  of  equity,  to  a  bill  of  discovery.  The  case  of  Lord  Montague 
tr.  Dudman  occurred  before  the  enlargement  of  the  provisions  of  stat. 
9  Ann.  c.  20,  and  is  no  authority  as  to  anything  but  the  precise  point 
decided  in  it.  In  Regina  v.  Lords  of  the  Treasury  we  held  that,  if  the 
executors  of  the  late  Queen  Dowager  had  been  entitled  to  receive  any 
arrears  of  her  annuity,  a  writ  of  mandamus  would  have  been  the  proper 
form  of  proceeding  to  enforce  their  claim.  In  the  same  way  a  man- 
damus lies  to  compel  an  officer  of  a  public  company  to  pay  money  on 
an  award.  Both  these  proceedings  are  for  the  purpose  of  enforcing  a 
civil  right ;  and  there  is  no  doubt  that  in  either  case  a  Court  of  equity 
would  have  granted  a  bill  of  discovery.  The  proceedings  here  are  of 
the  same  character,  and  would  clearly  have  the  assistance  of  a  Court 
of  equity.  When  the  case  of  Lord  Montague  v.  Dudman  was  decided, 
the  form  of  proceeding  upon  mandamus  was  quite  different  from  the 
present ;  the  prosecutor  had  then  to  bring  an  action  for  a  false  return, 
instead  of,  as  now,  traversing  the  return  itself.  It  has  not  been  denied 
that  under  the  former  method  a  bill  of  discovery  would  lie :  and  there 
18  no  reason  why  it  should  not  also  lie  under  the  present  method,  which 
does  not  change  the  real  character  of  the  whole  proceeding. 


*Pattbson,  J. — I  am  of  the  same  opinion,  and  for  the  reasons 
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stated  by  my  Lord.  Even  under  the  old  system  of  procedure, 
a  writ  of  mandamus  was  often  brought  for  the  purpose  of  enforcing  a 
civil  right :  the  present  system  of  pleading  makes  such  a  mandamus  in 
fact  a  civil  action.  It  has  never  been  held  that  under  the  old  system 
a  bill  of  discovery  would  not  lie ;  and  it  is  clear,  at  all  events,  that  it 
would  lie  under  the  present.  I  feel  no  doubt  whatever  that  this  rule 
should  be  discharged. 

CoLERiDGB,  J. — Upon  a  question  arising  under  stat.  14  &  15  Yict. 
c.  99,  s.  6,  we  have  to  decide  whether  the  present  case  is  one  in  which 
a  Court  of  equity  would  .grant  a  bill  of  discovery.  I  have  arrived, 
though  with  some  hesitation,  at  the  conclusion  that  it  is,  and  that  the 
giounds  which  my  Lord  and  my  brother  Patteson  have  given  for  the 
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same  conclusion  are  correct.  The  proceedings  here  are  clearly  for  the 
purpose  of  enforcing  a  ciyil  right :  and,  farther,  I  am  of  opinion  that, 
under  the  new  system  of  pleading,  a  mandamus  brought  for  that  pur- 
pose is,  in  fact,  a  civil  action.  If  it  be,  a  Court  of  equity  would  grtnk 
a  bill  of  discovery :  and  the  order  in  question  was  therefore  rightlj 
made. 

WiGHTMAN,  J. — I  am  of  the  same  opinion.  Under  the  joint  operatioA 
of  Stat.  9  Ann.  c.  20,  and  stat.  1  W.  4,  c.  21,  any  aid  which  a  Court 
of  equity  would  formerly  have  granted  in  an  action  for  a  false  return 
is  now  applicable  where  the  return  is  traversed.  It  is  not  denied  that 
in  the  former  case  a  bill  of  discovery  would  have  been  allowed ;  it  would 
therefore  be  allowed  in  the  latter,  and  therefore  in  the  present  case. 
*QfiQl  '^^^  objection,  *that  the  subject  of  the  writ  of  mandamus  miglit 
-*  also  be  made  the  subject  of  an  indictment,  does  not  hold  when 
the  real  object  of  the  proceeding  is  the  recovery  of  a  civil  right. 

Rule  discharged  with  costs. 


The  QUEEN  v.  BIRAM.    Jan.  80. 

In  an  arbitration  under  seete.  25 — 87  of  the  Lands  Clauses  Consolidation  Aet,  1845  (8  4  9 
Viet  0.  18),  if  the  umpire  award,  in  respect  of  part  of  the  landowner's  el&im  for  oomp«D- 
sation,  a  larger  sam  than  the  Company  olTer  in  respect  of  that  part,  had  at  the  same  (imi 
award,  as  to  another  distinct  part  of  the  claim,  in  respect  of  which  the  Company  offer 
nothing,  that  the  landowner  has  suffered  no  damage,  the  landowner  is  entitled,  under  mcL 
84,  to  those  costs  only  of  the  arbitration  which  are  incident  to  that  part  of  his  eLsim  ii 
respect  of  which  compensation  has  been  awarded. 

Pashlet,  in  last  Michaelmas  Term/obtained  a  rule  calling  on  Benjs- 
min  Biram  to  show  cause  why  a  writ  of  mandamus  should  not  issae, 
commanding  him  to  settle  all  the  costs  of  the  arbitration  between  Tho- 
mas Brown  Milnes  and  The  Midland  Railway  Company  in  the  affidavit 
of  the  said  T.  B.  M.  mentioned^  and  incident  thereto,  in  pursuance  of 
the  statute  in  that  behalf. 

From  the  affidavits  in  support  of  the  rule  it  appeared  that  Milnes  was 
the  owner  of  certain  lands  at  BasfoM,  and  of  certain  wells  or  rdservoiiB 
on  the  said  lands.  Id  March,  1847,  The  Midland  Railway  Gompanj 
gave  a  notice  to  Milnes,  under  sect.  18  of  The  Lands  Clauses  Gonsoli 
dation  Act,  1845  (8  &  9  Vict.  c.  18),  stating  their  intention  to  take  part 
of  the  said  lands  for  the  purpose  of  their  railway,  and  their  willingness 
to  treat  for  his  interest  therein,  and  as  to  compensation  for  any  damage 
by  reason  of  the  making  of  the  said  railway ;  and  further  that,  in 
default  of  his  stating,  within  twenty-one  days,  the  particulars  of  bis 
*9701  ^^^^  claims,  or  treating  with  the  ^Company,  or  if  he  and  the 
-'  Company  should  differ  as  to  the  amount  of  the  purchase-money 
or  compensation,  the  amount  of  such  Compensation  would  be  settled  in 
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the  manner  provided  for  settling  cases  of  disputed  compensation.  Milnes 
did  not  state  his  claims,  or  treat  with  the  Company,  within  the  time 
specified ;  and  the  Company,  some  months  after  the  notice,  took  pos- 
session of  the  lands  so  required  by  them,  palled  down  certain  buildings 
thereon,  belonging  to  Milnes,  and  made  their  railway  through.  The 
water  in  the  wells  or  reservoirs  before  mentioned,  which  were  not  upon, 
but  at  a  very  short  distance  from,  the  portion  of  land  taken  by  the  Com- 
pany, was,  as  Milnes's  affidavit  declared,  materially  altered  and  injured 
in  consequence  of  the  excavations  made  by  the  Company  in  construct- 
ing their  railway  through  the  portion  of  the  lands  taken. 

On  29th  April,  1848,  Milnes's  attorney  wrote  to  the  surveyor  of  the 
Company  as  follows : 

-—  «  Mr.  M.  has,  he  feels  no  doubt,  received  irreparable  damages 
to  one  of  the  springs  supplying  his  business  with  water,  from  the  line 
passing  near  to  or  over  it ;  in  fact  the  spring  will  have  to  be  entirely 

abandoned,  and  another  sunk." «<  Will  you  oblige  Mr.  M.  by  giving 

in  your  valuation  considered  due  to  him  ?" 

On  24th  and  25th  July,  1848,  Milnes  also  caused^  two  letters  to  be 
sent  by  his  son  to  the  surveyor,  requesting  compensation  for  the  land 
taken  and  the  buildings  thereon  pulled  down  by  the  Company :  to  which 
the  surveyor  replied  as  follows : 

«( I  have  received  yours  of  the  24th  and  25th  as  to  the  compen- 
sation to  be  allowed  to  your  father  for  land  taken  by"  the  Company. 
«*  The  quantity  taken  is  *80J  square  yards."    «  The  plot  in  this  p^qit^ 
instance  taken  being  so  small,  I  will  give  25/.  for  the  land,  mak-  ^ 
ing  good  any  damage  that  may  have  been  caused." 

Milnes  claimed  a  larger  amount  of  compensation,  partly  on  account 
of  the  additional  damage  in  respect  of  his  wells,  and  gave  a  notice  to 
the  Company  of  his  claim,  and  of  his  desire  to  have  the  same  settled  by 
arbitration,  under  sect.  68  of  The  Lands  Clauses  Act,  putting  the 
amount  of  compensation  at  40502.,  and  stating  that  the  Company  had 
taken  the  portion  of  land  required  by  them,  and  did  <<  injuriously  affect" 
Ascertain  other  lands"  belonging  to  him  by  the  execution  of  the  works 
of  the  railway ;  stating  also  that  his  claim  was  in  respect  of  <(  the  said 
lands  so  taken  and  injuriously  affected  as  aforesaid,  and  of"  his  <<  inte- 
rest therein,  and  for  the  damage  that  had  been  or  might  be  sustained 
by"  him  ^'by  reason  of  the  execution  of  the  works  of"  the  Railway. 
Arbitrators  were  chosen  by  him  and  the  Company  respectively ;  and 
the  arbitrators  appointed  Biram  as  umpire.  Biram's  affidavit  set  out 
the  substance  of  the  award  made  by  him,  ordering  that  the  Company 
should  pay  Milnes  442.,  of  which  162.  was  for  the  purchase  of  the  land* 
with  its  appurtenances,  the  rest  <<  being  compensation  for  the  damage 
sustained  by"  Milnes  <<by  the  removing  of"  the  buildings  thereon,  be- 
fore mentioned,  by  the  Company ;  and  also  adjudging  and  awarding 
«<  that  the  other  lands  of  and  belonging  to"  Milnes,  «  held  by  him  with 
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the  said  piece  of  land  so  taken  bj  the  said"  Company,  «« were  not  IdjV 
riously  affected  by  the  said"  Company  *♦  by  reason  of  the  execation  of 
their  works.  Biram's  affidavit  then  went  on  to  state  <«that  in  arriving 
^iyje^-y  at  such  last-mentioned  ^conclusion"  «« he  was  influenced  bj  tk 
''-'  fact  of  the  evidence  adduced  on  the  part  of*  Milnes  («)iiTing 
wholly  failed  to  satisfy  him,"  <«and  not  by  any  question  of  lav." 
Milnes  then  claimed,  under  sect.  84  of  the  Lands  Clauses  Act,  the 
whole  costs  of  the  arbitration.  The  Company  objected  to  his  claimmg 
more  than  the  costs  of  that  part  of  it.  relating  to  the  purchase  of,  and 
the  damage  caused  to,  the  portion  of  land  actually  taken  by  the  Com- 
pany :  and  the  umpire,  for  the  purpose  of  raising  the  question  of  lav, 
gave  a  notice  to  both  parties,  the  material  part  of  which  was : 

<«  I"  "  do  give  you  notice  that  I  am  willing,  so  far  as  I  have  power 
BO  to  do,  pursuant  to  the  statute  in  that  behalf,  to  settle  the  costs  of 
the  said  arbitration  and  incident  thereto ;  but  I  do  further  give  yon  notice 
that,  as  respects  the  residue  of  the  subject-matter  of  the  inquiry  before 
me,  which  was  altogether  distinct  from  that  in  respect  whereof  I  m 
awarded  the  sum^  of  forty-four  pounds  as  aforesaid,  viz.,  the  claim  of 
the  said  Thomas  Brown  Milnes  for  compensation  for  certain  other  landi 
of  the  said  T.  B.  Milnes,  alleged  by  him  to  have  been  injuriously  affected 
by  the  said  Company  by  reason  of  the  execution  of  the  works  of  the 
said  Company,  «nd  in  respect  of  which  last-mentioned  claim  I  havt*  not 
awarded  any  compensation  or  sum  of  money  to  the  said  T.  B.  Milnes, 
because  I  found  and  determined  that  the  said  last-mentioned  lands  irere 
not  injuriously  affected  by  the  said  Company  by  reason  of  the  execntion 
of  the  works  of  the  said  Company,  I  decline  to  settle  any  costs  is 
respect  of  such  last-mentioned  inquiry,  unless  ordered  by  competent 
*97^1  authority  so  to  do,  as  I  am  advised  that,  as  I  have  not  awanU 
^  *any  compensation  whatever  to  the  said  T.  B.  Milnes  m  respect 
of  the  subject-matter  of  such  last-mentioned  inquiry,  the  said  T.  B. 
Milnes  is  not  entitled  to  any  costs  in  relation  thereto." 

K.  MofauUxy^  for  the  Company,  and  Eugh  HiUy  for  Biram,  ncv 
showed  cause. — Milnes  is  not  entitled  to  all  the  costs  of  the  arbitration, 
but  only  to  so  much  as  are  incident  to  that  part  of  it  relating  to  the  pries 
of  the  land  bought  by  the  Company,  and  the  damage  caused  by  tbeiB 
in  respect  of  such  land.  Sect.  84  of  The  Lands  Clauses  ConsoUdatioi 
Act  provides  that  <<  all  the  costs  of  any  such  arbitration,  and  incident 
thereto,  to  be  settled  by  the  arbitrators,  shall  be  borne  by  the  promoters 
of  the  undertaking,  unless  the  arbitrators  shall  award  the  same  or  a  k« 
sum  than  shall  have  been  offered  by  the  promoters  of  the  undertaking, 
in  which  case  each  party  shall  bear  his  own  costs  incident  to  the  arbi* 
tration,  and  the  costs  of  the  arbitrators  shall  be  borne  by  the  parties  ia 
equal  proportions."  The  word  <<  arbitration"  there  means  only  tks 
arbitration  in  respect  of  a  claim  for  which  the  arbitrators  award  aone 
amount  of  compensation,  and  was  not  intended  to  include  the  arbitra* 
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tion  of  claims  ultimately  rejected  by  the  arbitrators  altogether.  Here 
the  umpire  has  expressly  negatived  Milnes's  claim  for  compensation  in 
respect  of  his  wells,  by  adjudging,  as  a  matter  of  fact,  that  the  land  on 
which  they  stood  was  not  injuriously  affected  by  the  execution  of  the 
Company's  works ;  and  Milnes  is  therefore  not  entitled  to  the  costs  of 
that  part  of  the  arbitration  which  relates  to  such  claim.  It  cannot  be 
said  that  these  two  subjects  of  claim  for  compensation  are  inseparable. 
Milnes's  own  notice  to  the  Company  treats  them  as  distinct  from 
'^each  other.  [Lord  Campbbll,  G.  J. — Still  the  Company,  though  r^co^^ 
disposed  to  give  a  less  sum,  and  to  give  it  in  respect  of  one  only  >- 
of  the  two  claims,  were  obliged  to  let  both  claims  come  before  the  arbi- 
trator.] They  had  no  choice,  unless  they  chose  to  pay  the  whole  sum 
demanded  as  compensation,  within  twenty-one  days.  [Lord  Campbell, 
C  J. — Suppose  that,  in  the  present  case,  the  umpire  had  only  awarded, 
in  general  terms,  a  sum  of  money  by  way  of  compensation  for  the  lands 
having  been  injuriously  affected ;  would  the  landowner  have  been  entitled 
to  all  the  costs  of  the  arbitration  ?]  The  umpire  might  perhaps,  in  his 
discretion,  allow  him  all  the  costs :  but  his  not  doing  so  would  not  be  suffi- 
cient ground  for  a  mandamus.  But  here  the  umpire,  as  regards  one  of 
the  two  claims,  awards,  expressly,  nothing  at  all.  The  umpirage  is,  in 
effect,  upon  the  other  claim  only.  Sect.  84  recognises  only  an  umpirage 
tinder  which  some  sum  of  money  is  awarded,  either  greater  or  .less  than, 
or  the  same  as,  that  which  is  offered  by  the  Company.  It  is  clear  that, 
if  the  Company  here  had  offered  nothing  at  all,  and  the  umpire  bad 
adjudged  that  no  injury  of  any  kind  had  been  suffered  by  the  land- 
owner, the  landowner  could  not  have  recovered  any  costs  at  all :  the 
same  rule  must  apply  as  to  that  one  of  the  two  claims  in  respect  of 
'which  the  Company  have  offered  nothing,  and  which  the  umpire  have 
negatived. 

PasKUy  and  Cleasbyy  contri. — The  subject-matter  of  an  arbitration 
under  sect.  84  cannot  be  divided  into  more  than  one  issue ;  it  must  be 
regarded  as  one  general  claim  for  compensation ;  and  the  cos^s  incident 
to  such  arbitration  cannot  be  separated  as  belonging  to  particular  parts 
of  that  one  claim.  [Lord  Campbell,  C.  J. — ^Do  you  '''say  that,  rn.Qfjr 
if  twenty  claims  are  made,  and  nineteen  are  adjudged  to  be  un-  *- 
founded,  the  landowner  is  to  have  the  costs  of  all  ?]  If  none  of  the 
claims  are  made  fraudulently,  he  would  be  entitled  to  all  the  costs.  In 
the  case  put  on  the  other  side,  of  the  arbitrator  adjudging  that  there 
•was  absolutely  no  claim  at  all,  it  may  be  conceded  that  the  landowner 
would  not  have  a  right  to  any  costs.  That  may  be  inferred  from  the 
language  of  sect.  68,  in  which  a  process  for  assessing  compensation  is 
provided  for  only  when  the  party  is  « entitled"  to  some  amount  of 
compensation.  But  take  the  case,  on  the  other  hand,  of  fifty  claims 
being  made,  and  one  only  being  adjudged  unfounded.     It  cannot  be 


975  REGINA  v.  BIRAM.    H.  V.  1852. 

contended  that  the  costs  incident  to  that  one  claim  ought  to  be  aepir 
rated  from  those  of  the  other  forty-nine.  Here,  moreover,  the  ompire 
has  awarded  a  certain  sum  as  the  price  of  the  land  taken,  and  a  certain 
sum  as  compensation  for  same  damage  done  hy  sach  taking.  He  awvda, 
as  to  the  residue  of  the  alleged  damage,  nothing  at  all :  that  does  not 
make  the  latter  part  of  the  claim  in  respect  of  damage  a  distinct  mb* 
ject-matter  from  the  former  part,  even  if  the  statute  allowed  of  sucki 
distinction.  [Pattbson,  J. — Is  there  any  difference  between  the  rule 
as  to  payment  of  costs  under  sect.  67,  in  cases  where  the  landowner  his 
not  treated  ?rith  the  Company,  and  the  rule  under  sect.  34  7]  Not,  it 
all  events,  in  the  case  of  a  larger  sum  being  awarded  than  that  offered 
by  the  Company.  In  that  case,  under  either  section,  the  Company  are 
to  pay  all  the  costs.  The  arbitration  is,  in  fact,  part  of  the  apparatus 
created  by  the  Legislature  for  the  purpose  of  awarding  damages  to  the 
*Q7R1  ^^"^^^^^^  where  he  is  entitled  to  any ;  and  the  ^intention,  to  be 
^  collected  from  the  Act,  was  that  this  apparatus  should  be  worked 
at  the  expense  of  the  Railway  Companies. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  this  rule  must  be  dis- 
charged. The  arbitrator  seems  to  have  been  inclined  to  do  all  that 
justice  required.  The  two  parts  of  the  claim  appear  to  me  to  be  capable 
of  complete  separation  \  and  the  umpire  has  treated  them  as  separate,  by 
allowing  one  and  disallowing^  the  other.  That  course  seems  to  me  to 
have  been  a  very  just  and  proper  one. 

Patteson,  J. — The  statute  no  doubt  intended  that  the*  Company 
should  pay  the  costs  of  the  arbitration  when  a  larger  sum  thai 
had  been  offered  by  them  was  awarded.  But  it  never  could  hare 
been  meant  that  the  Company  should  pay  the  costs  of  arbitration 
in  respect  of  a  claim  which  is  adjudged  to  be,  not  greater  or  Ie« 
than,  or  equal  to,  what  the  Company  had  estimated  it  at,  but  absolntelj 
no  claim  at  all.  As  regards,  thcl^efore,  that  part  of  the  present  claim 
which  the  umpire  has  disallowed,  the  landowner  is  clearly  not  entitled 
to  costs.  ^ 

GoLEBiDGB,  J. — I  am  of  the  same  opinion.  No  doubt  sect.  34,  if 
construed  literally,  would  make  the  Company  pay  all  the  costs,  wfaeo- 
ever  a  larger  sum  than  they  have  offered  has  been  awarded.  Bat  we 
cannot  adopt  so  strict  a  construction ;  for  that  would  not  exclude  eTCii 
the  case  of  a  claim  made  mal&  fide.  It  clearly  was  intended  to  give  the 
landowner  costs  only  where  his  *claim  was  well  founded :  and  I 


*977] 


think  that  any  claim  may,  if  its  nature  permits,  be  fairly  sepa^ 


rated  into  that  which  is  well  founded,  and  that  which  is  not,  as  has 
been  done  here.  I  do  not,  of  course,  mean  to  say  that  this  division  is 
to  be  carried  out  with  too  great  minuteness ;  but  here,  where  the  di8:in^ 
tion  between  the  two  parts  of  the  claim  was  broad  and  clear,  the  sepa- 
ration of  them  was  perfectly  proper. 

WiOHTMAN,  J. — Following  the  sound  construction  of  sect.  34^  I  think 
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it  is  clear  that  the  landowner  ie  to  have  costs  only  where  his  claim  is 
well  founded.  It  is  admitted  that  he  would  have  no  right  to  costs  if 
his  whole  claim  were  adjudged  void.  Now  here  his  claim  is  clearly 
divisible  into  two  parts,  one  of  which  is  well  founded,  and  the  other  of 
which  had  been  adjudged  void.  I  think,  therefore,  that  the  umpire 
was  perfectly  right  in  distinguishing  them,  and  that  the  landowner  is 
entitled  to  costs  in  respect  of  the  former  part  only. 

Rule  discharged  with  costs. 


*The  LONDON  and  NORTH  WESTERN  Railway  Company  ^^^^^ 
V.  BEDFORD.    Jan.  81.  L  ^^^ 

A  Vestry,  eoiutitated  under  stat  1  A  2  W.  4»  c  60,  bnt  exerciBing  powen  under  a  local  Act 
(which  gare  them  all  the  aothorities  of  a  pablie  yestry),  made  a  poor-rate  whereby  certain 
amoante  were  charged  apon  a  Railway  Company  in  respect  of  Tarioos  properties  within  the 
parish.  By  the  local  Aot»  a  party  aggriered  by  any  assessment  might  appeal  to  the  vestry 
at  any  meeting  within  one  month  after  demand  of  the  rate,  and  they  might  give  relief;  and 
the  appellant,  if  not  satisfied  with  their  determination,  might,  at  any  time  within  three  months 
afler  it,  appeal  to  the  Sessions.  The  Company  appealed  to  the  Vestry  under  this  clause :  and 
by  agreement  (September  14th,  1850)  between  the  Company  and  the  Vestry  (who  authorised 
^eir  chairman  to  sign  it),  the  question,  whether  or  not  the  property  had  been  overrated, 
'was  referred  to  an  arbitrator,  who  was  to  hare  the  powers  of  a  Court  of  Quarter  Sessions 
on  appeal :  and,  the  Company  having  paid  the  rate  in  question,  it  was  agreed  that,  if  the 
assessment  should  be  reduced,  the  amount  overpaid  should  bo  credited  to  them  on  account  of 
the  next  raft ;  that  the  award  should  regulate  the  assessment  to  all  future  rates  up  to  its 
date ;  and  that  all  payments  on  such  future  rates  should  be  credited  to  the  Company  in 
the  same  manner  as  the  payment  already  made.  Pending  the  reference  a  second  rate  was 
made  (September  21st,  1850),  and  a  third  in  March  following,  both  on  the  same  rateable 
Talne  as  the  first ;  and  the  Company  paid  the  second. 

The  parties  attended  before  the  arbitrator :  and  he  made  his  award  (April  29th,  1851),  assessing 
the  Company's  properties  respectively  at  reduced  values,  and  fixing  the  entire  rateable  value 
at  an  amount  lower  than  that  in  dispute,  by  573/.  Talcing  the  total  as  correct,  the  Company 
were  creditors,  upon  the  three  rates,  to  the  amount  of  418/. ;  but,  by  an  error  of  figures,  the 
total  stated  in  the  award  exceeded  by  a  few  pounds  the  aggregate  of  the  sums  assessable 
on  the  several  properties  according  to  the  arbitrator's  finding.  The  Vestry-clerk  proposed  to 
refer  the  matter  back  to  the  arbitrator.  The  Company  objected,  but  offered  to  discard  the 
total  sum  and  take  the  assessment  according  to  the  valuations  on  the  several  parcels.  This 
was  not  agreed  to ;  but  no  proceeding  was  taken  to  set  the  award  aside.  The  Vestry,  of  whom 
forty  had  come  into  oflice,  in  place  of  forty  who  retired,  after  the  making  of  the  award, 
refused  to  consider  it  as  valid,  and  distrained  upon  the  Company  under  a  magistrate's  warrant 
for  the  third  rate  on  the  original  scale  of  assessment  The  Company  replevied,  and  after- 
wards moved  this  Court  that  proceedings  might  be  stayed  and  the  replevin  bond  delivered  up. 

Held  that,  whether  the  award  was  binding  on  the  Vestry  or  not,  their  proceeding  by  summons 
and  distress  was  against  good  faith,  the  Company  having,  by  their  agreement  with  the  Vestry, 
been  led  into  a  course  of  proceeding  which  bad  deprived  them  of  an  appeal  to  Sessions. 
And  that  the  proceedings  of  the  Company  in  replevin  might  be  stayed,  and  their  bond  given 
up,  at  their  own  instance. 

Pashley,  in  this  term,  on  behalf  of  the  above-mentioned  Company, 
obtained  a  rule  to  show  cause  why  all  proceedings  in  this  action  should 
not  be  stayed,  and  the  replevin  bond  therein  delivered  up  to  the  plain- 
tiffs' attorneys.  The  affidavits  in  support  of  the  rule  showed  the  fol- 
lowing facts. 
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*Q7Q1  *^^  ^  poor-rate  for  the  parish  of  St.  Pancras,  Middlesex, 
^  made  on  16th  March,  1850,  at  Is.  Id.  in  the  ponnd,  the  plain- 
tiffs were  assessed  for  their  land,  buildings,  machinery,  &c.,  in  the  sum 
of  1481Z.  9«.  2(2.,  on  an  estimated  value  of  27,3502.  They  applied  for 
relief  under  stat.  59  6.  3,  c.  xxxix.,  local  and  personal,  public,(a)  to 
the  vestrymen  (acting  under  that  statute,  but  elected  under  stat.  1  i  2 
W.  4,  c.  60),  and  contended  that  their  assessment  ought  to  be  reduced 
to  14,0332.  They  also  intimated  that  their  object  was  to  place  them- 
selves in  a  position  for  appealing  at  the  Quarter  Sessions,  but  that  thet 
should  be  willing  to  have  the  question  settled  by  arbitration.  The 
vestry  took  time  for  consideration,  and,  after  consulting  profesaional 
valuers,  resolved,  at  a  meeting  held  on  17th  July,  1850,  to  adopt  the 
*Qftm  P^^P^s*^  ^^  ^^  arbitration.  *This  resolution  they,  by  their  vestrj- 
^  clerk,  communicated  to  the  plaintiffs  on  July  26th.  An  arbitrator 
was  agreed  upon,  and  an  agreement  of  reference  drawn  up,  and  signed 
by  the  Chairman  of  the  vestry.  The  attorney  for  the  Company  ex- 
pressed a  doubt  whether  such  signature  were  sufficient,  unless  the  8gre^ 
ment  were  also  signed  by  a  quorum  of  the  vestrymen :  but  the  ves^- 
clerk  referred  to  sects.  13  &  14(&)  of  the  local  Act,  and  gave  a  copy 
of  a  resolution  (September  14th,  1850)  by  which  the  vestrymen  assem- 
bled, to  the  number  of  33,  had  directed  their  chairman  to  sign  en  tlieii 
behalf.  The  Chairman  did  accordingly  sign  and  seal  the  agreement  of 
reference,  to  which  the  Coinpany  also  put  their  seal. 

(a)  <*For  establishing  a  select  vestry  in  the  parish  of  St  Panoras,  in  the  ooanty  of  Middlittx* 
and  for  other  porposes  relating  thereto." 

Sect  3  enacts:  That  the  vestrymen  and  their  successors  appointed  under  this  Aet  "shsll  have, 
in  addition  to  the  several  powers  and  authorities  by  this  Act  expressly  given  to  and  vested  ia 
them,  all  sueh  poweffs  and  authorities  whatsoever  as  have  heretofore  been  lawfully  vested  ia  « 
exercised  by  the  open  or  public  vestry' of  the  said  parish." 

Sect  95  enacts :  That,  if  any  person  or  persons  shall  think  himself,  Ac,  aggrieved  by  say  nXB, 
to.,  under  this  Act,  such  person  "shall  apply  for  relief  to  the  said  vestrymen,  at  any  meetiB|t» 
be  held  within  one  calendar  month  next  i^fter  demand  made  of  such  rate,"  ^c. ;  **  and  th«  nii 
vestrymen  are  hereby  authorixed  and  empowered  (if  they  shall  think  such  person  or  pcmu 
aggrieved),  to  give  such  relief  in  the  premises  as  to  them  shall  seem  necessary ;  aad  if  ck^ 
person  or  persons  shall  not  be  satisfied'with  the  determination  of  such  vestrymen,  he,  she,  or  tbc? 
shall  be  obliged  to  pay  such  rate,"  Ac,  "and  then  he,  she,  or  they  may  appeal  to  any  Qas-ttf 
or  General  Sessions  of  the  Peace  to  be  holden  for  the  said  county  of  Middlesex,  within  tbre« 
calendar  months  next  after  such  determination  of  the  said  vestrymen,"  first  giving  notice,  M* 
and  entering  into  recognisance,  Ac. ;  and  the  Sessions  shall  hear  and  determine  the  matten  fi 
such  appeal ;  and  their  determination  shall  be  final. 

(b)  Stat  59  6. 3,o.  xxxix.,  s.  13,  enacts :  "  That  no  act  of  the  said  vestrymen  shaU  be  orbedMOfd 
to  be  good  or  valid,  unless  the  same  shall  be  done  at  some  meeting  to  be  holden  in  paisstat* 
of  this  Act  (save  and  except  as  may  be  herein  excepted) ;  and  all  the  powers  and  authoritirt  -f 
this  Actgranted  to  or  vested  in  such  vestrymen  shall  and  may  from  time  to  time  be  ex«vi^ 
by  the  migor  part  of  them  present  at  any  such  meeting  (the  number  of  such  vestrymen  pres«s: 
at  such  meeting  not  being  less  than  seven),  and  all  the  orders  and  directions  of  the  msjcr  f»^ 
of  such  vestrymen  present  at  such  meeting  sbiaU  have  the  same  force  and  effect  as  if  the  mst 
were  made  or  done  by  all  such  vestrymen  for  the  time  being  (save  and  except  as  msT^ 
herein  excepted) ;"  and  at  every  such  meeting,  if  the  vicar  be  not  present  a  ebairaMa  sbsUte 
appointed,  and  shall  have  a  casting  vote.     See  stat  1  A  2  W.  4,  e.  60,  sects.  27,  2& 

Sect  14  provides  for  entering  all  acts,  orders,  and  proceedings  of  the  vestrymen  at  eaeb  ^ 
their  meetings  in  a  book ;  which  entries  shall  be  read  at  the  next  meeting,  and,  being  ngnti  ^J 
the  chairman  of  such  meeting,  shall  be  deemed  originals,  and  shall  be  evidence  ia  all  cevt^^^ 
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The  agreement  purported  to  be  made  (14th  September,  1850)  between 
The  London  and  North  Western  Railway  Company  of  the  first  part, 
and  the  vestrymen  appointed  under  the  above-mentioned  local  Act  of 
the  other  part.  It  recited  the  making  of  the  rate,  the  Company's 
appeal  *to  the  vestry,  and  that  they  refused  to  alter  the  assess-  r^cgoi 
ment  :(a)  «<  And  whereas  it  was  afterwards  considered  that,  instead  '- 
of  proceeding  by  appeal  to  the  Court  of  Quarter  Sessions  for  the  county 
of  Middlesex  to  determine  whether  the  said  Company  were  over-rated 
by  reason  of  the  before-mentioned  assessment,  it  would  be  reasonable- 
and  expedient  to  refer  the  matter  in  difference  to  an  arbitrator :  And 
whereas  it  has  been  agreed  between  the  said  Company  and  tfie  said 
vestrymen  that  the  said  matter  in  difference,  namely  the  question  whe- 
ther the  Company  are  over-rated  in  the  said  assessment,  shall  be  referred 
to,"  &c.  (a  barrister),  upon  the  tejrms,  &c.,  after  mentioned:  «(Now 
these  presents  witness,"  &c«  It  was  then  witnessed,  and  declared  and 
agreed  by  and  between  the  said  parties,  that  the  said  matter  in  differ- 
ence, namely  the  said  question  whether,  &c.,  should  be  referred  to  the 
said  arbitrator,  who  should  have  and  exercise  in  reference  thereto  all 
the  powers  which  the  General  or  Quarter  Sessions  might  have  had  on 
appeal  against  the  said  rate  under  the  local  Act:  and  that  the  award, 
should  be  final  and  conclusive,  &c.,  and  that  both  parties  would  abide 
by  and  perform  the  same ;  and  that  the  agreement  and  award  might  be 
made  a  rule  of  Court.  <«  And  it  is  hereby  further  agreed  that,  inas-. 
much  as  tfie  said  Company  have  paid  the  full  amount  of  the  rate  charged 
upon  them  in  respect  of  the  before-menti(med  assessments  on  the  several 
properties  hereinbefore  described,  if  the  arbitrator  shall  award  that  the 
assessment  on  any  such  properties  shall  be  reduced,  the  amount  so  over- 
paid shall  be  credited  to  the  Company  on  account  of  the  next  succeed- 
ing rate.  *And  lastly  it  is  hereby  agreed  that  the  award  of  the  r^cg^A 
said  arbitrator  in  reference  to  the  said  assessment  of  the  16th  of  ^ 
March,  1850,  shall  regulate  the  assessment  to  any  future  rates  which 
may  be  made  by  the  said  parish  up  to  the  date  of  such  award ;  and 
that  all  payments  made  by  the  Company  in  respect  of  such  future  rates 
shall  be  treated  and  considered  as  payments  on  account,  in  the  same 
manner  as  the  payment  already  made  in  respect  of  the  present  rate." 

The  parties  attended  before  the  arbitrator  and  went  into  their  proofs ; 
and  he,  on  29th  April,  1851,  made  and  published  his  award,  which  was 
taken  up  by  the  vestry-clerk  on  behalf  of  the  vestry.  The  award 
assigned  certain  rateable  values  to  the  Company's  property  subject  to 
assessment  in  different  parts  of  the  parish,  and  concluded  by  a  finding, 
that  the  Company  were  over-rated  by  the  assessment  in  question,  and 
that  the  sum  payable  by  them  should  be  reduced  to  908^  8«.  8d. 

Between  the  date  of  the  agreement  and  that  of  the  award,  two  other 

(a)  An  sSdarit  on  behalf  of  the  plaintiffi  denied  that,  in  faot,  the  Testry  ever  did  reftue,  or 
tome  to  any  actual  deoiiion  on  the  snbjeot 
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rates  were  made  (lle2.  in  the  pound  on  21st  September,  1850,  and  lOd. 
in  the  pound  on  22d  March,  1851)  on  the  same  rateable  value  (27,350{.) 
as  the  said  rate  of  16th  March,  1850 ;  and,  in  consequence  of  the 
stipulations  in  that  behalf  in  the  agreement  of  reference,  the  Gooipanj 
had  paid  the  rate  of  September  21  st ;  but  that  of  March  22d  remained 
unpaid.  Calculating  the  amount  of  the  two  rates  paid  bj  the  Companj 
(16th  March  and  21st  September,  1850)  on  the  assessable  value  u 
reduced  by  the  award,  they  had  overpaid  to  the  amount  of  llOOi.  oo 
those  two  rates,  and  the  balance  exceeded,  by  4182.  15«.,  the  amoimt 
due  on  the  third  rate,  at  the  reduced  estimate. 

A  committee  of  the  vestry  reported  to  theuk  (on  25th  June,  1851) 
*Q»^1  ^^^  I'GSult  of  the  arbitration,  and  Recommended  that  a  payment 
^  should  be  made  to  the  Company,  and  the  assessment  reconsidered 
at  the  next  rating ;  which  report  the  vestry  adopted.  At  an  interview 
some  time  after  the  making  of  the  award,  the  vestry-clerk  observed  to 
the  Company's  solicitor  that  there  was  some  mistake  in  the  award;  for 
that  the  sum  fixed  thereby  as  payable  by  the  Company  in  respect  of  the 
assessment  differed  from  the  sum  which  the  rate  would  amount  to  if 
calculated  at  Is.  Id.  in  the  pound  on  the  rateable  value  of  the  several 
properties  referred  to  in  the  award :  but  no  intimation  was  given  that 
the  vestry  intended  to  dispute  the  award.  The  Company *s  solicitor,  in 
July,  called  upon  the  vestry-clerk  for  a  settlement  of  the  accounts,  and 
proposed  (July  17th)  to  take  the  figures  at  which  th<9  arbitrator  assessed 
the  rateable  value  of  the  different  properties,  and  consider  such  part  of 
the  award  as  referred  to  the  total  amount  immaterial.  The  vestrymen, 
on  July  18th,  served  the  Company  with  a  summons  to  pay  11392.  111. 
8e2.,  alleged  to  be  due  on  the  rate  of  March  22d,  1851.  The  parties, 
in  September,  1851,  attended  before  a  magistrate ;  and  the  vestrymen 
contended  that  the  award  was  invalid  and  the  rate  of  March  22d  dne, 
and  that  no  money  had  been  paid  specifically  in  discharge  of  the 
particular  rate.  The  magistrate,  as  there  was  a  dispute  on  the  award, 
declined  to  take  notice  of  it,  and  issued  a  distress  warrant.  A  seixore 
was  made ;  and  the  Company  replevied. 

The  vestry-clerk  made  affidavit  in  answer,  stating  that,  after  the  last 
hearing  before  the  arbitrator,  the  deponent  requested  him  to  appoint 
another  meeting  for  the  purpose  of  inquiring  into  the  accuracy  of  cer- 
tain estimates  and  calculations  which  had  been  put  in  on  behalf  of  the 
company,  and  which  deponent,  in  his  communication  to  the  arbitrator, 
alleged  to  be  erroneous :  that  the  arbitrator  sent  an  answer  declining  to 
♦Q5^4.1  °^^^®  ^^^^  ^appointment,  inasmuch  as  the  company's  counsel,  to 
-'  whom  he  had  spoken,  objected  to  a  re-opening  of  the  case :  that 
the  arbitrator  had  in  fact  under-estimated  the  company's  property,  and 
that  there  was  a  mistake  on  the  face  of  the  award,  as  the  arbitrator 
therein  made  the  rateable  value  of  the  company's  premises  16,4632.  but 
fixed  the  rate  payable  in  respect  of  them  at  9082.  8«.  3d.,  which  was  not 


17  ADOLPHUS  &  ELLIS.    N.  8.  984 

the  correct  amount  at  1$.  Id.  in  the  pound :  that  deponent  saggested 
to  the  company's  solicitor  that  the  award  should  be  referred  back  to  the 
arbitrator,  which  was  declined  on  behalf  of  the  company,  and  they  in- 
sisted that  the  rateable  value,  as  fixed  by  the  arbitrator,  should  stand, 
and  the  amount  of  rate,  as  calculated  by  him,  be  disregarded :  that  de- 
ponent then  said  that,  if  they  persisted  in  such  refusal,  the  yestry 
would  contest  the  validity  of  the  award,  and  levy  the  last  rate  under  a 
magistrate's  summons ;  to  which  the  company's  solicitor  answered  that 
they  should  then  replevy  and  try  the  right :  That,  in  May,  1851,  forty 
vestrymen  were  elected  for  the  parisl^  under  stat.  1  &  2  W.  4,  c.  60  . 
(Sir  J.  Hobhouse's  Act),  in  the  room  of  forty  who  then  retired":  «« That 
the  said  newly  elected  vestrymen,  without  desiring  to  disturb  the  arrange* 
ments  of  their  predecessors  as  to  any  rates  already  paid  by  the  said 
company,  declined  to  admit  the  fairness  and  justice  of  the  assessment 
which  the  said  William  Wagstaff"  (the  company's  solicitor)  <«  insisted 
the  vestry  was  bound  to  adopt,  by  virtue  of  the  said  award:"  and  that 
depoLont,  on  18th  July,  1851,  informed  the  said  W.  W.  <<  that  the  ves- 
try, as  then  constituted,  disputed  the  validity  of  the  said  award,  and 
had  come  to  the  conclusion  that  they  were  not  bound  to  adopt  the  con- 
Btruction  of  it  which  he  had  suggested  on  the  part  of  the  said  company ;" 
and  that  they  had  determined  to  cause  the  ^company  to  be  sum-  r^cq^;- 
moned  before  a  magistrate  for  the  purpose  «<  of  trying  the  validity  *- 
of  the  said  award,  and  ascertaining  whether  the  construction  which  the 
Baid  company  insisted  should  be  put  upon  thq  said  award  was  correct  or 
not."  The  affidavit  then  stated  the  proceedings  on  the  summons,  and 
upon  the  execution  of  the  warrant. 

OratadeTf  BramweU,  and  BagUy  now  showed  cause. — The  plaintiffs 
in  replevin  are  calling  upon  the  Court  to  stay  their  own  proceedings. 
[GoLBiUDQE,  J. — ^Both  parties  are  actors.]  The  ground  of  motion  is 
that  the  proceedings  in  contravention  of  the  award  are  a  breach  of  faith. 
It  must  be  admitted  that  the  award  stands  unreversed,  no  motion  hav- 
ing been  made  to  set  it  aside :  but  the  parishioners  are  not  obliged  to 
adopt  it.  The  vestrymen  who  agreed  to  be  bound  by  it  could  not  bind 
their  successors.  [Lord  Campbell,  C.  J. — The  conduct  pursued  i§  very 
disgraceful  to  the  parish.  Coleridqe,  J. — Who  could  deal  with  a  pa- 
rish which  acted  upon  such  views  ?]  The  vestry  stand  upon  their  right. 
They  are  differently  constituted  from  the  vestry  which  consented  to  the 
reference,  and  may  consult  what  appears  to  them  to  be  the  good  of  the  rate- 
payers. It  has  been  decided  that  overseers  cannot  submit  the  amount 
of  a  rate  to  arbitration  without  the  intervention  of  justices  ;  Thorp  v* 
Cole,  2  Cro.  M.  &  R.  367,t  S.  C.  5  Tyr.  1047.  [Lord  Campbell,  C. 
J. — The  question  here  turns  upon  the  good  faith.  The  Court  constantly 
Btays  proceedings  against  which  there  is  no  legal  defence,  because  they 
are  against  good  faith.   Coleridge,  J. — ^By  agreeing  to  a  reference  you 

(a)  Judgme^.  affirmed  in  Bxeh.  Ch.;  Thorp  v.  CoU,  1  M.  4  W.  631;t  S.  0.  6  Tyr.  1064. 
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*d8f)1  ^^^^  ^^  ^^®  plaintifis  oat  *of  their  direct  course  of  defence. 
^  WiQHTMAN,  J. — They  would  have  sought  their  remedy  longeiDce 
by  appeal.  Lord  Campbell,  C.  J. — An  individual  would  have  been 
bound  by  the  agreement  as  the  plaintiffs  seek  to  bind  you :  a  parish 
must  be  considered  as  a  corporation  for  this  purpose*  You  have  to  con- 
tend  that  the  award,  even  if  unobjectionable,  would  not  bind  you.  Ai 
to  the  good  of  the  rate-payers,  an  arrangement  of  this  kind  may  be  very 
beneficial  to  them,  as  it  was  in  the  Tilehurst  Ca8e.(a)]  The  plaintiffi 
would  have  a  right  of  action  on  the  agreement  if  the  award  were  valid. 
They  might  have  appealed  notwithstanding  the  agreement.  It  is  trne 
that  the  defendants  have  not  moved  to  set  the  award  aside ;  but  there 
are  two  modes  of  trying  the  validity  of  an  award :  to  move  that  it  be 
set  aside,  or  to  put  the  opposite  party  under  the  necessity  of  enfomng 
it.  [GoLBRiDGB,  J. — It  is  Dot  trying  the  validity  of  an  award  to  say 
that  no  award  can  bind  you.  Lord  Campbell,  C.  J. — ^Your  argument  is 
that  each  party  might  have  treated  their  agreement  as  anuUity,  if  it  suited 
their  interest.]  That  is  the  legal  argument ;  but  the  facts  afford  some 
equitable  ground  for  the  coarse  taken  by  the  defendants.  The  morality  of 
the  proceeding,  however,  is  not  in  question.  If  the  Court  interfere  in 
this  instance,  will  they  always  interfere  in  similar  cases  ?  Or  at  what 
degree  of  dishonesty  will  they  draw  the  line  ?  It  is  better  that  some 
.  moral  wrong  should  be  done  in  an  individual  case  than  that  such  ques- 
tions should  recur.  Parties  should  not  be  encouraged  to  bring  replevin, 
and  execute  a  bond,  for  the  direct  purpose  of  having  their  proceedings 
set  aside.  Stat.  8  &  4  W.  4,  e.  52,  s.  89,  renders  a  submission  to 
arbitration  irrevocable  (except  as  there  mentioned)  if  it  can  be  made  a 
*9871  *^^^  ^^  Court :  but  this  submission  could  not  be  made  a  role 
-*  of  Court ;  nor  has  there  been  any  application  for  that  purpose. 

PasfUej/^  contrcL — The  submission  to  reference  was  fully  acquiesced 
in  by  the  vestry  in  July,  1850,  and  their  powers,  under  stat.  59  6.  S, 
c.  xxxix.,  8.  8,  are  entirely  different  from  those  of  an  overseer :  this 
case,  therefore,  is  not  governed  by  Thorp  v.  Cole,  2  Cro.  M.  &  R.  367,t 
S.  C.  5  Tyr.  1047,  which,  moreover,  does  not  touch  the  question  of 
good  faith.  Stat.  1  &  2  W.  4,  c.  60,  under  which  the  vestry  are  elected, 
does  not  affect  this  case:  the  right  of  appeal  to  the  vestry  and  from 
them  to  the  Sessions,  under  s.  59  of  the  local  Act,  remained  analtered. 
[Patteson,  J. — The  Company  have  paid  the  whole  rates  of  March  and 
September,  1850.]    (Pashley  was  then  stopped  by  the  Court.) 

Lord  Campbell,  C.  J. — This  rule  must  be  absolute.  The  conduct 
of  the  parish  has  been  extremely  disreputable.  The  agreement  ent^ed 
into  was  most  advantageous  for  the  parishioners  and  for  the  Company: 
the  stipulation  for  payment  of  a  certain  sum,  to  be  credited  to  the  Com- 
pany in  their  ultimate  account  with  the  parish,  was  a  reasonable  one^ 
and  to  be  enforced  if  we  possibly  can  do  so.     The  parish  deprived  the 

(a)  Begina  o.  Gnat  Weitera  BiOlwaj  Company,  16  Q.  B.  879, 1085  ^B.  a  L.  B.  tqL  60). 
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Company  of  their  appeal,  and  inveigled  them  into  a  wrong  coarse,  if 
the  veetry  did  not  intend  to  go  through  with  the  reference.  An  award 
is  made,  showing  that  the  Company  have  overpaid :  then  the  vestry 
determine,  not  that  they  will  move  to  set  aside  the  award,  but  that  they 
will  hold  the  proceeding  at  defiance :  and  they  distrain  for  a  rate  made 
pending  the  reference,  on  the  scale  of  *the  former  assessment,  ri^goo 
The  conduct  is  most  dishonourable:  and  the  only  question  is  ^ 
upon  our  right  to  interpose.  I  think  that  we  have  that  right,  on  the 
ground  that  the  vestry  have  deprived  thq  Company  of  an  appeal,  and 
that  it  was  a  violation  of  their  agreement  to  institute  such  proceedings 
as  have  brought  about  the  action  which  wo  are  now  called  upon  to  stay. 
Under  the  peculiar  circumstances  of  the  case,  this  rule  must  be  abso- 
lute. 

Pattbson,  J. — ^Without  deciding  whether  or  not  this  agreement 
bound  the  present  vestry,  I  think  it  clear  that,  under  the  circumstances 
which  have  taken  place,  the  rule  ought  to  be  absolute. 

CoLERiDGB,  J. — There  are  certain  instances  in  which  the  Courts  havo 
interfered  when  proceedings  have  been  taken  in  violation  of  good  faith  • 
and,  if  ever  there  was  a  case  for  such  interference,  it  is  this.  By  the 
transaction  stated  to  us,  the  vestry  have  gained  an  opportunity  of 
making  a  rate  without  appeal.  Can  they  now  depart  from  the  terms 
held  out  at  that  time,  and  say  that  the  Court  shall  not  interpose  7 

WiGHTMAN,  J. — This  is  in  form  an  action  at  the  suit  of  the  Com- 
pany ;  but  it  may  be  treated  as,  in  effect,  an  action  by  the  parish  to 
enforce  a  rate.  The  very  ground  on  which  we  have  interfered  in  for- 
mer cases  to  stay  proceedings  is  that  the  party  applying  had  no  legal 
redress,  but  would  1)e  subject  to  injustice  by  a  breach  of  faith  if  the 
action  went  on.  Here  the  defendants  have  acquired  a  benefit  at  the 
expense  of  the  ^Company,  which  they  would  not  have  had  but  for  the 
transaction  which  they  are  seeking  to  annul.  Rule  absolute. 
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A^appUed  to  D.  and  S.,  who  w«ro  in  paitnonhip,  for  a  loan.  B.  and  S.  garo  him  an  aeeeptanctf 
by  D.  alono ;  and  A.  signed  an  aeknowledgmenty  in  which  he  declared  that,  if  he  discounted 
D/s  aeceptancoi  he  would  remit  his  own  aooeptanoe  to  D.  and  S.  A.  did  get  D/s  acceptance 
discounted,  but  did  not  remit  his  own  aooeptanoe.  D.  was  afterwards  sued  hj  the  holder  of 
his  acceptance,  and  paid  the  amount  out  of  the  partnership  funds. 

Held,  that  D.  was  entitled  to  sue  A.  for  monej  paid  to  his  use,  upon  an  Implied  contract  by 
A.  to  indemnify  him,  arising  upon  I),  being  compelled  to  pay  the  acceptance :  and  that  6.  need 
not  join  in  such  notion,  although  if  an  action  had  been  brought  against  A.  on  the  written 
agreement,  for  not  remitting  the  cross  aooeptanoe,  8.  must  then  hare  been  a  oo-plaintiiF. 

Assumpsit  for  money  paid,  and  on  an  account  stated.    Plea,  Non 
assumpsit.     Issue  thereon. 

On  the  trial,  before  Lord  Campbell,  G.  J.^  at  the  London  sittings 
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after  last  Trinity  Term,  it  appeared  that  the  plaintiff  and  a  person 
named  Sheppard  were  in  parthership  together :  and  that,  in  November, 
1850,  the  defendant's  son  applied  to  them  for  a  loan  of  1002.  The 
plaintiff  gave  him  a  bill  accepted  by  the  plaintiff  alone ;  and  defendant's 
son  signed  the  following  memorandum : 

<<  Southampton,  November  24th,  1850. 

«( I  hereby  acknowledge  that  I  have  received  from  Messrs.  Driver  and 
Sheppard  Mr.  Driver's  acceptance  for  one  hundred  pounds  (1002.)  at 
three  months  from  this  date ;  and,  in  case  I  discount  it  in  town,  I  will 
remit  them  my  acceptance  for  the  same  amount  and  at  four  months. 
"  Pro  Thomas  Burton.    Frederick  Burton." 

The  defendant  got  the  plaintiff's  acceptance  discounted,  but  did  not 
remit  his  own.  The  plaintiff  was  sued  upon  his  acceptance  by  a  third 
party,  who  was  the  holder ;  and  he  paid  the  amount  out  of  the  partner- 
ship funds.  He  then  brought  the  present  action  to  recover  such 
amount.  It  was  objected  that  Sheppard  should  have  been  a  co-plaintiff, 
and  also  that  an  action  for  money  paid  did  not  lie.  The  Lord  Chief 
Justice  directed  a  nonsuit  to  be  entered,  leave  being  reserved  to  the 
*QQ01  P^^^^^^  ^^  move  to  *set  aside  the  nonsuit,  and  to  enter  a  verdict 
-'  for  the  plaintiff. 

Watson^  in  last  Michaelmas  Term,  obtained  a  rule  nisi  accordingly. 
In  this  term,(a) 

Knowles  and  DocUwarth  showed  cause. — The  action  should  have  been 
by  Driver  and  Sheppard  jointly.  The  present  action  assumes  an  im- 
plied agreement  between  the  plaintiff  and  the  defendant,  that  the 
defendant  should  repay  to  the  plaintiff  the  amount  of  his  acceptance. 
But,  first,  it  is  clear,  upon  the  evidence,  that  such  implied  agreement, 
if  it  existed  at  all,  was  not  between  the  plaintiff  and  the  defendant 
alone,  but  between  the  plaintiff's  firm  and  the  defendant.  The  accept- 
ance was  by  Driver  alone ;  but  it  was  given  in  consequence  of  an  appli- 
cation to  Driver  and  Sheppard.  The  effect  of  the  transaction  is  the 
same  as  if  Driver  and  Sheppard  had  given  the  acceptance  of  any  third 
« party.  Secondly,  such  implied  agreement  would  arise  only  upon  Driver 
having  to  pay  the  amount  of  his  acceptance ;  but  it  is  paid,  not  out  of 
Driver *s  money,  but  out  of  the  partnership  funds.  The  action,  there- 
fore, ought  to  be  by  both  partners  jointly,  inasmuch  as  they  have^i 
joint  interest  and  a  joint  liability ;  Slingsby's  Case,  5  Rep.  18  b,  Os- 
borne V.  Harper,  5  East,  225,  Anderson  v.  Martindale,  1  East,  497. 
The  nonjoinder  of  Sheppard  is  not  a  merely  technical  point :  if  Shep- 
pard had  joined,  the  defendant  would  have  been  able  to  plead  a  set-off 
against  the  firm,  which  he  is  now  precluded  from  doing.  Moreover,  an 
♦QQ11  ^^^^^^  ^^^  money  paid  does  not  lie  under  these  ^circumstances. 
^  Any  implied  agreement  is  destroyed  by  the  special  agreement 
contained  in  the  memorandum  signed  on  behalf  of  the  defendant ;  and 

(a)  JanuBry  ISUl    Before  Lord  Campbell*  T  J.,  Patteeon,  Coleridge,  and  Wightmaa  Ju 
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it  is  npon  that  special  agreement  by  the  defendant  to  remit  his  accept- 
ance that  the  action  should  have  been  brought ;  Buckler  v.  Buttivant, 
8  East,  72.  [Coleridge,  J. — The  special  agreement,  on  the  face  of  it, 
18  with  another  party.]  The  consideration  npon  which  the  acceptance 
of  the  plaintiff  is  given  is  the  remitting  of  the  defendant's  acceptance ; 
the  implied  agreement,  therefore,  to  repay  the  amount  of  the  plaintiff's 
acceptance  is  excluded,  and  an  action  for  money  paid  will  not  lie.  Tous- 
saint  V.  Martinnant,  2  T.  R.  100,  is  in  point.  It  is  true  that  in  the 
present  case  the  cross  acceptance  was  not  given  as  in  Buckler  v.  Butti- 
vant ;  but  the  result  of  the  special  agreement  to  give  a  cross  acceptance 
is  the  same  as  in  that  case ;  'the  action  can  be  only  upon  such  special 
agreement. 

Watson  and  Maynard^  contrit. — The  plaintiff  is  entitled  to  sue  alone. 
The  money  was  paid  by  him  to  discharge  his  own  separate  liability.  It 
is  contended  that  the  action  can  be  brought  only  by  those  with  whom 
the  original  contract  was  made.  But  that  is  not  so ;  if  the  acceptance 
had  been  given  by  Driver  and  Sheppard,  and  Driver  alone  had  been 
compelled  to  pay,  Driver  might  have  sued  alone.  Osborne  v.  Harper  is 
not  in  point :  there  was  no  joint  payment  here.  The  party  who  paid 
the  amount  of  the  acceptance  was  Driver  alone,  although  he  drew  upon 
the  partnership  account.  [Lord  Campbell,  G.  J. — Is  it  not  practically 
the  same  as  if  both  partners  had  paid  7]  The  money  was  paid  out  of 
the  partnership  account ;  but  it  was  paid  to  discharge  ^Driver's  r^cqoA 
liability  only.  The  action  was  against  him  alone ;  he  had  no  de-  *- 
fence,  and  paid  the  money  out  of  a  fund  which  was  under  his  control. 
The  nature  of  that  fund  is  not  material ;  the  real  question  is  whose  lia- 
bility was  discharged  by  the  payment.  [Lord  Campbell,  C.  J. — If  it 
was  a  separate  transaction  with  Driver,  it  would  not  signify  with  whose 
money  the  payment  was  made.]  It  is  a  separate  transaction  as  regards 
the  acceptance,  though  not  as  regards  the  special  agreement.  [Lord 
Campbell,  C.  J. — As  between  Driver  and  the  holder  of  the  acceptance, 
Driver  alone  was  liable ;  as  between  Driver  and  the  defendant,  Drivef 
appears  to  have  acted  with  Sheppard  throughout.]  Thi^t  may  be  so ; 
but  the  plaintiff  is  not  suing  upon  the  special  agreement.  It  is  con- 
tended, but  not  correctly,  that  the  action  should  have  been  upon  such 
special  agreement,  and  that  an  action  for  money  paid  will  not  lie.  An 
action  for  money  paid  lies  in  three  cases :  first,  where  the  plaintiff  pays 
at  the  request  of  the  defendant ;  secondly,  where  the  plaintiff  (as  here) 
pays,  by  compulsion,  a  debt  for  which,  as  between  himself  and  the  de- 
fendant, the  defendant  is  primarily  liable;  thirdly,  where,  there  being 
no  original  debt,  the  plaintiff  is  compelled  by  the  wrongful  act  of  the 
defendant  to  pay.  The  acceptance  of  Driver  was,  substantially,  an  ac- 
commodation acceptance,  the  consideration  upon  which  it  was  given 
having  failed.  The  defendant  agreed  to  give  a  cross  acceptance  by  way 
of  indemnity.     He  did  not  do  so :  and  he  was  therefore  bound  to  pay 

8b2 
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the  amoant  of  Driver's  acceptance  upon  its  matority.  He  did  not  pay 
it;  and  Driver  was  consequentlj  compelled  to  pay  that  which  the 
defendant  ought  to  have  paid.  The  defendant  is  therefore  liahle  to 
an  action  for  money  paid,  at  the  suit  of  Driver.  The  defanlt  of  the 
*QQ^1  defendant  in  not  remitting  his  cross  ^acceptance  destroyed  the 
-'  special  contract,  and  cheated  an  implied  contract  to  indemnify 
Driver  for  his  compulsory  payment.  [Lord  Campbsll,  G.  J. — I  nnder- 
stand  you  to  say  that,  if  the  defendant  had  given  his  cross  acceptance, 
he  would  not  have  been  bound  to  take  up  Driver's.]  That  is  so.  Wh<m 
he  failed  to  give  his  cross  acceptance,  and  the  plaintiff  was  thereupon 
compelled  to  pay,  the  implied  contract^  arose ;  Bleaden  v.  Charles,  7 
Bing.  246  (E.  C.  L.  R.  vol.  20),  Asprey  v.  Levy,  16  M.  &  W.  851t 
(recognised  in  Hooper  v.  Treffry,  1  Ezch.  17.)t  [Lord  Campbell,  C. 
J. — It  is  much  the  sa!ne  case  as  where  a  lessee  assigns,  and  the  lessor, 
through  default  of  the  assignee,  is  compelled  to  make  a  payment  which 
the  assignee  should  have  made.]  In  that  case  the  lessor  may  have  in 
action  for  money  paid  against  the  assignee,  provided  there  was  no  ori- 
ginal obligation  on  the  lessor  to  pay.  The  rule  appears  in  Spencer  v. 
Parry,  3  A.  &  E.  881  (E.  C.  L.  R.  vol.  80).  It  is  objected  that  there 
was  no  privity  between  the  plaintiff  and  the  defendant.  But  the  deci- 
sion in  Hooper  v,  Treffry  shows  that  the  fact  of  the  plaintiff's  accept- 
ance being  given  to  the  defendant  at  his  request  creates  a  suflScient 
privity  between  the  two.  As  to  the  argument  that  the  defendant  can- 
not plead  a  set-off,  owing  to  the  nonjoinder  of  Sheppard,  it  is  clear 
that  he  could  not  at  any  rate  have  pleaded  it  upon  the  present  con- 
tract, which  is  simply  a  contract  to  indemnify.  Our.  adv.  vuU. 

Lord  Campbell,  G.  J.,  on  a  subsequent  day  of  the  term  (January 
27th),  delivered  judgment. 

*QQ41  ^'^^^  defendant  wanted  an  advance  of  money  from  Driver  and 
-'  Sheppard.  They,  instead  of  money,  sent  him  an  acceptance  of 
Driver  alone.  The  defendant  agreed  that  if  he  discounted  that  accept- 
ance he  would  give  his  own  acceptance  to  Driver  and  Sheppard.  He 
did  discount  Driver's  acceptance,  but  did  not  give  his  own.  Afterwards 
Driver  was  sued  by  a  holder  on  his  acceptance,  and  paid  the  money  ont 
of  the  funds  of  Driver  and  Sheppard.  He  then  brought  this  action 
against  the  defendant  for  money  paid.  The  question  is,  whether  Shep- 
pard ought  to  have  been  a  co-plaintiff. 

If  this  had  been  an  action  on  the  agreement  itself,  doubtless  Shep- 
pard must,  have  been  joined  as  a  plaintiff.  But,  when  the  defendant 
refused  to  give  hi^  acceptance  according  to  the  agreement,  it  appears  to 
us  that  the  acceptance  of  Driver  became  one  without  consideration  for 
the  accommodation  of  the  defendant ;  and  thereupon  a  new  implied  con- 
tract arose  by  law  on  the  part  of  the  defendant  to  indemnify  the  acoom- 
modation  acceptor,  that  is,  the  plaintiff  Driver  alone.  He  alone  could 
be  liable  to  the  holder  of  the  bill ;  and  he  alone  was  sued :  and,  although 
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the  money  he  paid  to  take  np  his  acceptance  was  that  of  himself  and 
Sheppard,  yet  we  think  that  it  was  his  payment  as  tnach  as  if  he  had 
borrowed  the  money  from  his  bankers  or  any  stranger. 

If,  under  the  new  state  of  things,  when  the  defendant  had  refused  to 
give  his  acceptance,  he  had  in  fact  requested  Driver  and  Sheppard  to 
take  up  Driver's  acceptance,  he  might  have  been  liable  to  both  for 
money  paid :  but,  in  the  absence  of  any  such  request,  we  think  that  the 
legal  right  to  sue  for  money  paid  must  depend  on  the  legal  liability ; 
and  that  was  in  Driver  alone.  Rule  absolute. 


f 
♦REEVES  and  Another,  Trustees  of  The  Second  Borough  of  r<,QQc 
SOUTHWARK  Benefit  Building  and  Investment  Association,  *- 
V.  WHITE. 

DecUration,  in  ooTenant,  set  ont  an  indentore  of  mortgage  between  the  tnutees  of  a  benefit 
boilding  society  and  defendant,  a  member,  by  which,  in  consideration  of  6002.,  appropriated 
and  paid  to  defendant  in  respect  of  bis  shares,  defendant  mortgaged  certain  land  to  the 
trastees,  for  the  use  and  benefit  of  the  society,  and  corenanted  to  observe  all  the  rales  of  the 
socie^,  and  to  make  all  payments,  in  respect  of  his  shares,  which  were  required  by  the  said 
rules.  BreAches :  ^1.  That  defendant  did  not  pay  certain  monthly  instalments,  according  to 
rule  19 ;  2.  That  he  did  not  pay  the  subscriptions  upon  his  said  shares,  according  to  rule  18; 
8.  That  he  did  not  pay  certain  fines  incurred  by  him,  under  rules  IS  and  14,  by  non-payment 
of  the  said  instalments  and  subscriptions. 

Pleas :  1.  That  rule  83  prorided  that  **  the  directors  shall  decide  upon  all  disputes  that  may 
arise  between  this  society  and  any  member,"  "  respecting  the  construction  of  or  any  omission 
in  these  rules,  or  respecting  any  other  matter  relating  to  this  society  and  such  member  f* 
''and  the  decision  of  the  directors,  If  satisfactory  to  both  parties,  shall  be  conelusire;  but,  if 
not  satisfactory,  such  dispute  shall  be  referred  to  arbitrators,  pursuant  to  stat  10  0. 4,  c.  66,  s. 
27  :"  That  the  causes  of  action  were  matters  in  dispute  between  the  socie^  and  defendant  u 
a  meml)€r,  respecting  matters  relating  to  the  society :  that  arbitrators  were  duly  appointed 
according  to  Uie  said  rules,  and  continued  to  be  srbitrators  thenceforth,  Ac. :  and  that  defend- 
ant never  had  notice  of  or  assented  to  any  decision  of  the  directors,  and  had  always  been 
ready  and  willing,  as  the  directors  and  the  plaintiffs  weU  knew,  to  refer  the  said  matters  to 
the  said  arbitrators.    Verification. 

2.  That  rule  18  declared  that,  before  any  member  should  be  allowed  to  receive  the  amount 
of  the  appropriation  mentioned  in  the  rule,  he  should  deliver  to  the  manager  a  statement  in 
writing  containing  the  nature  and  situation  of  the  premises  intended  to  be  offered  as  security, 
and,  if,  after  a  survey,  and  report  made  to  the  directors,  they  were  satisfied  that  the  premises 
were  sufficient  security,  they  should  have  the  title  examined  and  approved,  and  then  200Z. 
should  be  advanced  by  the  Association  upon  the  member  executing  a  mortgage  to  them  of 
the  property  purchased  by  the  appropriatitm,  or  other  property.  That  rule  19  provided  that, 
if,  after  execution  of  a  mortgage,  a  member  fikUed,  for  six  monthly  nights,  to  pay  and 
observe  all  subscriptions,  payments,  and  regulations,  the  directors  should  appoint  a  person  to 
eoUeet  the  rents  and  profits  of  the  premises ;  and,  if  these  were  insufficient,  or  if  the  member 
reftased  to  allow  or  empower  such  eoUection,  or,  if  required,  himself  to  collect  and  pay,  the 
directors  were  empowered  to  sell  the  property  mortgaged.  That  the  present  causes  of  action 
were  in  respect  of  subscriptions  and  other  payments,  due  from  defendant  for  more  than  six 
calendar  months  after  the  execution  by  him,  as  a  member,  of  the  mortgage  deed :  and  that 
defendant,  after  his  execution  of  the  deed,  neglected  for  six  monthly  nights  to  pay  and  perform 
his  subscriptions,  payments,  and  regulations.  That  the  mortgaged  premises  always  had  been 
and  were  sufficient  security :  and  that,  if  the  directors  had  appointed  a  person  to  ooUecl 
the  rents  and  profits,  the  proceeds  would  have  sufficed  to  discharge  aU  costs  of  collection,  and 
reimburse  to  the  Ajuociation  all  the  said  subscriptions  and  other  payments.  And  that  defend- 
ant had  always  been  ready  and  willing  to  allow  and  empower  saoh  collection ;  but  that  neither 
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the  directors  nor  the  trustees  had  appointed  any  person  to  coUect  the  said  rents  and  profit^ 
or  required  defendant  to  oolleet  them  himself.    Verification. 

Replieation  to  plea  1.  That  the  rules  were  duly  oertified,  allowed,  and  enrolled,  and  the  first 
meeting  of  the  Society  after  suoh  enrolment  was  held,  before  defendant  became  a  menbcr 
or  executed  the  mortgage  deed.  That,  by  aceidenli  mistake,  and  oversight  on  the  part  of  tfa« 
Society  and  its  officers  and  members,  no  arbitrators  were  elected  or  appointed,  aoeordiog  ti 
rule  33,  at  such  meeting  or  afterwards ;  and  that,  when  defendant  became  a  member,  aad 
when  the  causes  of  action  accrued,  and  at  the  commencement  of  this  suit,  there  were  m 
arbitrators  to  whom  any  such  matters  as  mentioned  in  the  said  rule  could  be  referred.  Witli- 
ont  this,  that  arbitrators  were  duly  appointed,  ike. 

Held,  on  demurrer  to  the  replication  to  plea  I : 

1.  That  the  declaration  showed  a  right  of  action  in  plaintiffs  as  trustees,  under  stats.  6  &  7  If. 
4,  c.  32,  s.  4,  and  10  G.  4,  o.  56,  s.  21 : 

8.  That  plea  1  was  good,  inasmuch  as  the  summary  remedy  provided  by  the  statutes  for  iIn 
settlement  of  disputes  by  arbitration  is  exclusive,  and  ousts  the  superior  Courts  of  juis- 
diction : 

S.  That  the  traverse,  in  the  replication  to  plea  1,  of  the  allegation  that  arbitrators  had  be«a 
duly  appointed,  was  a  sufficient  answer  to  such  plea. 

Held,  also,  on  demurrer  to^plea  2,  That  plaintiffs  were  entitled  to  Judgment,  inaimueli  u 
the  power  to  collect  rents,  or  to  sell,  given  to  the  directors  by  rule  19,  did  not  prevent  brispof 
an  action  on  the  express  covenant  to  pay  the  subscriptions. 

Covenant.  The  declaration  stated  that,  after  the  passing  of  stat. 
♦QQfSI  ^  ^  ^^  Vict.  c.  27,  the  above-uamed  ^Association,  being  a  bene- 
-'  fit  building  society,  was  formed  and  established  in  pursuance  of 
the  statutes  then  in  force,  and  then  made  certain  rules  for  its  go?era- 
ment,  which  were  afterwards  dulj  certified,  allowed,  and  entered,  in 
pursuance  of  the  statutes  in  that  behalf;  and  which  said  rules,  &c.  The 
count  then  recited  certain  of  the  rules,  as  follows. 

3.  That  the  first  meeting  of  this  Society  should  be  held  to  receive  enbacriptions 
and  other  moneys  on  the  11th  February,  18fl7,  at  the  Literary  Institution,  Borough 
Koad,  in  the  county  of  Surrey,  where  the  future  meetings  of  the  Society  were  to  be 
hold  on  the  second  Thursday  in  eyery  succeeding  month  between  the  hours  of  seTeo 
and  nine  o'clock  in  the  evening,  or  at  such  other  times  and  places  as  the  board  of 
directors  might  from  time  to  time  appoint;  but,  should  the  last  meeting  fall  od 
Christmas  Day,  the  subscriptions,  &o.,  should  be  payable  on  the  following  day. 

6.  That  all  deeds,  writings,  and  securities  to  and  from  the  Society  should  be  msds 
and  taken  in  the  names  of  the  trustees.  That,  when  the  trustees  should  be  required 
to  commence  or  defend  any  action,  suit,  or  prosecution  in  law  or  equity,  they  should 
receive  at  the  expense  of  the  Society  a  bond  of  indemnity  from  the  directors,  vbo 
were  thereby  empowered  to  execute  the  same  at  the  cost  and  liability  of  that  Societj. 

13.  That  each  member  should,  at  the  first  monthly  meeting  of  the  association,  psj 
his  or  her  subscription  of  lis,  upon  each  share,  and  should,  upon  every  subseqoe&t 
monthly  meeting,  pay  the  said  subscription,  together  with  all  fines  which  might  be 
levied  upon  him  or  her ;  and  that  each  member  neglecting  so  to  do  be  fined  according 
^'QQTl  ^  ^^^  ^^^^  ^^^  omission  set  forth  in  *the  14th  rule ;  and  for  the  seventh  aod* 

-1  each  following  month  the  further  sum  of  2«.  per  share.  That,  when  the  fioM 
to  be  imposed  by  those  rules  should  amount  to  10«.  or  upwards  p^r  share,  the  mem- 
ber in  arrear  should  pay  fines  upon  such  arrear  of  fines  in  the  proportions  set  fozth 
by  the  14th  rule. 

14.  That  every  member  neglecting  or  refusing  to  pay  his  or  her  subscription  bj 
the  day  or  time  appoin^d  should  be  fined  6c{.  for  the  first  month,  6d.  for  the  second 
month,  and  so,  should  the  fine  be  continued,  6d.  per  month  for  each  subscription  in 
arrear  for  six  months,  and  for  the  seventh  and  following  month  2t.  per  share. 
That,  if  any  member  should  be  in  arrear  in  respect  of  his  or  her  subscription,  retan 
of  appropriations,  or  fines,  for  more  than  one  month,  every  pagrment  after  of  saA 
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member,  if  not  sufficient  to  discharge  th^  whole  amount  thereof,  should  be  applied 
first  to  the  liquidation  of  what  should  be  owing  for  the  first  month,  and  then  in  dis- 
charge of  the  arrear  of  such  succeeding  month.  The  amount  of  fines  for  the  non- 
payment should  for  every  share  be  in  the  same  ratio  as  such  instalments  should  bear 
to  Uie  monthly  subscriptions  payable  on  an  original  share. 

17.  That,  at  least  a  month  before  the  money  at  the  banker's  should  be  expected  to 
amount  to  200/.,  an  appropriation  of  that  sum  should  be  made  in  the  manner  par- 
ticularly described  in  the  said  rule.  That  every  member  holding  one  share  of  SOI, 
should,  on  such  share  being  drawn  as  the  share  to  the  holder  of  which  an  appropria- 
tion was  to  be  made,  take  up  one  share  and  a  half  more  to  make  up  the  amount  of 
200{. ;  and  every  member  holding  half  a  share  of  402.  should,  on  its  being  so  drawn, 
take  up  three  quarters  of  a  sha^e  more  to  make  up  the  amount  of  1002.,  and  in  the 
like  nianner  in  proportion  for  quarter  shares  when  drawn ;  which  sums  were  to  be 
advanced  as  set  forth  in  the  following  rules ;  and  that  the  subscriptions  for  such  two 
shares  and  a  half  should  be  at  the  rate  of  22.  4^.  4d,  per  month  for  the  advance  of 
2002.,  and  for  the  advance  of  1002.,  it  should  be  12.  2a.  2d.  per  month. 

18.  That,  before  any  member  should  be  allowed  to  re<5bive  the  amount  of  such 
appropriation,  he  or  they  should  deliver  or  cause  to  be  delivered  to  the  manager  a 
statement  in  writing  containing  the  nature  and  situation  of  the  premises  intended  to 
be  offered  for  |he  security  thereof,  according  to  a  form  annexed  to  the  said  rules,  and 
such  security  should  be  examined  and  approved  of  in  manner  in  the  said  rules 
mentioned  (see  the  second  plea) ;  and  the  said  sum  of  2002.  should  be  advanced  out 
of  the  Society's  money  in  the  hands  of  the  bankers  of  the  Association,  provided  such 
member  should  execute  a  mortgage  of  the  property  purchased  by  the  appropriation, 
or  some  other  property  of  sufficient  value,  to  the  Society,  and  deposit  the  same 
and  all  other  necessary  tiUe  deeds  relating  thereto  with  the  trustees  as  security  for 
the  repayment  of  the  said  sum  of  2002.,  with  such  other  sums  as  by  those  rules 
were  required  to  be  paid. 

*19.  That  the  mortgage  deed  should  be  to  secure  to  the  Society  the  pay-  r^qoo 
ment,  by  the  member  receiving  the  appropriation,  of  the  sum  of  202.  per  I- 
year  towards  the  repayment  of  2002.  advanced  upon  his  shares,  until  the  whole  sum 
of  2002.  should  be  returned ;  and,  until  such  sums  were  paid,  the  whole  of  the 
writings  and  deeds  of  the  property,  should  be  in  the  custody  of  the  Society ;  the 
payments  to  be  made  monthly ;  during  the  time  of  paying  the  202.  per  year  or  any 
larger  sum  in  proportion,  the  member  should  oontinue  to  pay  his  or  her  subscrip- 
tion of  lU.  per  month  the  same  as  though  he  had  not  received  his  appropriation. 
(See  p.  1003,  post.) 

36.  That  the  word  "trustees"  should  mean  such  persons  as  should  be  appointed 
to  hold  such  office  for  the  time  being.  The  word  "  month"  should  mean  a  calendar 
month. 

37.  That,  when  the  purposes  of  that  Society  should  have  been  completed  by  each 
of  the  shares  having  obtained  its  appropriation,  the  appropriations  should  terminate : 
That  the  whole  of  the  money  subscribed  for  each  share  should  be  returned  to  the 
shareholders  or  to  their  executors  or  administrators  in  the  following  manner.  Those 
members  who  should  have  fully  repaid  the  2002.  should  be  at  liberty  to  draw 
quarterly  for  the  amount  of  their  subscriptions  paid  into  the  Society,  in  the  same 
order  as  the  shares  were  drawn,  except  as  after  mentioned ;  and,  after  satisfaction 
of  the  shares  of  the  said  members,  the  amount  of  subscriptions  due  to  each  of  those, 
members  who  should  not  have  fully  repaid  the  2002.  should  be  set  off  from  time  to 
time  as  so  much  money  paid  on  account  of  the  latter  part  of  the  said  2002. :  thus 
the  member  who  should  obtain  his  property  at  the  end  of  twelve  years  would  then 
be  entitled  to  receive  from  the  Society  about  802.,  which  sum  of  802.,  being  deducted 
from  the  2002.,  would  leave  a  balance  of  1202.,  which  the  said  member  would  pay  off  in 
four  years.  The  whole  of  the  subscriptions  were  to  be  thus  returned,  with  the  excep- 
tion of  3«.  6(2.  per  annum  from  each  member  which,  together  with  whatever  interest 
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should  be  receiyed  from  the  bankers,  and  all  fines  |>aid  in  obedienoe  to  the  ralti, 
should  be  appropriated  to  the  paying  of  the  necessary  expenses  of  the  Society.  B^ 
from  any  unforeseen  loss  or  damage  that  might  be  sustained  by  the  Society,  it  ahoiiU 
appear  that  that  sum  is  insufficient  for  the  defrayment  of  the  expenses  of  the  Ako- 
eiation,  it  should  be  lawful  for  the  deficiency  to  be  made  up  by  a  propordoDite 
deduction  from  the  returned  subscriptions;  and  that  then  three-fourths  in  nuiDber 
of  the  members  present  at  any  meeting  oonyened,  by  giving  seven  days'  notice  to 
each  memlier,  should  have  full  power  to  declare  that  Association  at  an  end,  and  tO 
the  accounts  should  be  finally  closed,  and  such  resolution  should  be  effectual  st  law 
and  in  equity  afl  a  release  firom  all  the  members. 

The  count  then  proceeded  to  allege :  That,  at  the  time  of  the  making 
by  defendant  of  the  indenture  next  mentioned,  Joseph   Sterrj  ud 
Joseph  Hunt  were  *the  trustees  of  the  Society,  and  thereapon, 


•^999] 


to  wit,  on  29th  September,  1849,  by  indenture  of  mortgage, 


between  defendant  of  the  one  part,  and  the  said  J.  S.  and  J.  H.  (therein 
described  as  trustees,  &c.)  of  the  other  part,  after  reciting  that,  in 
accordance  with  the  rules  of  the  said  Society,  the  defendant  having 
become  a  member  of  the  said  Society,  the  sum  of  6002.  had  been  duly 
appropriated  to  him  in  respect  of  his  shares  in  the  Society,  by  way  of 
loan,  to  be  repaid  as  in  the  said  indenture  after  mentioned :  and  further 
reciting  that,  the  directors  of  the  said  Society  being  prepared  to  pay 
defendant  the  said  600Z.  in  respect  of  the  said  shares,  he  had  requested 
them  to  advance  him  the  same,  and  defendant  had  proposed  to  grant 
the  release  therein  contained  by  way  of  mortgage  to  the  trustees  of  the 
said  Society  pursuant  to  the  rules  of  the  said  Society :  it  was  witnessed 
that,  in  consideration  of  the  premises  mentioned  in  the  indenture,  and 
of  the  sum  of  6002.  to  the  defendant  paid  by  the  said  J.  S.  and  J.  H. 
as  such  trustees,  defendant  did  thereby  grant,  bargain,  sell,  alien,  and 
release  to  J.  S.  and  J.  H.,  their  heirs  and  assigns,  all  that  piece  or 
parcel  of  land,  &c.,  upon  certain  mortgage  trusts  therein  contained: 
And  defendant  did  thereby,  for  himself,  his  heirs,  executors,  &c.,  cove- 
nant and  agree  with  J.  S.  and  J[.  H.,  their  heirs  and  assigns,  and  their  sao- 
cessors,  trustees  for  the  time  being  of  the  said  Society,  that  he,  defendant, 
his  heirs,  executors,  &c.,  would  at  all  times  thereafter  make  the  sevenl 
payments,  and  perform  all  the  rules  of  the  said  Society,  in  respect  of 
the  said  shares  or  otherwise  on  his  or  their  part  to  be  made  and  per- 
formed :  which  said  indenture  was  and  is  a  security  to  the  said  Society, 
and  was  taken  in  the  names  of  the  trustees  aforesaid  for  the  use  and 
4<innni  ^^"^^^  ^^  ^^®  ^^^^  Society,  pursuant  to  the  said  ^ules.  That 
^  the  said  Society  had  continued  from  the  establishment  thereof, 
and  during  all  that  time  had  been  entitled,  to  have,  and  had  had,  the 
benefit  of  the  statutes  provided  for  the  establishment  and  regulation  of 
benefit  building  Societies  ^  and  during  all  that  time  the  said  monthly 
meetings  had  been  duly  holden ;  and  the  rules  had  from  the  making 
thereof  continued  in  force ;  and  the  purposes  of  the  said  Society  had 
not  been  completed  by  each  of  the  shares  having  obtained  its  appropria 
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tioD,  or  otherwise  howsoever ;  and  the  said  Society  was  not  at  an.  end ; 
and  the  said  instalments  and  subscriptions,  and  fines,  still  continued 
payable,  pursuant  to  the  said  13th,  14th,  and  19th  rules.  And,  although 
the  said  Society  and  the  trustees  thereof  for  the  time  being,  including 
the  plaintiffs,  had  always  respectively  observed  and  performed,  and  been 
ready,  &c.,  to  observe,  &c.,  all  matters  and  things  by  them  respectively 
to  be  observed  and  performed  according  to  the  said  indenture,  and  the 
said  advance  of  600{.  was,  to  wit,  on,  &c.,  duly  made,  and  although 
defendant,  from  the  making  of  the  said  indenture  by  him  hitherto,  had 
been  a  member  of  the  said  Society,  nevertheless  defendant  did  not  nor 
would  yearly  pay  60i.  towards  the  repayment  of  the  moneys  advanced 
as  aforesaid  by  monthly  payments  according  to  rule  19 ;  but,  on  the 
contrary  thereof,  a  large  sum  of  money,  to  wit,  85L,  became  and  was 
due  and  in  arrear  from  and  by  the  defendant  to  the  Society  for  and  on 
account  of  seven  calendar  months  then  last  elapsed. 

Second  breach :  that,  although  defendant,  at  the  making  of  the  said 
indenture  by  defendant  as  aforesaid,  and  thenceforth  during  a  long 
period  of  time,  to  wit,  seven  months  next  preceding  and  ending  with 
and  including  June,  1851,  was  the  holder  of  three  ^shares  in  ^^^  ^^ 
the  said  Society,  yet  defendant  did  not  nor  would  pay  the  sub-  *- 
scriptions  due  by  him,  pursuant  to  rule  18,  in  respect  of  the  three  shares ; 
but,  on  the  contrary,  &c.  (averment  that  111.  11«.  became  and  was  due 
and  in  arrear,  pursuant  to  rule  13,  for  twenty-one  subscriptions  of  ll«. 
6d.,  each  accruing  due  in  the  said  seven  months  in  respect  of  the  three 
shares). 

Third  breach :  that,  although  defendant  on  the  occasions  aforesaid, 
to  wit,  at  the  monthly  meetings  of  the  said  Society,  holden  in  the  said 
seven  months  respectively,  neglected  to  pay  and  did  not  pay  his  monthly 
instalments  and  subscriptions  as  aforesaid,  and  thereby  in  each  of  those 
months  incurred  and  became  liable  to  pay  fines  pursuant  to  the  rules, 
&c. ;  averment  that  defendant  did  not  pay  such  fines,  and  the  said  fines, 
amounting  io  ZL  Is.  6(2.,  were  still  due,  &c. 

Plea  1.  That  one  of  the  said  rules  so  certified,  &c.,  and  which  rules^ 
at  the  time  of  the  making  of  the  said  indenture,  &c.,  and  defendant's 
becoming  a  member,  &c.,  were,  and  continually  thence  had  been,  in  full 
force,  &c.,  was  in  the  words  and  figures  following,  viz. 

Arbitration,  33.  The  directors  shall  decide  upon  all  disputes  that  may  arise 
between  this  Society  and  any  member,  or  any  person  complaining  on  account  of  any 
member,  respecting  the  construction  of  or  any  omission  ip  these  rules,  or  respecting 
tfhy  other  matter  relating  to  this  Society  and  such  member  or  person ;  and  the 
decision  of  the  directors,  if  satisfactory  to  both  parties,  shall  be  conclusive ;  but,  if 
not  satisfactory,  such  dispute  shall  be  referred  to  arbitrators,  pursuant  to  10  G.  4,  o. 
56,  s.  27  ;  and  five  arbitrators  shall  be  elected  at  the  first  meeting  after  the  enrol- 
ment of  these  rules,  ftc.  (three  to  be  chosen  by  ballot  to  decide  any  matter  in 
difference,  &o.). 

The  plea  further  stated:  That  each  and  every  of  the  claims  and 
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causes,  of  action  in  the  decsratioa  mentioned  were,  before  and  at  the 
commencement  of  this  salt,  matters  in  dispute  arisen  between  the  Society 

*  10021  ^^  *^^^  ^^^  '^®  mentioned  and  the  defendant  as  a  member 

^  thereof,  respecting  certain  matters  relating  to  the  said  Society 
and  the  defendant  as  such  member  thereof,  within  the  meaning  of  the 
daid  rule :  that  is  to  say,  the  defendant,  as  such  member,  before  and  at 
the  commencement  of  this  suit,  disputed  his  liability  to  pay  the  seYenl 
amounts,  the  non-payment  whereof  was  relied  upon  in  the  respectiTe 
breaches  laid  in  the  declaration,  to  the  said  Society,  or  to  the  plaint 
as  trustees  thereof,  and  the  right  of  the  said  Society  and  the  trostees 
thereof,  or  either  of  them,  under  the  said  rules,  to  bring  or  muntaia 
any  action  in  respect  thereof  against  the  defendant  as  such  member: 
That  arbitrators  were  duly  appointed  according  to  the  said  rule,  and 
continued  to  be  arbitrators  thenceforth  until  and  at  the  commencement 
of  this  suit :  And  that  the  defendant  had  never  at  any  time  had  notice 
of  or  assented  to  any  decision  of  the  said  directors  upon  the  said  mat- 
ters in  dispute,  and  had  always,  from  the  time  when  the  said  dispute  80 
arose  and  the  alleged  cause-  of  action  accrued,  as  in  the  declaration 
mentioned,  hitherto,  been  ready  and  willing,  as  the  said  directors  and 
the  plaintiffs  well  knew,  «« and  hereby  offers,"  to  refer  the  said  matter 
in  dispute,  being  the  said  causes  of  action  and  claims  in  the  declaration 
mentioned,  to  the  said  arbitrators  or  any  three  of  them,  according,  te. 
(to  the  said  rule  and  to  the  statute).  Verification. 
Plea  2.  That  another  of  the  said  rules,  to  wit,  the  18th,  proyided: 

That,  before  any  member  of  the  said  Associatioa  shall  be  allowed  to  reouTe  ^ 
amount  o&  the  appropriation  in  the  said  rules  mentioned,  he  shall  delirer  or  caoM  tf 
be  delivered  to  the  manager  of  the  said  Assooiation  a  statement  in  writing  con 
taining  the  nature  and  situation  of  the  premises   intended  to  be  oflbred  for  the 

*  100^1  B^^'^^y  thereof,  acoording  to  a  ^certain  form  annexed  to  the  said  nxki ; 

-I  and  the  said  manager  shall  forthwith  transmit  the  said  statement  to  the 
suryeyor  of  the  said  Association,  who  shall  survey  such  premises  and  make  his 
written  report  thereof  to  the  directors  of  the  said  Association  within  one  week  after 
the  receipt  of  the  said  statement ;  and,  if  the  said  directors  be  satisfied  that  the 
premises  so  offered  are  a  sufficient  security  to  the  said  Assooiation,  they  shall  diei 
instruct  the  solicitor  of  the  said  Association  to  examine  the  title  deeds*  and  he  efasQ 
make  his  written  report  on  the  title  within  one  week  after  the  receipt  of  his  iiutnio- 
tions ;  and,  if  the  said  directors  be  satisfied  with  the  title,  the  conveyance  of  the 
said  premises  to  the  member  receiving  the  said  appropriation,  and  all  other  neoeutfj 
documents,  shall  be  forthwith  prepared  by  the  said  solicitor,  and  a  certain  sum,  to 
wit,  200^,  shall  be  advanced  out  of  the  money  of  and  belonging  to  the  said  Abn- 
ciation  in  the  hands  of  the  J>ankers  of  the  Association,  provided  such  member  execati 
a  mortgage  of  the  property  purchased  by  the  appropriation,  or  some  other  proper^ 
of  sufficient  value,  to  the  said  Association,  and  deposit  the  same,  and  all  other  neeeasai; 
title  deeds  relating  thereto,  lyih  the  trustees  of  the  said  Association,  as  seeuritj  to 
the  said  Association  for  the  repayment  of  the  sum  advanced,  together  vnth  all  odier 
sums  by  the  said  rules  so  certified,  allowed,  entered,  and  in  foroe  as  aforesaid  requred 
to  be  paid. 
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The  plea  then  stated  that  by,  to  wit,  the  19th  of  the  said  roles  it  was 
ordered,  &c.,  as  follows^  vii. 

That»  if  any  member  having  executed  a  mortgage  shall  at  any  time  thereafter  faH, 
neglect,  or  refuse  for  six  monthly  nights  to  pay,  observe,  and  perform  all  or  any  of 
his  or  her  subscriptions,  payments,  and  regulations  on  his  or  her  part  respectively  to 
be  paid,  observed,  and  performed,  then  the  directors  for  the  time  being  shall  appoint  a 
person  or  persons  to  collect  the  rents  and  profits  of  the  premises  therein  mentioned ; 
but,  should  the  same  be  insufficient  to  satisfy  the  purpose  aforesaid,  or  should  the 
member  refuse  to  allow  the  person  or  persons  so  appointed  to  collect  the  said  rents 
and  profits,  or  neglect  or  refuse  to  supply  such  person  or  persons  with  sufficient 
authority  to  collect  the  same,  or,  if  required  by  the  directors  under  the  hands  of  the 
trustees,  to  collect  the  same  himself  or  herself  and  to  pay  the  same  forthwith  to  such 
person  or  persons,  then  the  said  directors  shall,  without  the  concurrence  or  consent 
of  the  said  member,  absolutely  sell  and  dispose  of  all  or  any  part  of  the  said  pre- 
mises by  public  auction  or  by  private  contract,  and  shall  be  at  liberty  to  rescind  any 
contract  or  contracts  for  the  sale  thereof,  and  to  resell  the  same  premises  by  either 
of  the  means  aforesaid ;  and  shall  receive  the  purchase-money  arising  therefrom. 
And  at  any  public  sale  any  person  appointed  by  the  directors  in  vrriting  shall  be 
allowad  to  buy  in  the  premises  on  behalf  of  the  Association ;  and  the  directors  may 
resell  the  same  without  being  answerable  for  any  loss  occasioned  by  such  resale ;  and, 
out  of  the  money  arising  from  such  collection  *of  rents  and  profits  of  such  p^^  ^^s j^ 
sale  as  aforesaid,  the  trustees  for  the  time  being  shall,  in  the  first  place,  ^ 
discharge,  &c.  (costs  of  collection,  sale,  Ac,) ;  and  in  the  next  place  shall  retain  to 
reimburse  themselves  and  the  said  Association  all  such  principal  subscriptions  and 
other  payments  as  shall  be  then  due,  owing  and  payable  by  such  member  uiider  and 
by  virtue  of  these  rules  or  the  deed,  in  trust  to  sell,  mortgage,  or  other  assurance  or 
both ;  and  the  money  so  retained  for  the  said  Association  shall  be  immediately 
placed  with  the  Association's  bankers,  to  the  aooonnt  of  the  trustees,  for  the  use  and 
benefit  of  the  Association,  Ac. ;  (surplus,  if  any,  to  be  paid  to  such  member  or  his 
appointee). 

The  plea  then  alleged :  That  the  claims  ai)d  causes  of  action  in  the 
declaration  mentioned,  at  the  commencement  of  this  sait,  arose  and 
were  in  respect  of  certain  principal  subscriptions  and  other  payments 
which  then  were,  and  had  been  for  more  than  six  calendar  months 
after  the  execution  of  the  indenture,  &c.,  and  before  the  commence- 
ment of  this  suit,  due,  owing,  and  payable  by  the  defendant  as  a  mem- 
ber of  the  said  association,  under  and  by  virtue  of  the  said  rules  and 
indenture  of  mortgage.  That  defendant,  after  the  execution,  &c.,  failed 
and  neglected  for  six  monthly  nights  to  and  did  not  pay,  observe,  or 
perform  all  or  any  of  his  subscriptions,  payments,  and  regulations  on 
his  part  to  be  paid,  &c.,  of  all  which,  9lo.  (notice  to  the  directors  and 
the  plaintifiTs) :  That  the  premises  in  the  declaration  mentioned,  so  by 
the  defendant  granted,  bargained,  &o.,  were  at  the  time  of  the  execu- 
flon,  &c.,  and  still  continued,  a  sufficient  security  to  the  said  association 
for  the  repayment  of  all  the  moneys  so  advanced  to  the  defendant  as  a 
member,  &c.,  and  of  all  the  other  sums  by  the*  said  rules  required  to  be 
paid ;  and  that,  if  the  directors  had,  upon  such  failure  and  neglect  by 
defendant  as  herein  aforesaid,  appointed  some  peraon  or  persons  to 
collect  the  rents  and  profits  of  the  last-mentioned  premises,  the  money 

8F 
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♦lOO'^l  ^^^^  would  hare  arisen  from  sach  collection  would  haye^been 


noos] 


BuflScient  to  discharge  all  costs,  charges,  and  expenses  vhick 


would  or  could  hare  been  incurred  by  such  collection,  and  to  reim- 
burse the  plaintiffs  as  such  trustees  as  aforesaid,  and  the  said  sssocift- 
tion,  all  principal  subscription  and  other  payments  which  at  the  time 
of  the  commencement  of  this  suit  were  due,  &c.,  by  the  defendant  u 
such  member  under  and  by  yirtue  of  the  said  rules  and  the  said  inden- 
ture, &c.,  viz.,  all  the  claims  and  causes  of  action  in  the  declantion 
mentioned.  That  the  defendant  had  always,  from  the  time  of  the 
aforesaid  failure  and  neglect  by  him  up  to  the  commencement  of  this 
suit,  been,  and  still  was,  ready  and  willing  to  suffer  and  permit  snj 
person  or  persons  appointed  by  the  directors  for  such  purpose  to  collect 
the  said  rents  and  profits,  and  to  supply  such  person  or  persons  with 
suflScient  authority  to  collect  the  same,  and,  upon  being  required  by 
the  directors  so  to  do,  to  collect  the  said  rents  and  profits  himself^  and 
pay  the  same  forthwith  to  the  said  person  or  persons ;  but  that  the 
said  directors  had  not,  nor  had  the  trustees,  at  any  time  appointed  any 
person  or  persons  to  collect  the  said  rents  and  profits,  nor  required 
defendant  to  collect  them  himself  and  pay  the  same  to  such  person  or 
persons,  as  they  might  and  ought  to  have  done  according,  &c.  (to  the 
statute  and  the  rules).     Verification. 

Replication  to  plea  1.  That  the  said  rules  in  the  said  first  plea 
mentioned  (including  the  rule  set  forth  in  the  said  plea  and  called  the 
83d  rule)  were  duly  certified  and  allowed  and  enrolled  pursuant  to  the 
statutes,  &c.,  long  before  defendant  became  a  member  .of  the  said 
Society ;  that  the  first  meeting  of  the  said  Society  next  after  the  said 
rules  were  so  certified,  kfi,  (being  the  said  first  meeting  mentioned  in 

*100R1  ^^^  ^^^  ^^'^)  ^^  ^"^^  ^^'^  *pui:suant  to  the  said  rules  on  11th 
-'  February,  1847,  and  long  before  defendant  became%  member, 
&c. ;  that,  by  accident,  mistake,  and  oversight  on  the  part  of  the  said 
Society  and  t;he  then  officers  and  members  thereof  respectively,  no  snch 
arbitrators  as  in  the  said  33d  rule  mentioned,  nor  any  arbitrators  tihat- 
ever,  were  elected  or  appointed  at  the  said  first  meeting  or  at  any  adjourn- 
ment thereof,  and  no  arbitrators  had  ever  been  elected  or  appointed 
pursuant  to  the  33d  rule  :  That,  at  the  respective  times  when  the  de- 
fendant became  a  member  of  the  said  Society,  and  when  the  said 
indenture  was  made,  &c.,  and  when  the  causes  of  action  in  the  deelara- 
tion  mentioned  respectively  accrued,  and  at  the  time  of  the  commence- 
ment of  this  suit,  there  were  no  arbitrators  appointed  pursuant  to  the 
83d  rule  to  whom  any  such  matters  as  in  that  rule  mentioned  could  be 
referred  pursuant  to  the  said  rule  :  Without  this,  that  arbitrators  were 
duly  appointed  according  to  the  said  rule,  in  manner  and  form,  tc 
Conclusion  to  the  country. 

General  demurrer  to  plea  2.  (The  ground  stated  in  the  margin  was, 
that  the  Society  by  their  trustees  might  sue  on  the  express  covenant 
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of  the  defendant,  and  were  not  bonnd  to  pursue  the  course  suggested 
in  this  plea:  that  they  might  adopt  either  course  at  their  option.) 
Joinder. 

Demurrer  to.  the  replication  to  plea  1,  stating,  as  grounds,  that 
the  special  traverse  was  taken  upon  a  matter  immaterial  to  the  merits 
of  the  first  plea,  or  was  at  all  events  premature :  that  it  was  to  be  pre- 
sumed that  arbitrators  were  appointed  in  compliance  with  stat.  10  G. 
4,  c.  56,  s.  27,  and  rule  88 :  that  the  replication  should  have  concluded 
with  a  verification :  that  the  Society  were  not  now  at  liberty  to  set  up 
their  own  laches  in  the  '^non-appointment  of  arbitrators,  and  ^^^  ^^. 
non-compliance  with  the  statute  under  which  the  plaintiffs'  right  ^ 
to  sue  arose :  more  especially  as  it  appeared  that  defendant  was  not  a 
member  at  the  time  of  the  first  meeting,  nor  was  he  shown  to  have 
been  cognisant  of  the  alleged  oversight :  that  the  replication  should 
have  shown  affirmatively  the  due  appointment  of  arbitrators  and  refusal 
by  defendant  to  refer,  as  the  defendant,  by  the  covenant  sued  upon, 
was  bound  to  perform  all  the  rules  of  the  Society,  and  consequently  to 
refer  the  causes  of  action,  which  the  defendant  had  averred  his  readi- 
ness to  do,  &c.     Joinder. 

W.  jB.  Cohj  for  the  plaintiffs.(a) — First,  the  first  plea  is  bad.  The 
summary  remedy  provided  by  the  Act  is  cumulative,  not  exclusive,  and 
therefore  does  not  prevent  the  Society  from  bringing  an  action  of  cove- 
nant, by  their  trustees,  upon  the  mortgage-deed.  Stat.  6  &  7  W.  4,  c. 
32,  incorporates,  by  sect.  4,  all  the  applicable  provisions  of  stat.  10  O. 
4,  c.  56.  .The  latter  statute,  by  sects.  27,  28,  provides  a  summary 
remedy  for  the  decision  of  disputes,  either  by  arbitrators  or  by  justices 
of  the  peace ;  but  there  is  nothing  to  show  that  it  excludes  the  remedy 
of  an  action  at  common  law.  Such  exclusion  would  have  produced 
great  inconvenience;  for  cases  of  dispute  might  frequently  occur  in 
which  one  of  the  parties  resided  in  a  different  county  from  tb^t  in 
which  the  Society  was  established,  so  that  the  serving  of  the  summons 
to  attend  before  a  justice  might  be  attended  with  much  difficulty ;  or 
where  one  of  the  parties  had  no  goods  upon  which  a  distress  could  be 
levied.  The  *8heriff  has  now  the  power,  under  stat.  1  &  2  Vict,  r^-i  aao 
c.  110,  s.  12,  to  seize  money  and  securities.  But,  independently  ^ 
of  the  impolicy  of  excluding  the  remedy  at  common  law,  such  exclusion 
could  be  made  only  by  express  words,  and  therefore  does  not  exist  here; 
[Lord  Campbell,  C.  J. — Could  not  an  action  be  brought  upon  the  award 
of  the  arbitrators  ?]  Their  award  can  apparently  be  enforced  only  by 
an  order*  of  two  justices,  under  sect.  27  of  stat.  10  G.  4,  c.  56.  The* 
general  rule  of  law  is,  that,  where  a  statute  provides  a  remedy  in  re^ 
apect  of  a  right  which  existed  before  and  is  not  created  by  the  statute 

(a)  The  demorren  were  ergaed  in  this  term,  Janoiry  16th,  before  Lord  Campbell,  C.  J.,  Pat- 
*e8on  and  Wightman,  Js.,  and  20th,  before  Lord  Campbell,  0.  J.,  Patteion  and  Coleridge,  Js. 
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eon temporaneoosly  with  the  remedy,  snoh  remedy  is  cumulative;  Cttei 
V.  Knight,  S  T.  R.  442,(a)  Mayor  of  Lichfield  v.  Simpson,  8  Q.  B.  65 
(E.  G.  L.  R.  vol.  55),  Regina  v.  Buchanan,  8  Q.  B.  883  (E.  C.  L.  R.  voL 
65),  Sharp  v.  Warren,  6  Price,  181.  [Wightman,  J. — Has  the  Society 
the  option,  in  all  cases,  of  proceeding  in  the  superior  Courts  ?]  It  his, 
upon  the  principle  which  was  acted  upon  in  Albon  v.  Pike,  4  M.  &  6. 
421  (E.  G.  L.  R.  vol.  48).  Gutbill  v.  Kingdom,  1  Ezch.  494,t  is  a  deci- 
sion to  the  same  effect  under  the  particular  statutes  now  in  question. 
In  Morrison  v.  Glover,  4  Exch.  480,f  and  Doe  dem.  Morrison  v.  Glover, 
15  Q.  B.  103  (E.  C.  L.  R.  vol.  69),  it  was  held  that  where  a  dispute 
arose  between  a  society  established  under  this  Act  and  one  of  its  mem- 
bers, upon  a  transaction  in  which  such  member  had  acted  not  merely  m 
a  member,  but  in  the  separate  character  of  a  mortgagor,  the  Society 
was  not  bound  to  refer  the  dispute  to  arbitration,  but  might  resort  to 
an  action.  Grisp  v.  Bunbury,  8  Bing.  894  (E.  G.  L.  R.  yol.  21),  is,  no 
doubt,  an  authority  against  a  summary  remedy  prorided  by  statute 
*100Q1  ^^°S  cumulative:  *but  that  was  a  decision  upon  a  differoDt 
J  Act,  9  G.  4,  c.  92,  s.  45.     Rex  v.  Mildenhall  Sayings  Bank,  6 

A.  &  E.  952  (E.  G.  L.  R.  vol.  83),  wa6  decided  upon  the  authority  of 
Crisp  V.  Bunbury,  but,  as  it  seems,  with  some  hesitation.  Sect.  8,  how- 
ever, of  Stat.  9  G.  4,  c.  92,  would  certainly  seem  to  give  the  tmsteei 
under  that  Act  the  power  of  suing  at  common  law.  [Lord  Campbsll, 
G.  J. — It  might  have  been  intended,  by  that  section,  to  give  such  power 
only  as  against  strangers.]     Timms  v.  Williams,  8  Q.  B.  413  (E.  C  L 

B.  vol.  43),  will  probably  be  relied  on.  But  in  that  case,  which  tamed 
npoA  the  Loan  Societies*  Act,  5  &  6  W.  4,  c.  23,  the  Gourt  decided  only 
that  the  treasurer  could  not  sue  at  common  law  upon  a  promissory  note 
made  payable  to  the  society :  whether  or  not  the  trustees  could  have 
sued  was  questioned ;  but  no  decision  was  given  on  the  point.  Ex  parte 
Payne,  5  D.  &  L.  679,  may  also  be  cited.  But  there  the  dispute  wti 
merely  as.  to  the  construction  of  the  Society's  rules,  and  not  upon  a 
mortgage-deed,  as  in  the  present  case :  and  the  plaintiff  was  a  member 
of  the  Society :  the  converse  cas^  of  a  proceeding  by  the  Society  agaimt 
a  member  does  not  seem  to  have  been  discussed ;  and  Sharp  v.  Warren 
and  Albon  v.  Pyke  were  not  referred  to.  Grisp  v.  Bunbury  was  cited; 
but  not  much  notice  seems  to  have  been  taken  of  the  fact  that  that 
case  turned  upon  a  different  statute.  The  6th  rule  of  the  Society  here, 
which  is  set  out  in  the  declaration,  and  which  provides  for  giving  indem- 
nity to  the  trustees  in  any  action  or  suit  which  they  may  commeDce  or 
defend,  shows  that  the  Society  considered  that  the  trustees  had  power 
*10101  ^^  ^^^  ^^  common  law.     And  neither  stat.  6  &  7  W.  4,  *e.  S2, 

-^  nor  Stat.  10  G.  4,  c.  56,  expressly  excludes  such  power.  Where 
that  is  intended,  it  is  done  by  express  words,  as,  in  the  case  of  Friendly 
Societies,  by  stat.  9  &  10  Vict.  c.  27,  s.  15.     Moreover,  by  rule  SS, 

(a)  See  The  Dnndalk  Weitera  BaUway  Compuiy  v.  Tapetor,  1  Q.  B.  667  (&  C.  L.  B.  M  4l> 
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the  jurisdiction  of  the  arhitrators  is  not  created  until  a  reference  to 
the  directors  has  been  made,  and  has  not  proved  satisfactory.  The 
plea  does  not  state  any  facts  relating  to  such  a  reference  and  its  event, 
and  therefore  shows  nothing  to  give  the  arbitrators  jurisdiction,  or  to 
oust  the  jurisdiction  of  the  superior  Courts  of  law. 

Secondly,  the  replication  is  a  sufficient  answer  to  the  plea.  When 
the  defendant  became  a  member,  he  must  be  taken  to  have  done  so  with 
full  knowledge  of  the  rules  of  the  Society.  Stat.  10  G.  4,  c.  56,  s. 
27,  which  is  not  merely  directory  upon  this  point,  enacts  that  the  arbi- 
trators shall  be  chosen  at  the  first  general  meeting  after  the  enrolment 
of  the  rules :  this  step  not  having  been  taken,  arbitrators  could  not  be 
appointed  at  all  until  a  fresh  rule  was  made,  which  could  be  done  only, 
as  provided  in  sect.  9,  by  the  consent  of  three-fourths  of  the  members 
present  at  a  general  meeting :  and  it  is  not  alleged  that  this  was  done. 
[Lord  Cahpbbll,  G.  J. — ^As  to  the  alteration  of  the  rules,  we  must 
presume  that  what  can  be  done  to  carry  out  the  intention  of  the  Act 
has  been  done.] 

Thirdly,  the  second  plea  is  bad.  The  power  given,  by  rule  19,  to 
the  directors  to  collect  the  rents,  and,  if  they  are  not  sufficient,  to  sell 
the  mortgaged  property,  does  not^  exclude  their  right  to  sue  upon  the 
express  covenant  to  pay  the  instalments.  In  order  to  exclude  such 
right,  the  words  <<  shall  appoint"  and  <«  shall"  <<sell,"  in  the  rule, 
would  have  to  be  construed  *as  <<mu8t  appoint"  and  "must  r^t-iAii 
sell,"  and  so  generally  throughout  the  rule :  but  «<  shall"  there  *- 
ought  clearly  to  be  construed  as  <<may."  Moreover,  if  the  word 
«  shall"  converts  the  power  given  to  the  directors  to  collect  the  rents 
or  sell  the  property  into  a  covenant  to  do  so,  the  remedy  of  the  de- 
fendants is  a  cross-action  upon  such  covenant.  Further,  the  action 
here  is  brought  for  the  non-payment  of  several  instalments  which  be- 
came due  within  six  calendar  months  after  the  execution  of  the  mort- 
gage. There  was  a  separate  default  in  the  non-payment  of  each.  The 
plea,  therefore,  though  it  might  have  been  good  if  pleaded  in  respect 
of  the  non-payment  of  the  first  instalment  only,  is  bad,  inasmuch  as  it 
is  pleaded  in  respect  of  the  non-payment  of  all. 

Forte9€tiey  contri. — The  action  is  not  maintainable.  The  plaintiffs, 
as  assignees  of  a  chose  in  action,  have  no  right  to  sue  at  common  law. 
The  statute,  however,  gives  them  a  remedial  form  of  proceeding ;  and 
to  that  form  they  are  necessarily  restricted.  In  the  character  of  plain- 
tiffs, they  exist  only  as  creatures  of  the  statute ;  and  therefore  they 
cannot  take  advantage  of  their  own  wrong,  and  claim  to  have  acquired 
a  remedy  at  common  law  by  having  neglected  to  follow  the  statute. 
The  first  plea,  therefore,  is  good,  and  the  replication  is  no  answer.  The 
language  of  sect.  27  of  stat.  10  O.  4,  c.  56,  which  provides  for  the 
appointment  of  arbitrators,  is  clearly  imperative,  and  enacts  that  their 
decision  <<  shall  be  final,  to  all  intents  and  purposes,"  the  only  alterna- 

voL.xvn.— 78  8f2 
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live  in  the  shape  of  a  remedial  proceeding  being  a  reference  to  two  jiu- 
^10121  ^'^®^>  nnder  sect.  28.     Ex  parte  ^Payne,  5  D.  &  L.  679,  is  i 

^  direct  authority  that  the  statutory  remedy  is  exclusive  and  not 
cumulative.  Cutbill  v.  Kingdom)  1  Exch.  494,f  is  not  in  point.  In 
that  case  the  matter  in  dispute  was  not  included  among  those  mentioned 
in  the  rule  which  provided  for  reference  to  arbitrators.  Crisp  o.  Ban- 
bury^  8  Bing.  894  (E.  C.  L.  R.  vol.  21),  is  also  strongly  in  favonr  of 
the  defendant.  In  Morrison  v.  Glover,  4  Exch.  430,t  the  decision 
rested  on  the  ground  that  part  of  the  subject-matter  of  the  action  was 
matter  which  was  not  in  dispute  between  the  society  and  the  defendant 
as  a  member.  Doe  dem.  Morrison  v.  Glover,  15  Q.  B.  103  (E.  C.  L  R. 
vol.  69),  was  also  decided  on  the  ground  that  the  dispute  involved  ques- 
tions in  which  a  person,  for  this  purpose  a  stranger,  was  concerned. 
[Lord  Campbell,  C.  J. — How  could  arbitrators  be  now  appointed,  in  the 
present  case  ?]  The  Act  is  merely  directory :  probably  this  Conrt 
would  grant  a  mandamus  to  appoint  them.  It  may  be  true,  as  has  been 
contended,  that  the  defendant,  on  becoming  a  member,  must  be  sup- 
posed to  have  been  cognisant  of  all  the  rules ;  but  he  cannot  be  held  to 
have  been  cognisant  of  all  the  facts,  or  of  the  particular  fact  that  no 
arbitrators  had  been  appointed.  [Lord  Campbell,  C.  J. — In  strictness, 
the  rule  of  the  Society  as  to  arbitration  does  not  conform  to  sect.  27  of 
Stat.  10  G.  4,  c.  56 ;  for  the  rule  provides  for  a  reference,  in  the  first 
instance,  to  the  directors.]  The  statute  is  practically  complied  with. 
[Lord  Campbell,  C.  J. — What  course  do  you  contend  that  the  Society 
should  have  taken  here  ?]  They  might  have  exercised  their  power  of 
sale, -under  the  rule  set  out  in  the  second  plea.  [Pattbsok,  J.— The 
*1 01  V\  ^^^^  P'^^  makes  *the  express  allegation  that  arbitrators  were 

^  appointed.]  The  allegation  is  not  material.  Even  assuming 
that,  by  the  omission  of  the  Society  to  appoint  arbitrators,  they  are 
remitted  to  their  rights  at  common  law,  the  action  should  have  been 
by  the  original  covenantees.  [Lord  Campbell,  C.  J. — The  covenant 
was  with  them  as  trustees.]  That  might  have  been  merely  matter  of 
description. 

TF.  B,  CoUy  in  reply. — There  can  be  no  doubt  that  the  new  trustees 
can  sue,  if  the  original  trustees  could.  Sect.  21  of  stat.  10  6.  4,  c. 
56,  vests  all  property,  obligatory  instruments,  rights,  and  claims  of  the 
Society  in  the  treasurer  or  trustee  «for  the  time  being,"  and,  after  his 
death  or  removal,  in  <<  the  succeeding  treasurer  or  trustee,"  <(  subject  to 
the  same  trusts ;"  and  such  treasurer  or  trustee  is  authorized  to  "  bring 
or  defend*'  "  any  action,  suit,  or  prosecution,^'  <<  in  law  or  in  equity," 
«  concerning  the  property,  right,  or  claim"  of  the  Society.  [Pattbsos, 
J. — Does  that  section  enable  the  trustees  to  sue  upon  a  covenant,  as  in 
the  present  case  ?  Coleridge,  J. — Is  not  sect.  27  a  proviso,  as  it  were, 
to  sect.  21  ?]  The  two  sections  are  quite  consistent,  according  to  the 
construction  contended  for  by  the  plaintiffs.     The  former  directs  the 
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mode  in  which  the  common  law  remedy  is  to  be  pursued ; 
adds,  cumulatiyelj,  a  statutory  remedy.  [Lord  Campbell,  C. 
construction  is  contrary  to  the  doctrine  of  Tindal,  C.  J.,  ii 
Bunbury.  Coleridge,  J. — Sect.  21  may  be  very  fairly  held 
only  to  proceedings  against  strangers.  *  Could  the  truste 
bring  an  action  for  the  mere  non-payment  of  the  monthly  insti 
ments  ?]  That  is  an  extreme  case ;  but  there  is  nothing  in  t 
the  rules  to  preyent  them.  Ex  parte  Payne  was  decided  mai 
authority  of  Crisp  v.  Bunbury;  and  the  latter  case  has  b 
shaken.  Our,  at 

Lord  Campbell,  C.  J.,  m  this  term  (January  29th)  deliyerec 
ment  of  the  Court. 

In  this  case  we  are  of  opinion  that,  upon  the  demurrer  to 
cation  to  the  first  plea,  there  ought  to  be  judgment  for  the  pi 

The  declaration  seems  to  us  to  be  sufficient,  as  it  shows 
action  in  the  plaintiffs  as  trustees  of  The  Second  Borough  of  i 
Benefit  Building  and  Investment  Association,  under  stats.  6 
c.  82,  s.  4,  and  10  Q.  4,  o.  56,  s.  21. 

We  are  inclined  to  think  that  the  first  plea  is  good,  as,  aft 
out  rule  83  of  the  Society,  for  arbitration,  it  avers  that  all 
and  causes  of  action  in  the  declaration  mentioned  were  matt< 
pute  between  the  Society  and  the  defendant  as  a  member  the 
arbitrators  were  duly  appointed  according  to  the  said  rule, 
tinned  to  be  arbitrators  thenceforth  until  the  commenceme 
suit ;  and  that  the  defendant  has  always  been  and  still  is 
willing  to  refer  the  said  matters  in  difference  to  the  said  i 
according  to  the  rule  and  the  statute  in  that  behalf,  which  th( 
well  knew.  A  mere  covenant  ^between  the  parties  to  refer 
arbitration  will  not  oust  the  Courts  of  law  of  their  jurisdictioi 
but  the  question  here  is  whether,  arbitrators  being  duly  appc 
Legislature  has  not  enacted  that  all  matters  in  difference  be 
Society  and  the  members  shall  be  referred  to  the  said  arbit: 
finally  adjudicated  upon  by  them,  to  the  exclusion  of  any  a 
Court  of  law.  In  Ex  parte  Payne,  Erie,  J.,  sitting  in  the  I 
after  full  argument  and  great  deliberation,  put  this  construct 
27th  section  of  stat.  10  Gt.  4,  o.  56,  considering  it  to  be  the 
intention  of  the  Legislature  to  protect  such  societies,  and  t 
bers,  who  are  generally  persons  in  an  inferior  rank  of  life  i 
means,  from  the  vexation  and  ruin  which  might  be  brought  \ 
by  litigation  in  Courts  of  law,  and  to  provide  for  them  a  do; 
bunal  by  which  all  their  differences  might  be  speedily  decidec 
very  small  expense.  The  same  construction  was  put  upon 
Btatute  by  the  Court  of  Common  Pleas  in  Crisp  v.  Bunburi 
894  (E.  C.  L.  R.  vol.  21),  in  which  Tindal,  C.  !^.,  impressiv 
out  the  oppressive  consequences  which  would  follow  to  sucli 
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and  their  members  if  this  power  of  referring  to  arbitration  were  held  to 
be  cumulative  only.  The  case  of  Morrison  v.  Glover,  holding  that  u 
action  might  be  maintained  by  the  treasurer  of  a  building  society,  pro- 
ceeded on  the  ground  that  there  a  part  of  the  plaintiff's  claim  was  not 
a  matter  in  dispute  between  the  society  and  the  defendant  as  a  member; 
and  in  Doe  dem.  Morrbon  v.  Glover,  15  Q.  B.  108  (E.  C.  L.  B.  vol  69), 
*101B1  ^^  Court  merely  held  that  an  ejectment  for  *the  benefit  of  i 
^  building  society' might  be  maintained  in  the  name  of  John  Doe 
on  the  demise  of  the  person  in  whom  the  legal  estate  was  vested.  The 
other  authorities  relied  upon  to  show  that  in  all  cases  the  Society  hu 
an  option  either  to  refer  or  to  bring  an  action  do  not  outweigh  Ex  parte 
Payne,  5  D.  &  L.  679,  and  Crisp  v.  Bunbury ;  and,  upon  an  attentive 
consideration  of  the  words  of  the  Act  of  Parliament,  they  appear  to  tis 
to  be  not  merely  permissive,  but  to  enact  that,  where  there  may,  there 
must,  be  a  reference  to  the  arbitrators. 

Supposing  the  first  plea  to  be  sufficient^  we  are  of  opinion  that  it  is 
sufficiently  answered  by  the  replication,  which  traverses  the  allegation 
that  arbitrators  were  appointed  according  to  the  rule  of  the  Society 
and  the  Act  of  parliament,  and,  in  pointing  the  traverse,  shows  that 
arbitrators  never  have  been  appointed  by  the  Society,  and  that,  when 
those  matters  in  difference  arose  for  which  the  action  is  brought,  a 
reference  to  arbitrators  was  impossible. 

The  defendant's  counsel  contends  that  it  is  not  competent  to  the 
Society  to  take  advantage  of  their  own  wrong,  and  that  they  cannot  be 
allowed  to  aver  that  arbitrators  were  not  appointed.  We  are  not  called 
upon  to  decide  what  the  effect  would  have  been  if  the  defendant,  in  his 
ples^  instead  of  alleging  that  arbitrators  had  been  appointed,  had  merely 
alleged  that  he  was  ready  and  willing  to  refer  the  matters  in  difference 
to  arbitrators  according  to  the  rule  and  the  statute,  and  that  he  had 
requested  the  directors  to  do  what  was  necessary  for  that  purpose.  Bot 
we  entertain  no  doubt  that,  when  he  has  alleged  that  arbitrators  were 
*10171  ^PP^^°^^  *^  whom  the  matters  in  difference  ought  to  hsTe 
^  been  referred,  a  traverse  of  that  allegation,  which  he  has  made 
material,  is  a  good  answer  to  the  plea. 

We  are  likewise  of  opinion  that  there  must  be  judgment  for  the  plain- 
tifis  on  the  demurrer  to  the  second  plea  founded  on  the  18th  and  19th 
rules  of  the  Society,  although  the  directors  might  have  a  remedy  by 
appointing  a  receiver  to  collect  the  rents,  or  by  exercising  the  power 
of  sale.  If  an  action  may  be  maintained  at  all,  it  appears  clear  to  ns 
that  8A  action^  notwithstanding  such  remedy,  may  be  maintained  for 
breach  of  the  express  covenant  to  repay  the  mortgage-money. 

Therefore  our  judgment  will.be  for  the  plaintiffs  on  the  whole  reeori 

Judgment  for  the  pUintilb.(tf) 

(a)  Sm  Beglna  v,  TnSotd,  4  B.  4  B.  121. 
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Doe  dem.  Erers  v.  Ward,  decided  January  80th,  will 
Vol.  XVIII.,  with  Challis  v.  Doe  dem.  Evers  (Hilary  Va< 
both  cases  turning  on  the  construction  of  the  same  will. 
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ABSENCB. 
I.  Of  inbebitant 

1.  Wbftt  operates  m  a  duniption  of  reei- 
denoe,  52.    Poob,  XXL  3. 

2.  Animoa  revertendi,  40,  46.   Poob,  XXL  1. 
IL  Of  witneu. 

Baeh  as  will  make  bie  depodtion  admijeible, 
238.    DcPOsmoN. 

ACCEPTAKCB. 
I.  Of  goods. 

Eifect  of  notice  by  pnrebaier  tbat  be  will  not 
accept,  127.    Comtbact,  X.  L 

IL  Of  bills,  766.    Bills,  L  L 

ACCESSORT. 

L  Paiiieipatioii  of  aooessory  wben  a  substan- 
tive felony. 
Prison  breaeb. 

Indictment  under  stat  4  G.  4,  e.  64  (for  eon- 
iolidatiog  the  laws  as  to  gaols),  s.  43,  wbicb 
enacts  that,  if  any  person  shall,  '<by  any 
means  whatever,"  aid  any  prisoner  to  escape, 

.  or  in  attempting  to  escape,  from  any  prison, 
he  shall  be  guilty  of  felony,  and,  on  oon- 
vietion,  be  transported  for  any  term  not  ex- 
eeeding  fourteen  years.  The  first  count  al- 
leged that  the  gaol  after-mentioned,  situate  at, 
4o.,  in  the  city  of  Coventry,  was  a  gaol  to 
which,  at  the  time  of  the  oommitting  of  the 
after-mentioned  oiTenoe,  stat  4  G.  4,  o.  64,  ex- 


tended. Thai  T.  was  a  prisoner  in  the  said 
gaol  I  nd  tbat  defendant  feloniously  did  aid 
and  assist  T.,  then  and  there  being  sueh 
prisoner,,  in  attempting  to  escape  from  the 
said  gaol,  against  the  form  of  the  statutes. 

Held  by  Lord  Campbell,  0.  J.,  and  Patte- 
son,  J.  (on  writ  of  error,  after  oonviotion  and 
Judgment  of  fourteen  years'  transportation), 
a  good  count,  under  this  statute,  though  it 
did  not  specify  any  means  by  which  defend- 
ant aided  T.  in  attempting  to  escape.  And 
though  it  did  not  allege  in  direct  terms  that 
T.  attempted  to  escape. 

The  seoond  count  stated  that,  at  the  time 
of  the  oommitting  of  the  offence,  T.,  being  a 
prisoner  in  the  said  gaol,  was  meditating  and 
endeavouring  to  escape  therefh>m,  and,  in 
order  thereto,  had  procured  a  key  with  intent 
to  effect  his  escape  by  means  thereof,  and 
bad  made  to  defendant  then  and  there  being  • 
a  turnkey  of  the  said  gaol,  certain  overtures 
and  promises  to  induce  him  to  aid  T.  in  es- 
caping therefrom,  and  so  and  in  manner 
aforesaid,  was  attempting  to  escape  f^om  the 
said  gaol:  And  that  defendant  then  and  there, 
on,  Ac,  and  while  T.  was  such  prisoner  in  the 
said  gaol,  with  force  and  arms,  at  the  parish, 
Ac,  feloniously  did  receive  the  said  key,  then 
and  there  being  fitted  to  and  capable  of  open- 
ing divers  loclu  in  the  said  gaol,  whereby  T. 
was  then  and  there  secured  therein,  with 
intent  thereby  to  enable  T.  to  escape  fioom 
the  said  gaol :  And  so  the  jurors,  Ac,  saj 
that  defendant  then  and  there,  on,  Ac,  in 
manner  and  form  in  this  count  mentioned^ 
feloniously  did  aid  and  assist  T.,  then  an^ 
there  being  snob  prisoner,  in  so  attemptio 
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to  Meape  from  the  uud  gaol  In  thii  eoimt 
mentioned,  against  the  form  of  the  statate, 
Ao. 

There  were  several  other  eonnts,  not  ma- 
terially differing  from  these  respeotiTely. 

Held,  on  error  brought  as  above : 

That  an  attempt  to  escape,  and  the  means, 
appeared  (if  it  were  necessary  to  show  them) 
with  sufficient  particularity  by  the  introduc- 
tory part  of  the  oount 

That  an  offence  of  aiding^  within  stal  4 
G«  4,  c.  64,  sufficiently  appeared. 

That  the  count  was  not  double. 

That  the  count  was  not  bad  for  want  of  a 
more  particular  renue  to  the  acts  charged  in 
the  introductory  part  as  an  attempt  by  T.  to 
escape. 

That  the  general  aTerment  of  the  gaol 
being  a  gaol  to  which  the  provisions  of  stat 
4  G.  4,  c  64,  applied,  was  suffici6&ty  inthont 
•bowing  how  it  came  T'^*'H  Jhimi  !1   .•       .L 

And  that  it  was  not  necessary  to  show  more 
particularly  that  Coventry  gaol  was  a  gaol 
for  the  county,  within  stat  6  A  6  Vict  e. 
110,  s.  2. 

That  the  count  was  not  bad  as  charging  an 
teoeswry  without  including  the  principal,  or 
averring  that  he  had  been  convicted ;  the  aid- 
ing, under  stat  4  G.  4,  e.  64,  s.  43,  being  a 
•ttbstantive  offence.  And  that,  at  all  events, 
the  objection  would  have  been  too  late,  after 
defendant  had  taken  his  triaL 

That  it  was  not  necessary  to  show  that  the 
prosecution  was  commenced  within  a  year 
after  the  offence,  as  was  required  by  stat  16 
G.  2,  0.  31,  s.  4. 

That,  supposing  several  eonnts  of  the  in- 
dictment to  aver  substantially  the  same  facts, 
without  distinguishing  one  narrative  from 
another  by  the  term  <<  afterwards,"  or  any 
similar  expression,  the  indictment  was  not 
bad  for  duplicity,  as  the  Court  would  not  as- 
sume that  the  same  offenoe  was  rapeatedly 
eharged. 

The  caption  stated  that  the  indictment  was 
•  found  at  thb  Sessions  holden  at  Warwick,  in 
and  for  the  county  of  Warwick,  and,  by  ad- 
journment thence,  at  Coventry,  in  and  for  the 
same  county,  upon  the  oath  of  A.,  B.,  Ac, 
good  and  lawful  men  of  the  county,  then  and 
thera  sworn  to  inquire  for  the  body  of  the 
county.  Held  a  sufficient  eaption  under  the 
Act  5  A  6  Vict  c.  110,  annexing  the  county 
of  the  city  of  Coventry  to  Warwickshira. 

Held  also  that,  if  any  one  count  of  the  in- 
dictment was  good,  the  Court  might,  under 
■tat  11  A  12  Vict  c.  78,  s.  6,  pronounce 
Judgment,  or  direct  the  Sessions  to  pronounce 
It,  on  the  good  count  HoUownf  v.  iA« 
QmMmy  817 

H.  Indictment 
L  When  sufficient,  817.    Ante,  I. 
S.  Ol^ections,  when  too  late,  317.    Ante,  I. 


ACCIDBNT. 

Accidental  death  occasioned  by  noa-repsii  of 
highway,  34.    HiHSiiAnoBTKB. 

ACCOUNT. 
I.  When  the  action  lies  against  a  tenant  m  com- 


For  receiving  more  than  just  share  fron  otiMC 

parties. 

Held,  by  the  Court  of  Exchequer  Cbaabff 
on  bill  of  exceptions : 

That,  if  thera  be  tenants  in  eonmoi,  ssd 
one  tenant  alone  occupy  the  property,  be  li 
answerable  as  bailiff  to  his  eo-tenaat  ia  « 
action  of  account,  under  stat  4  Aan.  c  IC,  n 
27,  if  he  receive  mora  than  comes  to  his  jut 
share,  but  not  otherwise. 

And  h^  is  answerable  only  for  whit  k* 
reSlb^inor^th|n  comes  to  his  jnst  thsra. 
^^HeVecfi^^^ore  than  comes  to  hit  jsit 
ehara,  within  the  meaning  of  the  stafcstc,  if 
he  receives  money  or  something  else,  given  or 
paid  by  another,  which  the  co-tenants  sn  »• 
titled  to  simply  by  their  being  teasats  it 
common,  and  if  the  amount  which  he  n 
receives  and  keeps  is  mora  than  in  propos- 
tion  to  his  interest  as  such  tenant 

He  does  not  receive  mora  than  conei  to 
his  Just  share  within  the  statute  if  he  mtnly 
has  the  sole  eqjoyment  of  the  proper^,  evu  ' 
though  by  the  employment  of  his  own  iadsi- 
try  and  capital  he  makes  a  profit  by  ths 
enjoyment,  and  takes  the  whole  of  rack  pioit        j 

Therafora,  in  an  action  of  aeooant,  proof 
of  suoh  enjoyment  and  noeipt  of  the  wholt 
pralits  ia  not  evidence  of  the  oecapjiag  m- 
tenant  being  bailiff  within  the  meaning  of  ' 
the  statute,  nor  prasnmptive  evidenee  of  Ui 
having  received  mora  than  came  to  hii  jnA 
sfaara.    Btnd^rmm  v.  Eaton,  Til         j 

n.  Wh«n  the  aetlon  doea  not  lie  against  tmttt 
in  common. 

Not  for  sole  enjoyment  of  the  propertj  by        | 
his  own  oeoupation,  701.    Ante,  I. 

IIL  Account  booki. 
Of  deceased  incmmlMnt,  629.    CoKrosnws 
BaAL. 

ACKNOWLBDQMBNT. 
L  In  bar  of  statute  of  Umitations,  423.   Bos^ 

L 
IL  See  Admibsioit. 

ACQUIESCBNCB.  i 

I.  In  total  cancellation  of  a  settlement  perbifi         | 
not  entirely  void,  390.     CoStxtauci,  IL 

II.  In  interruption,  267.    BIsbmivt,  L  1.  < 
IIL  In  a  summary  eonviction,  267.   Ii»'        ' 

MJMT,  1. 1. 


ACTION. 


AGENT. 


1021 


ACTION. 
L  Form. 

Trespass  or  eorciuuil,  037.    Af  siammray  L 
IL  Canso  of  aetion. 
1.  WhoD  it  aeemes  on  a  bill  of  exchange, 

944.  Bills,  IV. 
S.  Omission  to  indemnity  aeeommodation 
acceptor,  distingnished  Urom  breach  of  con- 
tract to  jgive  cross  acceptance,  989.  Bills, 
ILL 
8.  Aocming  to  parties  as  tmstces  of  a  society, 
995.    Bdildino  Socibtt,  L 

in.  How  soon  maintainable. 
On  breach  by  notice  not  to  perform,  127. 

COHTRAOT,  X.  1. 

IV.  Against  whom  it  lies. 
Not  against  foreign  potentate  for  anything 
done  in  his  pnblic  capacity,  171.    Attach- 
IfKlIT,  L  1. 

y.  What  no  answer.    Dwnica. 

VL  When  it  does  not  lie. 
In  consequence  of  arbitration  elanse  in  an 
act  of  Parliament,  995.    BuiLDive  Soci- 
btt, L 

VH.  Waiver. 
Of  right  of  action  on  certain  breaches,  423. 

BOHD,  L 

Vin.  Parties. 

When  two  have  lent  the  accommodation  of 
one  of  them  who  has  been  compelled  to 
pay  the  amoant,  989.    Bills,  IL  L 

IZ.  Limitation.    Limitatiom. 
Xi  In  particular  instances. 

1.  By  mortgagor  for  use  and  occnpaUon,  294. 
Dbpbhob,  L 

2.  On  bond  conditioned  for  replacing  of 
stock,  423.    Bond,  L 

8.  By  assignee  against  assignor  for  taking 
too  soon,  937.    AssieNMBHT,  L 

ADDRESS. 

Safficieney  of  -London"  as  the  place  of  ad- 
dress  of  a  letter,  828.    Bills,  IIL  L 

ADJOURNMENT. 
Of  sessions,  to  a  different  part  of  the  county, 

817.     ACCBSSOBT,  L 

ADJUDICATION. 

When  it  amounts  to  an  order  to  pay  money,  07. 
LxMrrATiON,  VL  L 

ADiaSSION. 

L  On  the  record. 

1.  Effect  of  admitting  infancy  pleaded  by 
•ne  of  several  sued  on  a  Joint  promise. 

VOL.  XVII.— 79  8  I 


In  an  action  against  two  on  Joint  promises, 
defendants  pleaded  severally.  Both  pleaded 
Non  assumpsit,  and  one  Infancy.  The  plain- 
tiff, in  answer  to  the  latter  |^ea,  admitted  on 
the  record  thst  he  could  not  deny  the  infancy; 
and  he  entered  a  nolle  prosequi  as  to  the  de- 
fendant pleading  it,  but  went  to  trial  against 
the  other.  Held,  that  he  could  not  recover 
against  this  last,  his  admission  on  the  record 
being  conclusive  evidence  that  there  was  no 
Joint  promise. 

The  effect  of  such  admission  is  not  altered 
by  the  New  Rules,  making  infancy  a  distinct 
plea  from  Non  assumpsit    Boyle  v.  Wtb^ter, 

950 

2L  By  entering  a  noL  pros.,  950.    Ante,  1. 
IL  By  omitting  to  act 
-By  not  appealing  against  a  conviction,  207. 
Easbmbnt,  L  1. 

ADOPTION. 
Of  Hobhonse's  act,  332.    Vbstbt,  L 

ADVERSE  CLAIM. 
When  no  defence,  294.    Dbfbncb,  L 

ADVERSE  POSSESSION. 

As  between  mortgagee,  mortgagor,  and  party 
holding  without  title,  300.  Likitatioh,  L  1. 
378.    Emcroachmbht,  L 

AFFIDAVIT. 
L  What  it  must  show. 
What  sufficient  to  call  for  an  answer. 

An  affidavit  for  Judgment,  as  in  case  of  a 
nonsuit,  is  sufficient  to  call  upon  the  plaintiff 
for  an  answer,  if  it  state  that  the  plaintiff 
gave  notice  of  trisl  for  the  sittings  after,  Ac;, 
and  did  not  proceed  to  trial  "  in  pursuance 
of  the  said  notice  f*  without  showing  that  he 
has  not  subsequently  proceeded  to  triaL 
Although  a  year  has  elapsed  since  the  ap- 
pointed sittings.     Dritcoll  v.  WkalUy,     948 

IL  Restriction  as  to  use  of. 
On  application  to  set  aside  Judge's  order,  098, 
Barob  Ann  Fbmb,  L  ' 

m.  In  particular  proceedings. 

1.  For  Judgment  as  in  case  of  a  nonsuit,  948. 
Ante,  L 

2.  Of.  increase,  671.    Attobiibt,  IL. 

AFFIRMATION. 

When  it  amounts  to  a  warranty,  28L  0dPT« 
HIABT,  L  1. 

AGENT. 
L  Contract  of  sale  by. 
By  broker:  variance  between  bought  and 
sold  notes,  103.    Bbokbr. 
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AGENT. 


APPEAL. 


II.  Discharge  of  eontntot  by. 
By  Agent  of  corporation  without  anthority 
under  eeal,  127.    Contract,  3L  1. 
IIL  Extent  of  authority. 
Inferred  from   conduct  of  priucipalfl,  127- 
CoirrEA.CTy  X.  1. 

IV.  Of  incorporated  company. 

Without  authority  under  eeal,  discharging 
contract  under  seal,  127.    Contract,  X.  I. 

V.  ContraoU  of  agent  and  principal. 

As  regards  the  acceptance  of  bills  for  pro- 
ceeds of  cargo,  76«.    Bills,  1. 1. 

VI.  Acts  of. 

1.  Entry  by  in  steward's  book,  276.    Bvi- 

DBNCB,  IL 

2.  Execution  of  instrument  by,  589.    Poor, 
.  XII.  1. 

AGRSEMENT. 
Bee  Contract. 

AIDING  AND  ABETTING. 
See  AccBSSORT. 

ALEHOUSE. 
Appeal  against  oonyietion. 
Costs,  to  whom  to  be  made  payable,  229.   Ap- 
peal, V.  1. 

ALTERNATIVE. 
When  necessary  in  writ  of  mandamus,  485. 
Mandamus,  IIL 

AMOTION. 
Of  schoolmaster:  remedy  for,  1.    Cathmdeal 
Church,  L  1. 

APPEAL. 

I.  When  the  proper  remedy. 

For  improper  amotion  of  officer,  1.  Cathe- 
DEAL  Chueoh,  L  1. 

II.  When -it  lies  or  not 

1.  When  not  against  an  adjudication  in  the 
negative,  303.    Pooe,  XXX. 

2.  When  not  ag^nst  adjudication  that  pan- 
per  lunatic  is  chargeable  to  eoonty,  303. 
PooE,  XXX. 

IIL  Omission  to  appeal 

1.  Effect  as  an  admission,  267.  Easbicert, 
LI. 

2.  When  induced  by  conduct  contrary  to  good 
faith,  978.    Pooe,  XVL  L 

IV.  Reference  to  arbitration. 
1.  What  parish  authoritioi  bound  by,  078. 
PooE,  XVL  L 


2.  Proceedings  contrary  to  good  fiuth,  W 
stayed,  978.    Poor,  XVL  L 

.  Costs. 

1.  On  appeal  against  couTiotion,  to  whom  t» 
be  made  payable. 

On  appeal  against  a  conTlotioa  nato  tiM 
Alehouse  Licensing  Act,  9  6.  .4,  c.  (1,  the 
Sessions  affirmed  the  convictioD,  and  orderri 
that  the  appellant  should /orikvitk  pay  totii 
retpondetit  justice*  the' sum  of,  Ac,  for  witi, 
and,  in  case  of  default,  should  be  comtnittid 
to  Uie   House  of  Correction  until  nel  nm 
9hmld  be  paid.    Held  (though  conforasbk 
to  sUt  9  G.  4,  c.  61,  s.  29),  a  bad  order  mm 
BtaL  11  A  12  VicL  c.  43,  which,  by  seek  2T, 
enacts  that,  if,  on  appeal  against «  «qch  eos- 
yiction  or  order"  as  is  there  mentioned,  the 
Sessions  shall  award  costs,  their  order  ebll 
direct  the  costs  to  be  paid  to  the  Clerk  o/  tie 
peace,  to  be  by  him  paid  over  to  the  psrty  et- 
titled,  and  shall  state  within  what  tim  psy- 
ment  shall  be,  and   that,  on  noo-payseBl 
within  the  time,  and  »n  default  of  diitrm, 
the  party  may  be  committed  for  any  time  Mf 
exceeding  three  montka,  unleee  the  eoHt,  i«.,i« 
eooner  paid.    For  the  words  "  such"  "  ordef 
apply  generally  to  all  orders  of  maprtrsw 
out  of  Sessions,  and  appeals  againrt  wdi  «• 
ders  (unless  in  cases  excepted  by  the  Act); 
and  the  Act  (sect.  36)  repeals  aU  itatatei  io- 
eonsistent  with  it 

Certiorari  is  taken  away  by  stat. »  6, 4.  «• 
81,  s.  34  :  but  the  order  was  broaght  into  this 
Court  by  an  ex  parte  application  of  the  r»- 
spondents  under  stat.  12  A  13  Viet  e.  H,  i 
18,  for  the  purpose  of  having  execntioB.  11« 
appellant  had  paid  10/.  in  part  of  the  eotf : 
but,  on  the  order  being  romored,  he  immedi- 
ately applied  to  a  Judge  at  chambcis,  is  n. 
cation,  to  stay  execution.  The  Judge  hold- 
ing himself  not  authorized  to  interfere,  th« 
execution  proceeded.  In  the  enwing  tarf 
the  appellant  moved  the  Court  to  set  sn^ 
the  execution.  Six  months  bad  then  etaiw' 
since  the  making  of  the  order  of  ie8»»*> 
Held  that,  the  order  of  sessions  being  befoit 
the  Court,  the  appellant  might  object  to  it  n 
illegal ;  that  he  was  not  too  late,  harisg  pr»- 
oeeded  without  delay  after  the  remoTsl:  tM 
that  hii  right  was  not  prejudiced  by  the  psn- 
payment  of  costs. 

The  Court  set  aside  the  fi.  fa.,  and  oidjwi 
the  moneys  pud  and  levied  to  be  refond«4; 
the  appellant  undertaking  to  bring  nosctwj 
Begina  v.  Bellier,  ^ 

2.  Objections  available  when  the  ofdoriirj- 
moved  into   Q.   B.  to  be  enforced,  C«- 
Ante,  1. 
8.  Setting  aside  tlie  fl.  fa.,  229.    Ants,  L 
4*  ReAnding  money  levied  under  badort»» 
229.    Ante,  L 
VL  Spooialoaie. 


3.  When  the  ekse  i«  to  be  oonaidered  u 
brought  up  by  both  purtiea,  83.  Certio- 
rari, IV. 

VIL  In  partionlar  instanoee. 
1.    Against   diMJlowance    by  aoditor,  703. 

Poor,  L  1. 
3.  Against  orders  of  removal.  Poor,  XXVIII. 
8.  Against  orders  for  maintenance  of  panper 

Innatios.    Poor,  XXXIV. 

'       APPEARANCE. 
L  In  civil  ^ses. 

1.  When  not  necessary  before  applying  for 

prohibition,  171,  214.     Attachicbnt,  I.  1. 
3.  Of  plaintiff  when  called,  the  Jadge  direct- 
ing a  nonsuit,  MO.    Bill  ot  Exceptioits. 

II.  In  criminal  cases. 
1.  To  move  for  new  trial,  508.     CRnfiNAL 

Law,  IV. 
3.    To  receive  sentence,  506,  n.  Crimival 
Law,V. 

APPOINTMENT. 
Power. 
When  not  exercised  by  residuary  devise  in  a 
will,  245.    Devise,  IIL 

ARBITRATION. 
L  Under  Lands  Clauses  Act :  costs. 
Where  each  party  succeeds  as  to  part. 

In  an  arbitration  under  sects.  25—37  of 
the  Lands  Clauses  Consolidation  Act,  1845  (8 
A  0  Vict  c.  18),  if  the  umpire  award,  in  re- 
spect of  part  of  the  landowner's  claim  for 
compensation,  a  larger  sum  than  the  Com- 
pany offer  in  respect  of  that  part,  and  at  the 
same  time  award,  as  to  another  distinct  part 
of  the  claim,  in  respect  of  which  the  Com- 
pany offer  nothing,  that  the  landowner  has 
suffered  no  damage,  the  landowner  is  entitled, 
under  sect  34,  to  those  costs  only  of  the  ar- 
bitration which  are  incident  to  that  part  of 
his  claim  in  respect-  of  which  compensation 
has  been  awarded.    JRegina  v.  Biratn,      060 

IL  At  sessions. 

1.  What  parties  bound,  078.    Poor,  XVL  1. 
3.  Proceedings  contrary  to  good  fidth,  how 
stayed,  078.     Poor,  XVL  L 

IIL  When  the  only  remedy. 
L  To  settle  disputes  between  building  society 

and  members,  095.  Building  Societt,  L 
3.  Form  of  plea,  005.  Buildiro  Society,  L 
8.  Effect  of  omission  to  appoint  arbitrators, 

095.    BuxLDUia  Sooibtt,  L      • 

ARTIFICER. 
Conrpiraoj  to  Intimidate,  67 1<     Coir»rtRACT,  I. 


When  not  by  conduct  in  ignorance  of  the  facts, 
103.    Brokrr. 

ASSIGNEE. 
Of  mortgage,  373.    Encroacbxert,  L 

ASSIGNMENT. 

L  Of  personal  chattels :  right  to  take  at  an 
earlier  date  on  notice. 
Effect  of  the  notice  being  bad  in  respect  of 

time. 

By  indenture  of  sale,  A.  assigned  all  his 
household  goods,  Ac,  to  secure  a  debt  due 
fh>m  him  to  the  assignees,  subject  to  a  pro- 
viso  that  the  deed  should  become  void  upon 
payment  of  the  said  sum  on  a  certain  day,  or 
on  some  earlier  day  to  be  appointed  by  the 
assignees  by  a  notice  in  writing,  to  be  served 
on  A.  twenty-four  hours  before  the  day  of 
payment  so  appointed :  interest  to  be  paid  in 
the  mean  time.  It  was  also  agreed  by  the 
deed  that,  after  default  made  in  payment 
contrary  to  the  said  proviso,  it  should  be 
lawful  for  the  assignees  to  enter  and  take 
possession  of  the  goods,  and  to  sell  them  and 
reimburse  themselves  out  of  the  proceeds, 
accounting  to  A.  for  any  surplus :  and  that, 
until  such  default,  it  should  be  lawful  for  A. 
to  hold,  use,  and  possess  the  said  goods 
without  hindrance  fh>m  the  assignees. 

The  assignees  served  A.  with  a  notice  to 
pay  on  a  day  earlier  than  that  named  in  the 
deed,  and  afterwards  entered  and-  took,  and 
sold,  the  goods  assigned :  but  the  notice  was 
bad,  having  been  served  less  than  twenty-four 
hours  before  the  day  of  payment  appointed 
by  the  assignees. 

Held,  that  A.  had,  under  the  deed,  the  right 
of  possession  of  the  goods,  defeasible  only  by 
default  in  payment  after  due  notice;  and 
that  he  might  therefore  sue  the  assignees  in 
trespass  for  having  wrongAilly  entered  and 
sold. 

Held,  also,  that  in  such  action  the  measure 
of  the  damages  should  be,  not  the  value  o( 
the  goods,  but  the  value  of  the  plaintiff's 
interest  in  them  at  the  time  of  the  trespass. 
Brieriy  v.  KendaU,  937 

n.  Equitable. 

Of  a  copyright,  381.    Coptriqht,  L  1. 
IIL  Rights  of  assignor. 
To  possession  until  regular  defeasance  of 
right  limited  to  him,  037.    Ante,  L 
IV.  Pleading  and  evidence. 
Trespass  by  assignor  against  assignee  for 
taking  too  soon :  measure  of  damages,  087, 
Ante,  L 


ASSISTANT  OVERSEEIL 


Poor- 
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ASSISTANTS. 


ATTORNEY. 


ASSISTANTS. 
In  goyernment  of  a  ooiponUon,  600.     Col- 

LBOB. 

ATTEMPT. 
To  eaoape  fVom  prUon,  817.    Accbssort,  I. 

ATTACHMENT. 
1  Of  goods  of  soToreign  prinoe. 
1.  Property  of  ■OToroign  prinoe,  when  not 

lUble. 

Property  in  England,  belonging  to  a  foreign 
sovereign  prinoe  in  his  public  oapacity,  eannot 
be  seised  under  process  in  a  suit  instituted 
against  him  in  this  bountiy  on  a  cause  of 
action  arising  here. 

And,  therefore,  where  a  suit  had  been 
brought  in  the  Lord  Mayor^s  Court  against 
the  Queen  of  Spain,  upon  bonds  of  the 
Spanish  goremment  bearing  interest,  paya- 
ble in  London,  and  moneys,  belonging  to  her 
as  the  sovereign  of  that  country,  had  been  at- 
tached in  the  hands  of  garnishees  in  London, 
to  compel  her  appearance,  the  Court  of 
Queen's  Bench  granted  a  prohibition. 

Although  the  action  was  not,  in  form, 
brought  against  the  Queen  as  sovereign :  it 
appearing  sufficiently  by  the  proceedings 
that  she  was  charged  with  liability  in  that 
character. 

The  same  law  prevails,  4  fortiori,  where 
the  action  is  avowedly  granted  on  acts  done 
by  the  defendant  in  the  character  of  Sove> 
reign. 

The  gambhee,  in  such  a  case,  is  a  proper 
party  to  move  for  the  prohibition. 

And  it  is  no  objection,  that  he  has  put  in 
a  plea  (Nil  habet)  to  the  attachment. 

Nor  is  the  motion  premature,  if  made  after 
the  pleading  of  such  plea  and  before  trial  of 
the  issue,  though  no  other  excess  of  jurisdic- 
tion is  imputed  to  the  Lord  Mayor's  Court 
than  its  having  entertained  the  suit. 

The  motion  may  also  be  made  by  the  sove- 
reign prinoe  who  is  defendant  in  the  Mayor's 
Court,  though  such  defendant  has  not  ap- 
peared, and  the  garnishee  has  not  pleaded. 

The  prohibition  may  go  at  the  instance  of 
a  mere  stranger.  WwUtoorik  v.  Queen  of 
Spain,  171 

8.  Who   may   move   for   prohibition,   171. 
Ante,  1. 

XL  Foreign    attachment    FoBBiair   Attach- 

JOBHT. 

ATTESTATION. 
Of  warrant  of  attorney ;  same  attorney  aotlng 
for  both  parties. 

A  warrant  of  attorney,  to  confess  judgment 
as  a  security  for  advances,  was  attested  in  due 
form  by  an  attorney,  acting  for  defendant  and 


as  his  attorney,  and  at  his  reqiuest,  bet  who 
also  acted,  in  the  transaction,  for  the  plsJi- 
tiff.  Defendant  was  infosmed  that  the  sttor- 
ney  had  been  consulted  by  plaiotiff. 

The  warrant  was  executed  on  6th  Vud, 
1847.  Judgment  was  signed  on  19tfa  Jiij, 
1847;  and  a  fi.  fa.  shortly  after  issaed,tat 
was  not  executed. 

The  plainUff,  after  the  judgsisat  «h 
signed,  gave  fie^  credit  to  the  defeodsatis 
the  way  of  hU  trade.  On  28th  June,  ]S50,s 
levy  was  made.  None  of  these  fseU  w«n 
concealed.  The  defendant  was  adjiad|ed  a 
bankrupt  on  29th  July,  1850.  A  mis  to  set 
aside  the  warrant  of  attorney  and  all  nbM- 
qnent  proceedings  was  obtained  in  Trinity 
term,  1861. 

Held,  that,  by  stat.  14  2  Vict  c  111,  i. 
9,  the  attorney  acting  Cor  the  phuatiir  cssM 
not  act  as  attorney  for  the  defeodsot,  sad 
that  the  objection,  being  made,  must  preniL 

Held,  also,  that  the  circumstances  sboT« 
stated  did  not  preclude  the  assignees  of  the 
bankrupt  defendant  from  nusing  tbs  objec- 
tion. 

SemhU,  that  lapse  of  Ume  after  exeeatioB 
levied,  and  other  circumstances  showing  tkt 
the  plaintiff  was  knowingly  allowed  to  sltff 
his  position  on  the  faith  of  a  judgmsat  tbsi 
obtained,  may  predode  the  defendant  or  laa 
representotives  from  raising  the  objectiw. 
Sed  Quote,    Hint  v.  Hannah,  ^ 

ATTORNKY. 
L  For  plaintiC 
When  he  mny  not  act  also  for  defndsa^ 
383.    ArrxsTATioir. 

n.  Misconduct  as  regards  the  oppodts  paity. 
1.  Misstatement  in  order  to  enhance  costs. 

An  attorney  who,  in  his  affidavit  of  iaoesM^ 
on  taxing  costs,  represents  that  he  bsa  psii 
money  to  witnesses  in  the  cause  when  be  bn 
not  in  fact  paid  it  (though  he  may  havetskia 
steps  for  doing  so),  or  who,  without  proper 
ground,  makes  statements  tending  to  beigbta 
the  cosU  payable  to  witnesses,  with  intent  to 
favour  such  witnesses  or  to  oppress  the  oppo- 
site party,  commits  an  offence  for  whieb,  es 
a  timely  application,  he  may  be  punishsd  by 
the  Court. 

But,  where  the  losing  party  in  a  cause  sen- 
plained  that  the  adverse  attorney  had  eUinei 
payments  for  the  production  of  naps  bj  «it- 
nesses  at  the  trial,  which  maps,  it  wu  mi, 
were  not  in  fact  produced,  an^  of  a  eoenttf- 
part,  produced  by  a  witness,  but  not  used  or 
required;  also  for  money  alleged  to  bsft 
been  paid  by  the  attorney  to  a  witnee^ 
whereas  such  money  was  not  paid  tin  bN 
after  the  affidavit  of  increase  was  swon;  hrt 
such  complaint  was  not  made  till  Mvl7  * 
year  and  a  half  after  the  tazatioa,  tbs  eea- 


plAinanfs  atteotioii  having  b«en  drawn  to 
the  ■abject  reoently  and  by  accident : 

Heid,  that  it  waa  too  late,  nnleu  upon  a 
yery  strong  caae,  to  bring  such  details  before 
the  Coort  as  charges  to  be  answered  by  an 
attorney ;  and  a  rule  to  answer  matters  was 
refused.  Doe  dem.  Menee  r.  HadUy,  571 
8.  Effect  of  lapse  of  time,  571.  Ante,  1. 
III.  Warrant  of  attorney.    Wabbaxt  07  At- 

TOBVST. 

AUDIT. 
Under  Poor  Laws,  708.    Poob,  L  1. 


AUTflOB. 


Bee  CopTBioBT. 


BAILIVF. 
Tenant  in  common,  701.    Accouire,  L 

BAILMENT. 
L  Negligence  on  the  part  of  the  bailor. 

Consequence  of  its  being  a  cause  conducing 
to  the  loss,  261.    Ikhkbbpeb. 

JTI.  Particular  instances  of  liability. 
Innkeeper's  liability,  261.    Ihhubpsb. 

BANKRUPT. 
Fraudulent  oonyeyance. 

Cancellation  of  deed  by  Court  of  Equity,  390. 

COHTBTAHOB,  IL 

BARON  ANB  FEME. 

I.  Wife  taken  in  execution. 

Her  discharge  when  discretionary. 

^  Where  a  married  woman  is  taken  in  exe- 
cation  in  an  action  against  her  and  her  hus- 
band, and  has  no  separate  property,  the  Court 
in  its  discretion  may  discharge  her,  whether 
the  husband  and  wife  be  both  taken,  or  the 
wife  singly. 

On  motion  to  rescind  an  order  made  at 
chambers  on  affidavit,  as  haying  been  errone- 
ously granted,  the  party  moylng  cannot  im- 
peach the  order  upon  affidayits  not  used  at 
Chambers  and  containing  matters  which  were 
known  to  the  party  moving,  or  of  which  he 
eould  have  obtained  knowledge,  before  the 
order  was  made.    Edward$  y.  Martin,     603 

n.  Separate  ph>perty  of  wife. 

Of  wife  party  to  a  cause,  603.    Ante,  L 
ni.  Wife  how  affected  by  acts  of  husband. 
1.  Disruption  of  residence,  40,  46.     Poor, 

XXL  L 
3.  Her  former  status  not  restored  by  his 
deaUi,  46.    Poob,  XXL  2. 


BASTARDY. 
Form  of  order. 
Omission  of  unnecessary  words. 

In  an  order  of  bastardy  drawn  up  according 
to  form  8  in  the  schedule  to  stoL  SAO  Vict 
c.  10,  the  words  "  and  haying  also  heard  all 
eyidence  tendered  by  the  said"— (the  pnta- 
tiye  father)  are  properly  omitted  where  no 
evidence  is  in  fact  offered  by  him :  and  the 
order  need  not,  in  such  case,  state  that  he 
offered  no  eyidence.    Begina  v.  Fearcjff  002 


BEER. 


See  Albhousb. 


BILL  OF  DISCOVERT. 

Whether  it  will  lie  in  mandamus,  057,  067. 
MAXhAxvn,  V. 

BILL  OF  EXCEPTIONS. 
Not  after  submitting  to  nonsuit 

Error  from  an  inferior  court  of  record.  The 
record  stated  that  the  plaintilb,  being  called 
to  hear  the  verdict,  came  no^  whereupon 
Judgment  of  nonsuit  was  entered.  Tacked  to 
the  record  was  a  bill  of  exceptions,  which  set 
out  the  evidence  given  at  the  trial,  the  con- 
tention of  the  plaintiffs'  counsel  that  there 
was  evidence  to  go  to  the  jury,  and  the  mling 
of  the  Judge  that  there  was  none ;  and  that 
the  Judge  then  nonsuited  the  plaintiffs,  where- 
upon the  plaintiffs'  counsel  excepted. 

Held,  that  the  plaintiffs  could  not  maintain 
error  on  the  bill  of  exceptions,  after  having 
submitted  to  be  nonsuited.  Seeut  if  the  re- 
cord had  shown  that  they  appeared  when 
called,  and  the  Judge  without  tiieir  consent 
nonsuited  them,  though  appearing.  Oo§9ar 
r.Bted,'  540 

BILLa 
L  Contract  to  accept 
1.  When  not  created  by  endorsement  of  bill 

of  lading  and  disposal  of  cargo. 

Plaintiffs,  merchants  at  New  York,  by  di- 
rection  and  on  account  of  B.,  forwarded  to 
defendant,  a  commission  agent  at  Hull,  'em- 
ployed by  B.,  the  invoices  and  bills  of  lading 
of  two  cargoes,  against  which  they  drew  upon 
defendant  bills,  which  he  accepted  and  paid. 
Defendant  sold  the  cargoes,  which  did  not 
realise  enough  to  cover  the  amount  of  his  ac- 
ceptances. Plaintiffs  afterwards,  by  direction 
of  B.,  forwarded  to  defendant  the  invoice  and 
bill  of  lading  of  another  cargo,  which  had 
been  purchased  by  B.  with  money  supplied 
by  plaintiffs,  and  the  bills  of  lading  of  which 
had  been  specially  endorsed  to  them  as  a  se- 
curity, and  were  by  them  specially  endorsed 
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BILLS. 


BOND. 


to  defendant;  plaintiffs  at  the  same  time  stat- 
ing that  they  had,  by  direction  of  6.,  drawn 
upon  defendant  for  part  of  the  price.  De- 
fendant, without  knowing  that  plaintiffs  had 
made  advances  to  B.,  took  the  bill  of  lading, 
disposed  of  the  cargo,  and  placed  the  pro- 
ceeds to  the  credit  of  B.  Held,  that  defend- 
ant was  not  bound,  as  between  himself  and 
plaintiffs,  to  accept  the  bills  drawn  against 
the  last  cargo,  because  no  privity  could  arise 
between  plaintiflb  and  defendant  except  by 
express  contract;  and  the  endorsement  of 
the  bill  of  lading  by  plaintiffs  to  defendant, 
and  his  receiving  it  and  disposing  of  the 
cargo,  did  not,  under  the  circumstances, 
create  such  a  contract.  Defferman  v.  Hub- 
bertty,  766 

2.  To  remit  cross  aoceptanoey  989.     Post, 
n.  1. 
IL  Accommodation  bills. 

1.  The  different  parties  how  affected  by  the 
statute  of  limitations,  9i4.    Post,  lY. 

2.  Obligation  to  indemnify  distinguished  from 
contract  to  give  cross  acceptance. 

A.  applied  to  D.  and  S.,  who  were  in  part- 
nership, for  a  loan.  B.  and  S.  gave  him  an 
acceptance  by  D.  alone;  and  A.  signed  an 
acknowledgment,  in  which  he  declared  that, 
if  he  discounted  D.'s  acceptance,  he  would 
remit  his  own  acceptance  to  D.  and  8.  A. 
did  get  D.'s  acceptance  discounted,  but  did 
not  remit  his  own  acceptance.  D.  was  after- 
wards sued  by  the  holder  of  his  acceptance, 
and  paid  the  amount  out  of  the  partnership 
funds. 

Held,  that  D.  was  entitled  to  sue  A.  for 
money  paid  to  his  use,  upon  an  implied  con- 
tract by  A.  to  indemnify  him,  arising  upon  B. 
being  compelled  to  pay  the  acceptance :  and 
that  S.  need  not  join  in  such  action,  although 
if  an  action  had  been  brought  against  A.  on 
the  written  agreement,  for  not  remitting  the 
cross  acceptance,  S.  must  then  have  been  a 
co-plaintiff.     Driver  y.  Burton,  989 

2.  Loan  by  partners  in  the  acceptance  of  one 
of  them,  989.     Ante,  1. 

3.  Effect  if  bill  became  an  accommodation 
bill  by  matter  ex  post  facto,  989.    Ante,  1. 

m.  Notice  of  dishonour. 

1.  Place  of  address  that  is  given  on  the  bill. 
A  bill  was  drawn,  dated  "  London,"  but  not 
otherwise  giving  the  address  of  the  drawer. 
It  was  directed  to,  and  accepted  by,  "  Captain 
Barron,  27  Saville  Bow."  In  an  action  by 
an  endonee  against  the  drawer,  issue  on  a 
plea  denying  notice  of  dishonour,  the  plain- 
tiff proved  that  he  had  put  a  letter  into  the 
post,  addressed  to  the  drawer,  "London." 
The  drawer  gave  evidence  that  he  had  not  re- 
ceived the  letter ;  that  he  was  a  clerk  in  the 


Admiralty,  and  lived  at  Chelsea,  ani  tbat 
this  might  have  been  ascertained  by  inqdiy 
of  the  acceptor,  who  was  his  brother.  5o 
such  inquiry  had  been  made. 

Held  that,  in  an  action  against  the  dravcr, 
the  fact  that  ^he  holder  had  sent  a  letter  t» 
the  defendant,  addressed  as  he  had  dated  tlu 
bill,  was  evidence  on  which  a  jury  would  U 
warranted  in  finding  th^  due  diligenes  had 
been  used  to  give  notice  of  dishonov,  tk«a|k 
no  inquiry  had  been  made  of  the  aeeeptor. 
Btirme$ter  y.  Barron,  82S 

2.  What  inquiries  not  essentiai  to  due  dili- 
gence, 828.    Ante,  1. 
IV.  Effect  of  the  Statute  of  limitations. 
Endorsee  compelled  to  pay  after  the  period 
has  run  out  against  the  drawer. 
W.  E.  being  indebted  to  plaintiffi  sod  to 
defendant,   and  also   to    a   Banking  Com- 
pany, it  was  agreed  between  all  the  peitxcs, 
that,  for  the  purpose  of  securing  W.  K.'i  debt 
to  the  Company,  defendant  should  draw  spon 
W.  K.  three  bills  of  exchange,  paysUa  to 
plaintiffs,  and  that  plaintiff,  should  eedom 
the  bills  to  the  Company.     The  billi  bcessM 
due  in  1843,  and  were  dishonoured.    InlS47 
the  Banking  Company  sued  plaintifis  on  tht 
bills,  and  plaintiffs,  in  1861,  paid  the  amooai 
Held,  that  plainUib  were  baized  by  ths 
Statute  of  Limitations  from  suing  defesdaat 
as  drawer  of  the  bills.  ITe&eCer  v.  JTir A,    944 

BIBTH  SETTLBMENT. 
Page  636.    Poor,  XXIX.  2. 

BISHOP. 

His  authority  as  charter  visitor,  I.  CAraxDiii 
Chvbch. 

BONA  FIDES. 

Justices  of  the  peace,  how  far  judges  o^  81i 
Chvbch  Ratb,  L  1. 

BOND. 

L  Money  bond. 
What  is  not:  bond  eonditioBed  to  repIsM 

stock. 

Debt  by  administrator  of  B.  on  bond  mdi 
by  W.  to  B.,  dated  5th  December,  1811  Ik* 
condition  recited  that  B.  had  agreed  to  sd- 
vance  to  W.  the  produce  of  the  sale  of  cer* 
tain  stock  in  the  ftands,  without  any  other  sd- 
vantage  than  B.  would  have  been  entitled  u 
if  the  stock  had  remained  in  has  name  in  tbt 
bank;  that  B.  had  sold  the  stock  and  psid 
the  produce  to  W.;  and  that  it  bad  b««B 
agreed  between  them  that  the  same  or  s  Ift* 
sum  of  the  same  stock  should  be  replsc«d 
and  transferred  to  B. ;  and  the  conditio!  ««i 
that,  if  W.,  before  5th  June,  then  next  par* 
chased  the  said  amount  of  stock  and  iraoi- 
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BOND. 


BROKER. 
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ferred  the  aama  to  B.,  and  paid  to  B.,  in  Ueo 
of  the  dividends  thereof,  taeh  rams  u  B. 
woold  have  been  entitled  to  receive  for  the 
dividends  if  the  stock  had  continaed  in  his 
name,  at  snoh  times,  and  in  snoh  proportions, 
and  in  such  manner,  as  the  4ivi<l®i>dB  would 
have  been  payable  to  B.  if  the  stock  had  not 
been  sold,  then  the  bond  to  be  void.  Breach : 
(1)  that  W.  did  not,  before  6th  June,  or  since, 
purchase  the  said  amount  of  stock  and  trans- 
fer to  B.,  or  to  plaintiff  as  administrator ;  (1) 
that  the  dividends  of  the  stock,  if  it  had  re- 
mained standing  in  the  name  of  B.,  would 
have  been  payable  half-yearly  after  the  date 
of  the  bond,  and  that  the  first  and  only  one 
of  soch  dividends  before  the  said  5th  June, 
would  have  been  payable  on  bih  January, 
1813  ;  that  on  11th  September,  1824,  B.  died; 
that,  if  the  stock  had  continued  standing  in 
B/s  name,  or  plaintiff's  as  administrator,  a 
large  sum,  to  wit»  Ac,  would  have  been  pay- 
able half-yearly  as  dividends,  and  that  the 
money  payable  in  lieu  of  such  dividends,  and 
becoming  due  after  B/s  death  (during  a  pe- 
riod which  was  specified),  amounted  to  a 
large  sum,  to  wit,  Ac;  and  that,  although 
the  stock  had  not  been  transferred  into  the 
name  of  B.,  or  of  his  administrator,  yet  W. 
Iiad  failed  to  pay  the  sums  so  due  in  lieu  of 
dividends.  • 

Plea :  that  the  causes  of  action  did  not  ae- 
enie  within  twenty  years  next  before  the 
eommencement  of  the  tmt. 

Replication,  as  to  the  first  breach,  that, 
while  the  stock  remained  untransferred,  and 
a  certain  sum,  to  wit,  Ac,  was  due  in  lieu 
of  the  dividends,  to  wit,  on  10th  September, 
1824,  W,  mad€  an  acknowUdgiMnt  to  J.  B, 
ikat  (A«  9iock  remained  untrttM/erred  contrary 
to  the  condition,  and  was  due  thecaon,  bjf  W, 
making  to  B.  tatit/aetion  on  aeemnt  of  part 
of  the  9aid  turn,  to  wt'l,  10/. ;  and  that  the 
action  was  brought  within  twenty  yean  next 
after  such  acknowledgment;  and  as  to  the 
other  causes  of  action,  that  they  did  acerue 
within  twenty  years,  Ac. 

Rejoinder,  as  to  the  first  part  of  the  repli- 
oation,  a  traverse  of  the  bringing  of  the  ac- 
tion within  twenty  years  next  after  such  sup- 
posed acknowledgment  Issue  thereon.  As 
to  the  second  part  of  the  replication,  issue 
was  joined. 

It  was  proved  that  B.  had,  since  the  ad- 
vance to  W.,  agreed  to  board  and  lodge  with 
W.  at  10«.  M,  per  week,  that  amount  to  be 
deducted  from  the  interest  of  the  money 
which  W/had  borrowed;  and  that  a  settle- 
meat  should  be  made  every  six  months.  B. 
had  boarded  and  lodged  with  W.  tin  B.'s 
death,  in  September,  1824 ;  but  no  seUlement 
had  ever  taken  place,  though  frequently  de- 
manded by  B. 

Held,  first,  that,  supposing  the  issue  raised 
by  the  rojoinder  cast  upon  plaintiff  the  bur- 


then of  proving  that  such  an  acknowledgment 
as  that  mentioned  in  the  replication  was 
made  within  twenty  years  next  before,  Ac, 
there  was  sufficient  evidence  to  entitle  plain- 
tiff to  a  verdict  upon  both  the  first  and  the 
second  issues. 

Secondly,  that  the  bond  was  not  within 
Stat  3  A  4  W.  4,  c  42,  s.  5 ;  that  the  replica- 
tion,  therefore,  was  no  answer  in  law  to  that 
part  of  the  plea  which  related  to  the  first 
breach ;  and  that  plaintiff  was  therefore  not 
entitled  to  any  damage*  on  that  breach. 

But,  thirdly,  that  that  part  of  the  condition 
which  stipulated  for  the  payment  from  time 
to  time,  of  the  sums  payable  in  lieu  of  the 
dividends  still  remained  ia  force  as  to  so 
much  of  the  sums  as  had  accrued  due,  from 
tin^e  to  time,  within  twenty  years  before  ac- 
tion brought,  the  penalty  of  the  bond  not 
having  been  insisted  upon  in  respect  of  sums 
accruing  due  earlier ;  and  that  plaintiff,  there- 
fore, was  entitled  to  damages  in  respect  of  so 
much  of  the  second  breach.  Blair  v.  Or- 
mond,  423 

IL  Bond  within  sUt  3  A  4  W.  4,  c  42,  sect 
5,  as  to  acknowledgments. 

1.  What  is  not  such  a  bond,  423.    Ante,  L 

2.  What   aoknowledgment    sufficient,    423. 
Ante,  I. 

III.  Limitation  of  actions. 
Where  it  does  not  run  as  to  future  breaches, 
423.    Ante,  I. 

BOOK. 

I.  Account  books  of  deceased  incumbent^  529. 
CoMPosiTioK  Rial. 

IT.  Books   of  deceased   steward,   278.     Evi- 
dence, IL 

BREACH. 

I.  Of  contract :  generally.     Contiuct,  XIV. 

II.  After  determination  of  tenancy,  310.    Coh- 
TRACT,  V.  1. 

BRIBERT. 

See  page  785.    Contract,  IV.  2. 

BRIDGE. 

For  conducting  railway  over  or  under  highway, 
485.    Mandahus,  III. 

BROKER. 
Contracts  effected  by. 
What    is    the    contract;   variance   between 

bonght  and  sold  notes. 

A  broker  authorised  by  plaintiff  to  sell  500 
tons  of  Dunlop's  iron,  made  a  bargain  with 
defendant  to  sell  it  to  him  for  a  price  exceed- 
ing 10^  The  broker  sent  a  note  to  the  plain- 
tiff expressing  that  he  had  sold  for  him  500 
tons  Dunlop's  iron ;  and  a  note  to  the  defend- 
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ant  expressing  that  he  had  bought  for  him 
500  tons  Seoieh  iron.  Dunlop's  is  Scotch 
iron,  but  not  the  only  kind  of  Scotch  iron. 
The  broker  made  no  signed  entry  in  his  book. 
AAer  this  there  was  a  negotiation  between 
plaintiff  and  defendant  as  to  the  terms  on 
which  the  defendant  might  be  let  off  the  eon- 
tract,  in  which  both  treated  the  contract  as 
binding ;  but  there  was  nothing  to  show 
whether  they  considered  the  contract  to  be 
for  Scotch  iron  generally,  or  only  for  Dun- 
lop's, or  that  either  was  aware  of  the  variance 
in  the  notes.  The  plaintiff  brought  an  action 
as  on  a  contract  to  delirer  Dunlop's  iron. 
Non  assumpsit  was  pleaded ;  and  at  the  trial 
the  yariance  between  the  notes  appeared. 
The  declaration  was  then  amended,  so  as  to 
make  the  contract  be  to  deliver  Scotch  iron ; 
and  the  jury  found  that  the  defendant  bad 
ratified  the  contract  contained  in  the  bought 
note.  Verdict  for  plaintiff.  On  motion  to 
enter  a  verdict  for  defendant: 

Held,  by  Lord  Campbell,  C.  J.,  and  Patteton 
and  Wightman,  Js.,  that  the  variance  between 
the  bought  and  sold  notes  was  material ;  and 
that  there  was  no  sufficient  memorandum  of 
a  contract  to  satisfy  the  StatuM  of  Frauds  29 
C.  2,  0.  3,  s.  17 : 

Held,  also,  that  there  was  no  evidence,  on 
which  the  jury  could  act,  of  a  ratification  of 
the  contract. 

Brie,  J.,  dissen^ng  upon  both  points.  Siwe- 
wright  v.  Archibald,  103 

BUILDING  ACT. 

Jurisdiction  in  respect  of  encroachments  on 
highways. 

The  Building  Act,  7  A  8  Vict  c  84,  does 
not  take  away  the  power  of  justices  to  adja- 
dioate  on  complaint,  under  stat  57  Q.  3,  e. 
xxix.  (Metropolis  Paving  Act)  s.  72,  as  to 
encroachments  on  the  public  highway  by 
projections  from  buildings.  If  the  provisions 
'of  sut  7  Jb  8  Vict  c.  84,  supersede  in  any 
respect  those  of  staL  57  Q.  8,  c.  xxix.,  s.  72, 
this  is  matter  of  defence,  and  does  not  justify 
magistrates  in  refusing  to  hear  the  informa- 
tion. 

On  motion  against  a  magistrate  under  stat 
11  A  12  VicL  c  44,  s.  5,  as  well  as  on  motion 
for  mandamus,  the  general  rule  is  that  the 
Court  will  order  the  unsuccessful  party  to  pay 
costs,  and  will  not,  on  the  motion  for  costs, 
enter  into  the  merits  of  the  original  implica- 
tion.    Eegina  v.  Ingham,  884 

BUILDING  SOCIETY. 
I.  Exclusiveness  of  remedy  by  arbitration. 
Declaration,  in  covenant,  set  out  an  inden- 
ture of  mortgage  between  the  trustees  of  a 
benefit  building  society  and  defendant,  a 
member,  by  which,  in  consideration  of  600L, 
appropriated  and  paid  to  defendant  in  respect 


of  his  ahaies,  defendant  mortgaged  eertak 
lands  to  the  trustees,  for  the  use  ud  bensft 
of  the  society,  and  covenanted  to  obserrs  ill 
the  rules  of  the  society,  and  to  make  all  pay. 
meats,  in  respect  of  his  sharea,  which  w«i 
required  by  ^le  said  rules.  Breaches:  L 
That  defendant  did  not  pay  cerUin  moatUy 
instalments,  according  to  rule  19 ;  2.  That  be 
did  not  pay  the  subecriptions  upon  his  sud 
shares,  aecording  to  rule  13 ;  3.  That  he  did 
not  pa^  certain  fines  incurred  by  him,  ud« 
rales  13  and  14,  by  non-payment  ef  the  stid 
instalments  and  subscriptiona. 

Pleas :  1.  That  rule  33  provided  that  "the 
directors  shall  decide  upon  all  dispates  tbst 
may  arise  between  this  society  and  any 
member,"  <*  respecting  the  constraetioB  ef  «r 
any  omission  in  these  rales,  or  respeeliaf 
any  other  maUer  relating  to  this  society  sad 
such  member ;"  "  and  the  deciaioB  of  the 
directors,  if  satisfaotoiy  to  both  parties,  shsD 
be  conclusive  |  but,  if  not  satasfaetory,  sack 
dispute  shall  be  referred  to  arbitraton,  pw- 
suant  to  Stat  10  G.  4,  c  56,  a.  27."  Thatths 
causes  of  action  were  matters  in  dispute  be- 
tween the  society  and  defendant  as  a  meabv, 
respecting  matters  relating  to  the  society: 
that  arbitrators  were  duly  appointed  eeeofd- 
ing  to  the  said  rales,  and  continued  to  bi 
arbitrators  thenceforth,  Ac. :  and  that  defend- 
ant never  had  notice  of  or  assented  to  any 
decision  of  the  directors,  and  had  alwsyi 
been  ready  and  willing,  as  the  directors  sad 
the  plaintiffs  well  knew,  to  refer  the  said  net- 
ten  to  the  said  arbitratori.    Verificatioa. 

8.  That  rale  18  declared  thai,  before  any 
member  should  be  allowed  to  receive  the 
amount  of  the  appropriation  mentioned  in 
the  rale,  he  should  deliver  to  the  maaafirt 
statement  in  writing  containing  the  aatne 
and  situation  of  the  premises  intended  to  be 
offered  as  security,  and,  if,  alter  a  sorrey, 
and  report  made  to  the  directors,  they  wen 
satisfied  that  the  premises  were  sdBdtftt 
security,  they  should  have  the  title  examtafld 
and  approved,  and  then  200/.  should  be  sd- 
vanced  by  the  Association  upon  the  nesib* 
executing  a  mortgage  to  them  of  the  fwe- 
perty  purchased  by  the  appropriatioB,  or 
other  property.  That  rale  19  prorided  tha^ 
if,  after  execution  of  a  mortgage,  a  meab* 
failed,  for  six  monthly  nights,  to  pay  ssd 
observe  all  subscriptions,  payments,  and  Rgi- 
lations,  the  directors  should  appoint  s  penoa 
to  eoUect  Ihe  rents  and  profits  of  the  pr»- 
mises ;  and,  if  these  were  insufficient  or  if 
the  member  reftised  to  allow  or  empower  ssefa 
collection,  or,  if  required,  himself  to  eoUcet 
and' pay,  the  directors  were  empowered  to  scQ 
the  property  mortgaged.  That  the  preseat 
causes- of  action  were  in  respect  of  suhserip- 
tions  and  other  payments,  due  from  defend- 
ants for  more  than  six  calendar  months  sflcr 
the  exeeafion  by  him,  as  a  member,  ef  the 
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mortgage  deed :  and  thai  defendant^  after  his 
ezeoation  of  the  deed,  neglected  for  six 
monthly  nights  to  pay  and  perform  his  sab- 
Bcriptlons,  payments,  and  regalations.  That 
the  mortgaged  premises  always  had  been  and 
were  saffioient  seoority;  ai\4  that»  if  the 
directors  had  appointed  a  person  to  collect 
the  rents  and  profits,  the  proceeds  woald  haye 
sufficed  to  discharge  all  costs  of  collection, 
and  reimburse  to  the  Association  all  the  said 
snbscriptions  and  other  payments.  And  that 
defendant  had  always  been  ready  and  willing 
to  allow  and  empower  such  collection;  bat 
that  neither  the  directors  nor  the  trustees 
bad  appointed  any  person  to  collect  the  said 
rents  and  profits,  or  required  defendant  to 
collect  them  himself.    Verification. 

Replication  to  plea  1.  That  the  rules  were 
duly  certified,  allowed,  and  enrolled,  and  the 
first  meeting  of  the  Society  after  such  enrol- 
ment was  held,  before  defendant  became  a 
member  or  executed  the  mortgage  deed. 
That,  by  accident,  mistalLC,  and  oversight  on 
the  part  of  the  Society  and  its  officers  and 
members,  no  arbitrators  were  elected  or  ap- 
pointed, according  to  rule  33,  at  such  meet- 
ing or  afterwards ;  and  that,  when  defendant 
became  a  member,  and  when  the  causes  of 
action  accrued,  and  at  the  commencement  of 
this  suit,  there  were  no  arbitrators  to  whom 
any  such  matters  as  mentioned  in  the  said 
rule  could  be  referred.  Without  this,  that 
arbitrators  were  duly  appointed,  Ac. 

Held,  on  demurrer  to  the  replication  to 
pleal: 

1.  That  the  declaration  showed  a  right  of 
action  in  plaintiffs  as  trustees,  under  stats.  6 
A  7  W.  4,  c.  32,  s.  4,  and  10  G.  4,  c.  66,  s.  21. 

3.  That  plea  1  was  good,  inasmuch  as  the 
flummary  remedy  provided  by  the  statutes  for 
the  settlement  of  disputes  by  arbitration  is 
exclusive,  and  ousts  the  superior  Courts  of 
jurisdiction : 

3.  That  the  traverse,  in  the  replication  to 
plea  1,  of  the  allegation  that  arbitrators  |iad 
been  duly  appointed,  was  a  sufficient  answer 
to  such  plea. 

Held,  also,  on  demurrer  to  plea  2,  That 
plaintifis  were  entitled  to  judgment,  inasmuch 
as  the  power  to  collect  rents,  or  to  sell,  given 
to  the  directors  by  rule  19,  did  not  prevent 
bringing  an  action  on  the  express  covenant  to 
pay  the  «ub8criptions.    i^eeoes  v.  White,  995 

IL  Remedy  against  mortgagor  by  power  to 
collect  rents  and  sell  premises,  not  exclusive, 
995.    Ante,  L 

III.  Effect  of  omission  to  appoint  arbitrators, 
Wb»    BfJiLDnsQ  SociBTT,  Ante,  L 


CALL. 
Hon-payment  of,  045.    Compavt,  &  1. 

7QL.  xvn. — 80 


CANCELLATIOX. 

Of  Arandnlent  conveyance,  390.    CorraTAjroi, 
IL 

CAPTION. 

See  JxDionmn,  IL 

CATHEDRAL  CHURCH. 
L  Visitatorial  authority. 
1.  Appeal  to,  when  the  proper  remedy. 

King  Henry  VIII.  founded  by  charter  the 
Cathedral  Church  of  Rochester,  to  consist  of 
a  Bean  and  six  Prebendaries,  and  he  made 
certain  statutes  for  their  government.  By 
Statute  20,  a  master  was  to  be  chosen  by  the 
Bean  and  Chapter,  to  teach  certain  poor  boys 
who,  by  Che  same  statute,  wore  to  be  instructed 
in  the  Cathedral :  and  the  master,  if  found 
negligent  or  unfits  was  to  be  removed.  By 
Statute  35,  if  any  officer,  of  a  description  in- 
cluding the  master,  committed  a  slight  offence^ 
he  was  to  be  corrected  at  the  discretion  of  the 
Bean  ;*  if  a  weighty  offence,  he  was  to  be 
expelled  by  those  who  gave  him  his  admis- 
sion. By  Statute  38,  the  Bishop  of  Rochester 
for  the  time  being  was  appointed  Visitor,  to 
see  that  the  statutes  and  ordinances  were 
observed,  and  with  full  power  to  convene  and 
interrogate  the  Bean,  canons,  minor  canons, 
clerks  and  other  officers,  on  the  articles  con- 
tained in  the  statutes,  and  all  other  tlfings 
touching  the  welfare  and  honour  of  the  Cathe- 
dral church,  to  punish  ascertained  offences 
according  to  t^eir  degree,  and  reform  them, 
and  to  do  all  things  which  might  seem  neces- 
saiy  to  the  extirpating  of  vices  and  which 
pertained  to  the  office  of  a  visitor. 

W.,  a  schoolmaster  appointed  under  Statute 
20,  published  a  pamphlet,  on  Cathedral  Trusts, 
accusing  the  Bean  and  Chapter  of  having 
misappropriated  the  Cathedral  revenues  of 
Rochester  to  their  own  benefit  and  the  iqjury 
of  poor  persons  entitled  to  qbi^re  in  them, 
and  imputing  to  the  then  Bishop,  formerly 
Bean  of  Worcester,  that  he  had  been  guilty 
of  similar  misconduct  as  Bean,  and  had,  as 
risitor,  culpably,  and  with  knowledge  of  the 
facu,  omitted  to  correct  it  in  the  Bean  and 
Chapter  of  Rochester.  The  Bean  and  Chap- 
ter removed  W.  from  his  office  for  this  publi- 
cation and  the  reflections  upon  the  Bean  and 
Chapter  and  the  Bishop,  therein  contained, 
pronouncing  him  guilty  of  a  grave  ofTenee, 
and  unfit  to  be  continued  in  the  office  of 
Master.  Tbey,  however,  under  counsers  ad- 
vice, revoked  the  dismissal,  but  immediately 
afterwards  cited  W.  to  an«wer  before  them 
for  the  same  offence:  and  they  afterwards 
dismissed  him  again  for  the  same  publication. 

A  mandamus  having  issued  to  restore  W., 
the  Bean  and  Chapter  made  a  return,  and  W. 
pleaded  several  fieas.  The  facU  appeared 
on  the  record  as  above  stated.    The  retnrB 
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aliened  that  W.  had  been  remored,  to  wit,  for 
lawful  caofle,  and  had  not  appealed  to  the 
yisitor.  W.  pleaded  that  the  Bishop  had  an 
interest  in  the  caoee  of  remoyal  which  dis- 
qualified him  fVom  acting  as  visitor ;  and'by 
another  plea  he  justified  the  pablication,  and 
denied  that  he  was  lawfully  dismissed.  On 
demurrer  to  the  pleas,  Held, 

1.  That  the  Bishop  (if  not  interested)  was 
the  proper  visitor  in  this  ease,  for  that  Statute 
85  did  not  withdraw  it  from  the  general 
authority  given  to  the  visitor  by  Statute  38, 
and  the  Dean  and  Chapter  did  not  exercise  a 
visitatorial  authority  in  dismissing  the  Master. 

2.  That  the  Bishop  had  not  such  an  interest 
as  disqualified  him  from  acting  as  visitor. 

8.  That  the  prosecutor,  therefore,  should 
have  appealed  to  the  visitor,  and  not  pro- 
ceeded by  mandamus :  And  that,  assuming 
the  dismissal  to  have  been  improper,  this 
Court  was  not  authorised  to  interfere  on  the 
alleged  ground  that  the  Bean  and  Chapter 
were  acting  in  excess  of  their  jurisdiction. 
Regina  v.  Rochetter,  Dean,  Ac,  1 

2.  What  interest  does  not  exclude  the  visitor, 

1.    Ante,  1. 
8.  Imputations  of  miseondnot  by  visitor,  1. 

Ante,  1. 
4.  Not  affected  by  the  inferior  aothority  ex- 
.     oeeding  its  jurisdiction,  1.    Ante,  1. 

IL  Dean  and  Chapter. 

1.  Dismissal  of  inferior  officers  by,  1.    Ante, 
L  1. 

2.  Remedies  agunst,  for  excess  of  jurisdic- 
tion, I.    Ante,  L  1. 

III.  Schoolmaster. 

Offences  by :  remedy  for  improper  dismissal, 
1.    Ante,  I.  L 

IV.  Statutes. 

Construction  of  visitatorial  clanses,  1.    Ante, 
LI. 

CERTIORARI 

L  Clause  taking  away:  removal  ex  parte  for 
collateral  purposes. 

Removal  for  execution  in  Q.  B. :  what  objec- 
tions open,  and  at  what  stage,  229.    Ap- 
^  PBAL,  V.  1. 

II.  Clauses  taking  away :  when  not  applicable 
for  want  of  jurisdiction. 
Complaint   made    after   limited    time,   67. 
Limitation,  VL  1. 

IIL  Proceedings  upon  in  regard  to  orders. 

1.  What  orders  may  be  quashed  in  part,  466. 
Poor,  IIL  3.  • 

2.  Effect  of  the  obnoxious  part  being  re- 
soinded  after  writ  issued,  466.  Poor,  IIL  3. 

IV.  Costs. 
Where  both  parties  have  points  raised  in  the 
special  case.         , 


On  appeal  agaiast  a  rate,  sevenl  pobti 
being  raised  on  eaeh  side,  the  Sessions  gtfs 
judgment  for  the  appellants  on  some  poisti, 
and  for  the  respondents  on  others  (the  efect 
of  the  judgment  being,  upon  the  wholer  ia 
favour  of  the  appellants,  by  the  rate  beiag 
reduced),  subject,  at  the  instance  of  the  appel- 
lants, to  a  special  case.  The  respondents, who 
had  resolved  not  to  dispute  the  jadgmcDt  of 
the  Sessions,  claimed  that  the  points  decided 
against  them  should  be  inserted  in  the  cim, 
if  brought  up,  as  well  as  those  decided 
against  the  appellants.  The  appellaats 
brought  up  the  case  by  certiorari :  and  this 
Court  confirmed  the  judgment  of  the  Sewioni 
on  all  the  points :  Held,  that  the  respoDdeoti 
were  not  entitled  to  their  costs  under  itat  5 
G.  2,  e.  19,  s.  2.  Rtgina  v.  So^ahnmftam 
Datk  Company,  83 

V.  In  particular  instances. 

1.  To  remove  order  of  Poor  Law  Ceouiii- 
sioners  for  excess  of  powers,  445.  Poos, 
IILL 

2.  To  remove  order  for  ezecutiott  ia  Q.  E, 
229.    Appbal,  V.  1. 

CHAIRMAN. 
Abstention  fVom  voting,  164.    Poor,  IV.  L 

CHAPTER. 
Dean  and  ehapter,  1.  Cathkdrai.  Church,  L  L 

CHARTER 
Statutes.    Catskdrai.  Churcb. 

CHILD. 

L  How  affected  by  reUef  to  itself;  48.    Pool, 
XX.  3. 

n.  Removability,  40.    Poor,  XXL  L 

IIL  Of  unsettled  Irishman,  548.  Poor,  XXL  L 

CHRISTIAN  NAME. 
Namb. 

CHURCH. 
Cathedral  Chvrch. 

CHURCH  RATE. 
L  Jurisdiotion  of  justices  of  the  peace. 
1.  What  bon&  fide  dispute  ousts  the  jiiri«dio- 

Uon. 

A  parishioner  summoned  by  the  choreh- 
wardens  before  justices,  under  stat  53  0. 3, 
c.  127,  s.  7,  for  non-payment  of  a  eharrh  rats, 
alleged  that  the  rate  was  partly  retrofpeeUTe, 
and  that  several  items  were  otherwise  illegal, 
and  stated  that  he  intended  to  try  the  validity 
of  the- rate  in  the  Ecclesiastical  Court  Tbs 
justices  stfld  they  would  not  then  grant  ss 
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order,  but  would  do  so  at  the  end  of  a  month 
onleM  the  objecting  party  proceeded  to  try 
the  validity  of  th«  rate  in  the  mean  time.  No 
snch  proceeding  was  taken ;  and  the  parties' 
appeared  again  before  the  jastices  at  the  end 
of  a  month.  The  objector  continued  to  as. 
Bert  the  invalidity  of  the  rate  and  his  desire 
to  try  the  qnestion,  and  stated  that  it  was  not 
legally  in  his  power  to  compel  the  church- 
wardens to  institute  proceedings  against  him 
in  the  Ecclesiastical  Court,  but  he  challenged 
them  to  do  so;  and  he  contended  that  the 
jurisdiction  of  the  justices  was  ousted  by  the 
third  proviso  of  stat  63  G.  3,  c  127,  s.  7. 
The  justices  nevertheless  m%de  an  order  for 
payment  of  the  rate.  Afterwards,  on  being 
applied  to  for  a  distress  warrant  to  levy  such 
rate,  they  declined  to  grant  it,  and  8ai4  they 
threw  themselves  upon  stat  11  k  12  Vict  c 
44, 8.  5.  On  motion,  under  that  clause,  call- 
ing upon  the  justices  to  show  cause  why  they 
should  not  issue  such  warrant : 

Held,  that  the  justices,  on  the  first  hearing, 
had  sufficient  ground  for  considering  the  rate 
to  be  bon&  fide  disputed :  that  the  test  of  try- 
ing the  validity  of  the  rate  between  the  first 
and  second  hearings  was  one  which  ought 
not  to  have  been  imposed :  that  the  ultimate 
order  was  bad ;  and  that  the  justices  could 
not  be  called  upon  to  enforce  it 

If  a  party  summoned  for  non-payment  of 
church  rate  alleges  objeotionB  which  are  ma- 
nifestly untenable  in  point  of  law,  the  Court 
will  not  therefore  conclude  that  the  rate  is 
not  bon&  fide  disputed  within  the  meaning  of 
stat  £3  G.  8,  c  127,  s.  7.     Begina  v.  Colling, 

81« 
8.   What  test  they  may  not   impose,  816. 

Ante,  L 
IL  Distress. 
Justices  when  justified  in  revising  warrant 

816.    Ante,  L  1. 

CHURCHWARDEN. 
Indictment  against 
For  not  affixing  notices  for  adoption  of  Hob- 
,  house's  aot»  332.    Vbstiit. 

CLAIM. 
Cross  claims. 
By  mortgagor  and   mortgagee,  294.     Db- 

PB9CB,  L 

CLERK. 
To  guardians :  quo  warranto,  149.  Poor,  VIIL  1. 

CLERK  OF  THE  PEACE. 

Costs* of  appeal,  when  to  be  made  payable  to 
him,  229.    Appeal,  V.  1. 


COLLBC 
Of  poor  rates,  793.    Poor 

COLLE 
Governing  ordinances:  a 
▼emment  of  persons  no 
King  James  1st,  by  s 
powered  A.  to  found  a  * 
consist  of  a  master,  wai 
poor  brethren,  six  poo 
poor  scholars,  and  shoi 
rate  for  ever,  and  shou 
governed  according  to 
in  his  lifetime,  or,  aft4 
properly  appointed  by 
and  the  charter  empow 
nances,  Ac,  for  the 
"government"  of  the 
A.,  in  1619,  created  th 
of  one  master,  Ac,  ace 
and,  in  1620,  endowed 
with  lands  in  three  p 
madep  certain  ordinanci 
maintenance  and  gover 
By  one  of  these  ordin 
that  the  churchwardei 
parishes  should  be  **  asi 
warden,  and  fellows  ol 
the  goTcming  thereof 
ISth),  that,  when  the  pi 
be  void,  the  master,  the 
should  go  to  the  chap< 
''proceed  to  the  electi< 
that,  after  certun  fom 
shall  make  the  said  e 
By  another  ordinance, 
both  master  and  wardei 
the  same  time,  the  seni 
notice  to  the  assistants 
lege  within  three  days, 
lows  in  the  election"  of 
should  be  in  all  points 
in  the  election  of  a  ware 
gave  to  the  assistants  i 
certun  members  of  th 
tioular  oases.  The  assi 
the  foundation  of  the 
tomed  to  vote  at  the  < 
Held: 

1.  That  the  effect  oj 
taken  with  the  rest,  s 
contemporaneous  usage 
sistants  the  right  of  vol 
warden. 

2.  That  A.  had  powc 
to  give,  whenever  he  cl 
nances,  such  a  right  to  t 
he  could  not  make  thei 
poration.    Begina  v.  Z 

COMMIS 
To  examine  witnesses,  80 


1082      COMMISSIONERS. 


COMPOSITION  REAL. 


COMMISSIONERS. 
I.  Poor  law  eoramiuioDen.    Poob,  I.,  IIL 
XL  Of  WAtarworki,  561,  871.    Poob,  XTTL  L 
XV.  2. 

COMMON. 
Tenants  in  eommon. 
L  Aotion  of  aooonnt  between,  70  L  Aocovwt,  L 

IL  Sffeot  of  ezoliuWe  o6capation  hj  one  of 
seyeral,  701.    Accoun,  L 

COMMUTATION. 
Tithe  oommatatioB,  520.    CoMPOsmoH  Rail.. 

COMPANY. 
FiMT :  Pablie  and  inooiporated  oompaniea. 
L  Transfer  of  shares. 

L  By  shareholder  with  ealls  not  paid  up. 

A  shareholder  in  an  ineorporated  Com- 
pany within  the  provisions  of  The  Companies 
Claoses  Consolidation  Aet,  1845,  who  has  not 
paid  np  all  oalls  due  upon  his  shares,  eannot, 
by  sect  16,  execute  a  deed  of  transfer  of  any 
of  such  shares  which  shall  be  valid  as  against 
the  Company :  and  the  Company  may  refuse 
to  register  such  deed.  Be^na  ▼.  Wing,  646 
2.  Effect  of  paying  the  calls  after  the  trans- 
fer, 645.    Ante,  1. 

XL  Register  of  deeds  of  transfer. 
When  the  Company  may  revise,  645.    Ante, 
LI. 

ni.  Calls:  remedy  for  non-payment 
Refusal  to  register  transfer  deed,  645.    Ante, 
LI. 

IV.  Lands  Claoses  Aot :  oompnlsory  powers. 
L  What  notice  places  the  parUes  in  position 

of  Tender  and  purchasers. 

Notice  by  a  Railway  Company  to  a  land- 
owner, under  sect  18  of  the  Lands  Claoses 
Consolidation  Act,  1845,  requiring  the  lands 
for  the  purposes  of  the  Company,  is  a  suffi- 
dent  exercise  of  the  powers  of  compulsory 
'Irarohase  given  by  thatf  Aot  to  place  the  Com- 
pany  and  the  hmdowner  in  the  position  of 
purchaser  and  Tender:  and  entry  by  the 
f  Company  upon  the  lands,  after  the  previous 
steps  prescribed  by  sect  85  have  been  taken, 
is  not  an  exercise  of  the  Company's  powers 
of  compulsory  purchase,  but  an  act  which  is 
made  legal  by  the  previous  exercise  of  those 
compulsory  powers,  and  need  not,  therefore, 
be  done  within  the  period  prescribed  by  sect 
123.  Salubury,  Marquis,  y.  Great  Northern 
JRailway  Company,  840 

2.  What  not  an  exercise  of  the  oompnlsoiy 

powers,  840.    Ante,  1. 

V.  Landa  Clauses :  limitation. 

What  not  within  the  limitadon  aa  to  time, 
840.    Ante,  IV.  L 


VL  Lands  Claoses :  noliee  to  treat  fbr  lanl 

.     Effect  of,  840.    Ante,  IV.  L 

VIL  Lands  daoses:  arbifaratioB.     AaBifii- 
noH. 

VIIL  Company  how  far  bound  by  acts  of  agent 
When  without  authority  under  sesl,  127. 

COVTRAOT,  X.  1. 


VL  Obligation  to  oomplete  y 

1.  Mandamus  on  whose  demand. 

A  motion  for  mandamus  to  a  Railway  Com- 
pany to  carry  out  their  line,  which  it  is  il- 
leged  they  are  leaving  incomplete  by  laches, 
may  be  grounded  on  a  demand  made  by  i 
shsovholder  In  the  Company  itself.  Begwe 
T.  Ambergate,  ^c,  Bailfny  Oompanjfj      363 

2.  Option  as  to  manner,  485.     Maxdamts, 
IIL 

X.  Obligations  as  to  public  convenience. 
Mandamus  to  conduct  railway  over  or  od* 
highway,  485.    Majidamus,  III. 

XL  Shareholder's  remedies. 

1.  Mandamus  to  oomplete  works,  362.    Anta^ 
IX.  1. 

2.  Mandamus  to  register  transfer  deed,  645. 
Ante,  1. 1. 

XIL  Shareholder's  rights. 
What  trafflc  agreement  not  illegal  as  vsiyisf 

the  statutory  distribotioii  of  profits,  651 

COHTRAOT,  IV.  L 
SacoHDLT :  Ordinaiy  partnerships :  see  Pin- 

USB. 

COMPENSATION. 
Time  of  oomplaint       ^ 
Where  the  proceeding  is  before  josticsi^  67. 
LiMiTAnovB,  VL  L 

COMPETITION. 
Page  662.    ConiuoT,  IV.  1. 

COMPLAINT. 
Effect  of  ito  being  made  after  time  Ihnlted,  (7. 
LlMITATIOV,  VL  1. 

COMPOSITION  REAL. 

Payment  in  lieu  of  tithe  and  rent,  when  aot  s 
modus  or  composition  reaL 

On  the  trial  of  an  issue,  under  stat  617 
W.  4,  c  71,  whether  a  modus  of  20{.  hsd 
been,  during  the  statotable  period,  paTsble 
by  the  occupiers  of  lands  in  a  hamlet  to  tbe 
rector  in  lien  of  tithes,  it  appeared,  by  old 
terriers,  that  glebe  lands,  lying  intenpened 
amongst  the  other  lands  in  the  hamlet,  were 
in  the  occupation  of  the  rector  in  the  begin* 
ning  of  the  seventeenth  century,  and  tks^ 
some  time  about  1640,  the  occupant  of  the 
lands  in  the  hamle^  ocoopied  also  the  glebe 


IftDds ;  and  that  for  more  than  the  ftatatable 
period  no  tithei  had  been  paid  by  any  oooiipant 
of  lands  in  the  hamlet»  and  20/.  per  annnm  had 
been  paid  to  the  reetor  by  the  tenants  of  snch 
Undfl.  An  aooonnt  book  kept  by  a  deeeated 
reetor,  conuining  reoeipte  and  paymente  by 
him  relative  to  the  living,  was  received  in 
evidence  for  the  pretent  incumbent  The 
Jury  foand  that  the  payment  had  been  made 
for  tithes  and  glebe,  and  not  for  tithes  only. 
On  a  case  stating  the  above  facts, 

Held,  that  the  account  book  was  properly 
Admitted  in  evidence. 

Held  also,  that,  the  annual  payment  being 
in  respect  of  glebe  and  tithes,  and  it  appear- 
ing that  the  glebe  remained  in  the  possession 
of  the  rector  subseqaently  to  the  disabling 
statote,  13  Elis.  c.  20,  the  payment  was  not 
a  good  discharge  of  tithes,  as  a  modos  or 
composition  real,  ander  slat,  2  A  8  W.  4,  e. 
100,  s.  1.  Young  y.  Clare  Hall,  Matter,  Ac, 
'629. 

CONDITION. 

L  Conditions  of  sale.    Vsvdobi,  L 

XL  Condition  annexed  to  a  devifle,  906.  Db- 
Ti8a,IL  1. 

in.  As  to  capital,  in  a  railway  leasing  Act, 

052.      COHTRACT,  IV. 

CONDUCT. 
L  Own  negligence  condacire  to  loss,  261.    Inr- 

KXSPKB. 

XL  Mortgagee  out  of  possession  how  far  con- 
cluded by  defending  as  landlord,  166.  Bjkot- 

MKKT,  L 

in.  Inference  of  extent  of  agenfs  authority 
from  conduct  of  principal,  127.  Comtaact, 
X.1. 

IV.  Discharge  by  conduct,  of  oontract  under 
seal,  127.    Contract,  X.  1. 

y.  In  ignorance  of  the  fkcta,  not  binding,  103. 
Broker. 

YI.  See  also  Laobss. 

CONSENT  RULE. 
Effect  as  an  estoppel,  166.    BjsonnDrT,  I. 

CONSIDERATION. 

.  I.  To  support  a  deed  in  other  respects  fraudu- 
lent as  against  oreditorsi  890.  Oovtbtaitcb, 
IL 

n.  Generally.    See  Oovnuor,  V. 

CONSPIRACY. 

L  lodletmeDl :  iDiLit«r  aad  servant 
Ceriaiuty  Apd  aDoortainty  in  counti  for  eon^ 
ipiriQg  to  [QtimJdsL^  and  leduoe  Wf>rlttn^G. 
Indie tmoQl  ohargffd  dcfoudauu  wUh  con- 

8H 


spiring  to  force  workmen  hired  and  employeil 
by  P.  in  his  business  of  a  japanner  to  depart 
from  their  said  employment, 

By  unlawfully  "  molesting"  the  said  work- 
men. 

By  unlawfully  «  using  threats"  to  the  said 
workmen. 

By  unlawfully  <<  intimidating"  the  said 
workmen. 

By  unlawfully  **  molesting"  P. 

By  unlawfully  **  obstructing"  P.,  so  carry- 
ing on  his  said  business,  and  the  workmen  so 
hired,  Ac 

Held,  that  these  counts  were  sufficiently 
fbll  and  certain,  and  that  the  means  by  which 
the  conspiracy  was  to  be  carried  on  were  well 
stated  in  the  words  of  stat  6  Q.  4,  c.  129,  s.  3. 

Other  counts  charged  a  conspiracy  to  force 
P.  to  make  an  alteration  in  the  mode  of  oon« 
ducting  his  business. 

By  «  molesting"  P. 

By  **  obstructing"  P.  by  inducing  and  per- 
suading workmen  hired  and  employed  .by  him 
in  his  business  to  leave  their  said  hiring  and 
employment 

Held  good  counts 

Other  counts  stated  that  persons  were  being 
hired  and  employed  as  workmen  for  P.  in  hit 
trade,  and  that  defendants  conspired. 

By  molesting  and  obstructing  such  work- 
men as  aforesaid  as  might  be  willing  to  be 
hired,  Ac,  by  P.  in  his  said  trade,  Ac,  and 
who  were  not  then  hired  and  employed  by 
P.  or  by  any  other  person,  and 

By  using  threats  and  intimidation  to  such 
workmen  as  aforesaid  who  might  be  willing, 
Ac, 

To  prevent  and  endeavour  to  prevent  the 
said  workmen,  so  willing,  Ac,  from  hiring 
themselves  to  and  accepting  work  from  P.  as 
aforesaid  in  his  said  trade,  Ac 

Held  good  counts. 

Another  count  (framed  with  reference  to 
Stat  4  G.  4,  c  34,  s.  3)  charged  that  divers, 
to  wit,  Ac,  persons,  being  artificers,  had  con- 
tracted with  P.  to  serve  him  as  workmen  and 
artificers  in  his  said  trade  and  business  for 
certain  times  agreed  upon,  and  had  entered 
into  such  service :  and  that  defendants  con- 
spired  by  divers  subtle  means  and  devices  to 
induce  and  persuade  such  artificers,  so  having 
contracted,  Ac,  and  so  having  entered,  Ac, 
unlawfully  to  absent  themselves  from  the 
said  service  without  the  consent  of  P.  before 
the  terms  of  the  respective  contracts  were 
completed. 

Another  count  stated  that  H.  (an  individual 
workman)  had  in  like  manner  contracted  with 
P.,  and  entered,  Ac,  and  that  defendants 
conspired,  by  divers  subtle  means  ind  de- 
ricci  fttid  Ulc^al  acta  aud  pmcrttcei,  sod  by 
mtnxiicflttmg  (be  esid  H.,  to  indues  and  per- 
suiidtf  H.*  Ac.  (AS  in  the  preceding  c^aat)^ 

lldd  guod  counts.  '^ 


uwer  eounu  cnargea:  rnai  aeienojuitfl, 
intending  to  oppress  P.  in  his  said  trade,  con- 
spired by  sabtle  means  and  derioes,  and  by 
intoxicating  and  thereby  rendering  senseless 
the  workmen  of  P.  in  his  said  trade,  to  eon- 
▼ey  to  a  distance  and  earry  away  the  said 
workmen,  and  thereby  prevent  them  from 
continuing  to  work  for  P.  in  his  said  trade. 

And  that  defendants  conspired,  by  diven 
snbtle,  Ac,  and  by  illegal  acts  and  practices, 
and  by  molesting  and  rendering  intoxicated 
the  workmen  employed  by  P.,  and  inducing 
them  to  depart  from  the  said  employment 
and  break  their  contract  with  P.,  to  force  and 
eompel  P.  to  alter  and  thereby  increase  the 
amount  of  wages  which  he  paid  to  his  work- 
men. 

Held  good  counts. 

Other  counts  alleged : 

That  defendants  conspired  unlawfully  to 

intimidate,  prejudice,  and  oppress  P.  in  his 

trade  and  occupation  as  a  japanner,  and  to 

'  prevent  his  workmen  from  continuing  to  work 

for  him  in  his  said  trade. 

That  defendants  conspired  by  dirers  subtle 
means  and  devices  and  wicked  acts  and 
practices  to  injure  and  oppress  P.  in  his 
trade,  business,  Ac,  of,  Ac,  and  to  induce 
his  workmen  to  depart  from  their  hiring  and 
employment  with  P.  before  the  period  of 
their  agreement  with  him  was  completed. 
.     And 

That  defendants  conspired  unlawfully  to 
intimidate,  prejudice,  and  oppress  P.  in  his 
trade  and  occupation  of,  Ac,  and  to  entice 
and  seduce  away  the  workmen  of  P.  fh>m  the 
employment  of  P.,  and  thereby  to  ii^are  and 
oppress  him  in  his  said  trade. 

Semble,  that  these  were  bad  oonnta,  as  being 
too  vague.    Begima  y.  RowlantU,  671 

IL  Statement  of  means. 

•    1.  In  words  of  statute,  671.    Ante,  L 

5.  **  Divers  subtle  means  and  devices,"  671. 
Ante,  L 

CONSTRUCTION. 
I.  Of  statntes. 
L  When  exclusive,  905.     Buildiho   Soci- 

BTT,  L 

3.  When  not  ezdosive,  48.    Poob,.XX.  8. 

3.  When  not  so  as  to  give  oonoonent  powers, 
466.    PooB,IIL2. 

4.  In  the  alternative,  486.    MAimAinrs,  TIL 

6.  l^nsden.  generis,  512.    TnrsMBirr. 

6.  Words  stamped  with  a  technical  meanings 
671.    Covspihact,  L 

7.  Imperative,  notwithstanding  hardsliip,  688. 
Jury,  L  1. 

IL  Of  partionlar  doenmentt. 

L  or    ttfitute^s    of    e^cIoaiiLstlcal    body,    1. 
Vaiomuhal.  Chcbch^  I.  1. 


z.  ui  conamons  oi  saie,  vi.    vanou,  l  l 
8.  Of  second  count  of  an  indictment,  Ml 
HlOHWAT,  I.  1. 

4.  Of  governing  ordinances  of  a  eorpofa&o, 

600.      COLLIGB. 

5.  Of  wills.    Bbyisb. 

nL  Of  particular  words  and  phrases. 

1.  «  Place  of  abode,"  772.    McinciPAL  Cot. 

POBATIOB,  L  1. 

2.  "Under  and  with  the  restriction  shore 
mentioned,"  905.    Dbyisb,  II.  1. 

S.  "  When  and  so  soon  as  she  shall  marry  u 
aforesaid,"  905.    Dbvisb,  IL  1. 

4.  «So  being   ruinous   as   aforeiaid,"  561 
Highway,  L  1. 

5.  «  By  any  means  whatever,"  317.    Aocis- 

SOBY,  L 

6.  "Any  order  for  the  payment  of  money cr 
otherwise,"  67.    LimrATioir,  VL  1. 

7.  "  Or  any  street,  highway,  or  place  w^ 
cent,"  833.    Vagraitt. 

8.  "Claiming   under   anjr  mortgage,"  S71 

EirCROAOHKBRT,  I. 

9.  "  Copyright,"  281,  291.     Copyriobt,  L  1. 

10.  "  Determine  the  continuance  in  ofioe  cr 
dismissal,"  466.    Poor,  IIL  3. 

11.  "  Discharge,"  127, 145.     Cohtract,  X.  L 

12.  "My  estate,"  246.    Dsetub,  III 

13.  "Hereinbefore  mentioned,"  562.  Hisi* 
WAY,  L  1. 

14.  "Inhabit,"  52.    Poor,  XXL  3. 

15.  "  Die  without  issue,"  737.    Deviib,  L 

16.  "Land,"  358.    Lavd  Tax. 

17.  "Adjudicating  as  to  the  settlement,  snd 
providing  for  his  maintenance,"  303.  Poat, 
XXX. 

18.  "To  seise  so  much  of  the  said  monej,' 
77.    LuvATTC,  L  L 

19.  "  Other  tenements,"  512.    Teitkhbbt. 

20.  "Parish,"  332.    Vbstry,  L 

21.  "  Place  maintaining  its  own  poer,*  Ul 
Vestry,  L 

22.  "  Prevent,"  127,  145.     Cohtract,  X I 

23.  "  Public  duties,"  149.     Poor,  YIIL  1. 

24.  "  For  all  purposes,"  746.    Poob,  XX.  1 

25.  "  Public  purposes,"  859.    Poob,  XIIL  1 

26.  "ShaU  be  in  question,"  440.  Coon 
Court,  L  1. 

27.  "Ready  and  wiDing,"  127,  144.     Col 

TRACT,  L  1. 

28.  "Receiving"  more  tUn  jnst  shirs^  TIL 
Account,  L 

29.  "  Residence,"  772, 781.  MnnciFAL  Co*- 
PORATioH,  L  1.    52.  Poor,  XXL  3. 

SO.  "  As  of  right,"  267.    BASBJairr,  L  L 

SL  "Shall  bo/*  6Sa*    JoiY,  L  L 

32.  «  Such  otder,"  229.    AFrmAU  V.  t 


S3.  "Common    fond   of  nieh   union/'    59. 

POOB,  V. 
84.  "Considered  u  given  te  raoh  widow," 
48.    Poor,  XX.  3. 

CONTRACT. 
L  Generally. 
L  Agreement  ad  idem:    Tariance  between 
bought  and  lold  notes,  103.    Broker. 

2.  When  not  presumed  from  long  usage,  620. 
CoMPOsiTioif  Rbal. 

8.  When  not  created  by  endorsement  of  bill 
of  lading  and  disposal  of  cargo,  766.  Bills, 
LI. 

4.  Express,  when  it  does  not  prevent  the  im- 
plication of  a  distinct  contract  from  subse- 
quent matter,  989.    Bills,  IL  1. 
IL  Power  to  contract 

Condition  precedent  imposed  bj  statute,  645. 

COMPAITT,  L  1. 
m.  Parties. 
1.  Infancy  of  oo-oontrae(or.    IvFAjror. 

3.  Vestries,  978.    Poor,  XVL  1. 

rv.  Considerations  of  public  policy :  agreement 

to  withdraw  opposition. 
1.  Agreement  to  withdraw  opposition  to  a 

railway  bill :  when  not  illegal  as  a  fraud 

upon  the  Legislature. 

The  proprietors  of  a  railway,  U.,  which  was 
in  course  of  formation  under  a  local  Act,  ap- 
plied to  Parliament  for  an  Act  authorising 
them  to  lease  their  railway  to  The  N.  W. 
Railway  Company.  Part  of  the  line  was 
oommon  to  the  U.  railwi^  and  to  a  third 
railway,  the  S.  A  B.  The  proprietors  of  the 
third  railway  opposed  the  bill,  but  ceased 
doing  so  in  consideration  of  the  agreement 
after  mentioned,  which  was  executed  under 
seal  by  the  three  companies  after  the  Act 
passed,  and  contained  four  articles,  yis. 

1.  That,  at  all  times  during  the  continuance 
of  the  lease,  the  U.  or  the  N.  W.  Company 
should  keep  an  account  of  all  their  traffic  and 
rectfipits  nn  Lha  common  portion  of  the  ]in^ 
and  from  thcne^t^}  U>  n  ip^clfied  ulterior  point ; 
and  the  3.  A  H  Com^anj  nhouid  keep  a  like 
acQtiant  of  tbcir  tnkfGti  and  rep>iiilpU  on  the 
common  porUon  and  from  tbenpc*  to  an  ulte- 
ricir  poiot  Ellin  jipecified.  S.  Thiit  the  accounts 
should  bn!  atidUed  periodically  and  a  division 
of  prtiftU  mode  in  proportion  to  the  compara- 
tiTe  lengtha  of  the  two  railwajs  from  tbe  be- 
ginning  of  tho  cotnmon  portion  tu  twoulkrior 
pointa  on  tbe  U-  Hue  and  the  8.  A>  B.  line 
retpectiv'ely  (short  af  the  ulterior  pnint  men' 
tioned  in  Aru  I ).  S»  That,  during  iho  eon* 
tinnanciQ  of  the  lc»#e,  the  U*  aad  N.  W.  Com- 
panies would  not  4?onvey  or  carry  any  ]>iiuen- 
gersj  cattle,  iuggjkgtf  goodt^  or  other  nmUers 


or  things,  firom  any  part  of  the  demised  line 
to  any  point  of  the  S.  and  B.  line,  and  would 
not  use  the  demised  line  to  compete  for  any 
traffic  which  should  properly  belong  to  the 
8.  k  B.  Company.  4.  (Without  reference  in 
terms  to  any  lease) :  That  the  said  sgreement 
should  not  in  any  manner  be  evaded  or  eluded 
by  the  S.  A  B.  Company,  and  that  no  arrange- 
ment, scheme,  Ac,  should  be  resorted  to  or 
attempted  by  them  for  that  purpose. 

In  an  action  of  covenant  by  the  S.  A  B. 
Company  against  the  other  companies  for 
breach  of  this  agreement,  the  defendants  de- 
murring generally  to  the  declaration. 

Held :  That  the  agreement  was  not  ille- 
gal, as  a  fraud  upon  the  Legislature,  or  as 
injurious  to  the  public  by  depriving  them 
of  the  benefit  of  competition,  or  as  preju- 
dicing the  shareholders  by  establishing  a 
distribution  of  profits  other  than  directed  by 
the  Companies  Clauses  Consolidation  Act, 
1845,  8  A  9  Vict  c  16,  ss.  64,  120 :  it  not  ap- 
pearing  by  any  allegation  that  the  arrange- 
ment was  prejudicial  to  the  shareholders. 

Also,  that  it  was  not  illegal  as  binding  the 
17.  and  N.  W.  Companies  not  to  carry  soldiers 
and  their  families,  Ac,  according  to  stat  7 
A  8  Vict  0.  85,  s.  12,  or  the  mails,  according 
to  Stat  1  A  2  Vict  c  98,  s.  1,  if  Qovemment 
should  require  it;  for  that  the  agreement  im- 
posed no  such  obligation. 

The  plaintiffs  alleged  a  breach  of  the  4tli 
Article,  stating  generally,  and  without  refe- 
rence to  the  making  or  continuance  of  any 
lease,  that  the  defendants  did,  on,  Ac,  and 
continually,  Ac,  evade  and  elude  the  said 
covenants  and  agreements.  Held,  on  general 
demurrer,  a  sufficient  allegation  of  breach; 
the  making  of  a  lease  not  appearing  by  the 
record  to  be  a  condition  precedent  to  the  ful- 
filling of  the  4th  Article. 

Also  that  it  was  not  necessary  to  allege  in 
this  breach  that  hslf  the  capital  of  the  U. 
Company  had  been  subscribed  and  the  sub- 
scription certified,  though  the  leasing  Act 
provided  that  no  lense  thouUI  be  granted 
until  sacb  s^nbfim prion  hml  been  eertlfled, 
Skrwwthttry  and  Binnin^tntm  Rtiittcajf  (hm- 
ptinjf  V.  LttndQH  and  JVijrtJI-  Wvwtfim  J?tti7irfiy 
Compamyf  6&3 

3*  Agree tneot  to  p»y  tnoncy  for  withdrawal 

of  opposition  to  an  in^sui vent's  disobargs. 

An  i^greement  by  the  itttorney  of  sn  iniol^ 
vent  irith  one  of  (bti  creJitorv,  wbo  has  given 
notice  of  opposition  to  the  in^o  I  rent's  dh- 
charge,  to  pay  such  erodlitor  a  certain  «nit]  of 
money  In  coniider^lion  that  be  will  withdraw 
hid  opposition^  ts  void;  saeb  ponaideration 
being  contrary  to  the  poliey  of  tbe  Insolvent 
Debtors'  Aot,  ind  a  fraud  upon  the  othiet 
eroditori. 


AltaouKO  Air  ao  uu«  appoar  hu**  wiv  iuwhvj 

is  to  be  paid  oat  of  the  insolyoDt'i  fonds. 
BaU  ▼.  Djfon,  786 

8.  When  not  illegal  u  restricting  benefit!  of 
competition,  652.    Ante,  1. 

4.  When  not  illegal  ai  varying  lUtatory  dia- 
tribution  of  profits,  652.    Ante,  1. 

5.  When  not  illegal  as  preventing  carriage 
of  soldiers  or  mails,  652.    Ante,  1. 

V.  Consideration. 

1.  For  implied  promise  to  observe  itipola- 
tions  on  a  demise. 

Assumpsit  Count:  that  defendant  had 
become  tenant  to  plaintiff*  on  certain  ternu 
and  stipalations,  and  among  others,  that  the 
rent  should  be  payable  half-yearly,  that  de- 
fendant ''should  not  sell  any  straw,  Ac,  or  ma- 
nure, grown  or  produced  upon  the  said  farm, 
without  the  written  license"  of  the  plaintiff*, 
under  certain  penalties,  and  ''the  penalties 
should  be  considered  as  additional  rent»  and 
should  be  recoverable  by  distress  or  otherwise 
as  rent:"  Averments,  that  "in  consideration 
thereof"  defendant  promised  plaintiff  to  pay 
all  such  penalties  as  he  might  be  liable  to  pay 
plaintiff  according  to  the  said  stipulations ;" 
and  that  defendant,  without  license,  sold  straw 
grown  on  the  premises  during  his  tenancy. 
Breach :  non-payment  of  penalties  in  respect 
thereof.  Plea :  that  the  straw  was  sold  after 
determination  of  the  tenancy.    Demurrer. 

Held  by  Lord  Campbell,  C.  J.,  and  Patte- 
son,  J.,  that  the  promise  to  observe  the  terms 
one  of  which  was  payment  of  penalties,  was 
supported  by  the  bygone  consideration  of 
having  become  tenant  on  those  terms,  and 
that  the  stipulation  must  be  construed  to  be 
not  at  any  time  to  sell  straw  grown  during 
the  tenancy :  Erie,  J.,  dissentiente,  and  hold- 
'  Ing  that  the  stipulation  should  be  construed 
to  be,  not  during  the  tenancy  to  sell  straw, 
Ac,  grown  during  the  tenancy.  Ma$§ey  v. 
Goodall,  310 

2.  What  not  sufficient  to  support  a  transac- 
tion in  other  respects  fraudulent  against 
creditors,  390.    Convbtanob,  IL 

VL  Ratification. 
Not  by  conduct  in  ignorance  of  the  tacts,  108. 
Bbokkb. 

VIL  Privity. 

Bee  pages  766,  770.    Bills,  L  1. 
yilL  Conditions  precedent. 

1.  What  not,  in  a  traffic  agreement,  between 
railway  companies,  652.    Ante,  lY.  1. 

2.  Condition  precedent  to  power  to  contract, 
640.    CoMPAinr,  L  1.    662.    Ante,  IV.  1. 

DL  Duration, 
giipulationjj  aa  to  ooaeuiiaption  of  farm  pro- 


ancy,  310.    Ante,  V.  1. 

X.  Readiness  to  perform. 

1.  Tender  when  excused  by  notice  not  to  4»- 
Uver. 

On  a  contract  for  the  manufaetoring  lai 
supply  of  goods  from  time  to  time,  to  be  paid 
for  after  delivery,  if  the  purchaser,  hsviiig 
accepted  and  paid  for  a  portion  of  the  goods, 
gives  notice  to  the  vendor  not  to  manufiie* 
ture  any  more  as  the  purchaser  has  no  ocea* 
sion  for  them  and  will  not  accept  or  paj  for 
them,  the  vendor  having  been  desiroiu  sod 
able  to  complete  the  supply,  such  vendor  msj, 
without  manufacturing  and  tendering  the  rest 
of  the  goods,  maintain  an  action  againK  the 
purchaser  for  breach  of  the  contract 

And  proof  of  such  notice  by  the  poithsMT 
will  entitle  the  plaintiff'  to  recover,  on  a  eoent 
alleging  that  he  was  ready  and  willing  to 
perform  the  contract,  and  that  defendaot  re- 
fused to  accept  the  residue  of  the  goods,  isd 
prevented  and  dieckarged  plaintiff  liom  np- 
plying  them,  and  from  further  execotiDg  tke 
contract. 

Such  notice  is  a  preventton,  though  there 
be  no  other  act  of  obstruction. 

And  it  is  a  discharge,  though  given  by  ft 
corporation  without  writing  under  seal,  if  >t 
be  given  by  their  agent,  appearing  by  tke 
evidence  to  have  acted  with  their  snthnrity, 
and  to  have  represented  them,  in  the  trsiu- 
actions  with  the  vendor. 

Where,  by  the  terms  of  such  a  oontrtet,  tke 
goods  were  to  be  delivered  at  sUted  periodn 
but  they  were  not  all  delivered  at  the  respec- 
tive times,  the  purchasers  not  coantennsod- 
ing  them,  but  requesting,  from  time  to  tune, 
that  the  supply  might  be  delayed,  and  fistOy 
the  purchasers  refused  to  accept  soy  more : 
Held  that  damages  might  be  given  for  the 
whole  quantity  remaining  on  hand,  thoogk 
consisting  in  part  of  quantities  which,  wi^ 
out  being  actually  countermanded,  bad,  by 
desire  of  the  purchasers,  been  kept  back  at 
the  times  appointed  for  delivery.  And  that 
the  jury  were  properly  directed  to  give  weh 
damages  as  would  leave  the  plaiatafb  in  the 
same  situation  as  if  the  defendants  hsd  fal- 
filled  their  contract.  Cort  v.  Ambergett,  ^ 
Railway  Company,  ^^ 

2.  Postponement  by  request,  127.    Ants,  L 

XL  Tender. 
When  unnecessary,  127.    Ante,  X.  L 

Xn.  Discharge. 

1.  By  nodce  not  to  perform,  127.  Ante,  X.  L 

2.  By  agent  of  corporation,  127.   Ante,  X  1* 
8.  By  conduct,  of  contract  under  seal,  WT. 

Ante,  X.  1, 


V 


Zffl.  PreTentioD  firom  peifonnanM* 
What  is  a  proTantion,  127.    Aiito^  X.  1. 

XIV.  Breach. 

L  By  disoharge  before  time  for  performanoe, 
127.    Ante,  X.  1. 

3.  Of  ttipulation  against  eraiion  and  eluding, 
652.    Ante,  IV.  1. 

S.  Againtt  good  faith,  the  remedy,  978.  Poob, 
XVI.  1. 

XV.  Time. 

Effect  of  postponement  by  requeat^  127.  Ante, 

X.1. 
XVL  Damages. 
Sneh  as  will  place  plaintiffs  in  same  sitoa- 

tion  as  performance,  127*    Ante,  X.  1. 

XVIL  Warranties. 

Of  title,  281.     GoPTBiosT,  L  1. 
XVIIL  Particular  instances. 

1.  Agreement  that  paaper  shall  reside  in  re- 
moving parish  at  the  charge  of  the  settle- 
ment parish,  52.    Poor,  XXL  8. 

5.  Sale  of  goods  by  bought  and  sold  notes, 
lOS.    Broker. 

8.  For  manufacture  and  supply  of  goods,  127. 
Ante,  X.  X. 

4.  Sale  of  copyright,  by  oorrespondenoe  and 
receipt,  281.     Coptrioht,  L  1. 

6.  Between  landlord  and  tenant  as  to  eon- 
sumption  of  produce,  310.    Ante,  V.  1. 

6.  Traffic  agreement  between  railway  compa- 
nies, 662.    Ante,  IV.  1. 

7.  To  accept  bills  against  cargo,  766.  Bill0, 
LI. 

8.  By  notice  to  treaty  840.    Compaitt,  IV.  1. 

9.  Express  contract  to  give  cross  acceptance, 
and  implied  contract  to  indemnify,  989. 
Bills,  II.  1. 

XIX.  Pleading. 
L  Allegations  of  breaoh  in  general  terms, 
when  sufficient,  652.    Ante,  IV.  1. 

2.  Effect  of  admitting  on  the  record  the  in- 
Dsncy  of  a  co-contractor,  950.  Admissioit, 
LI. 

CONVEYANCE. 

L  Voluntary;  within  stot  27  Elii.  e.  4. 

1.  Who  may  not  set  aside. 
A  purchaser  from  the  devisee  of  one  who 

had  made  a  Toluntary  conveyance  in  his  life- 
time is  not  entitled,  under  stai.  27  Elis.  e.  4, 
to  avoid  the  voluntary  conveyanoe.  Doe  dem, 
Neuman  v.  Btuham,  728 

2.  What  family  settlement  void  as  against 
ru,^..j.-.*»^  ^.,ii^....*vri,  3130.     rani,  IL 

5.  Efecl  of  rM<jveric8,  390,     Post,  IL 
tL  FrAudal^tit  wiLhtu  etaL  13  Eiit.  e.  5. 

VOL.  XVIL— SI  8  H 


1.  How  it  operates  upon  estates  in  strict  set* 

tlement,  and  as  to. what  parties. 

By  settlement  on  the  marriage  of  J.  T.  and 
Isabella,  afterwards  his  wife,  a  moiety  of  cer- 
tain lands  was  conveyed  to  trustees,  to  the 
use  of  J.  T.  and  his  assigns  for  his  life ;  re- 
mainder to  the  use  of  Isabella  and  her  assigns 
for  her  life ;  remainder  to  the  use  of  the  first 
and  other  sons  of  J.  T.  by  Isabella  succes- 
sively in  tail  male ;  remainder  to  the  use  of 
the  daughters  of  J.  T.  by  Isabella  as  tenants 
in  common  in  tail  general,  with  cross  remain- 
ders between  them ;  remainder  to  the  use  of 
the  settlor,  A.  the  father  of  Isabella,  his  heirs 
and  assigns  for  ever.  J.  T.  was  seised  in  fee 
of  the  other  moiety. 

By  indentures  executed  after  the  marriage, 
in  1815,  and  to  which  J.  T.,  his  said  wife,  and 
J.  C.  T.  his  eldest  son  (then  of  age)  were 
parties,  the  settled  moiety  was  conveyed  to  a^ 
tenant  for  the  purpose  of  suffering  a  recovery, 
and  the  unsettled  moiety,  with  other  lands 
of  which  J.  T.  was  seised  in  fee,  were  con- 
veyed to  trustees  and  their  heirs:  and  the 
uses  of  the  respective  conveyances  were  de- 
clared as  foUows. 

As  to  the  first-mentiojied  moiety,  to  the 
use  of  J.  C.  T.  and  his  heirs  during  the  life 
of  J.  T.;  remainder  to  the  use  of  Isabella 
and  her  assigns  for  her  life :  and,  as  to  the 
same  moiety  after  the  determination  of  the 
life  estates,  ana  also  as  to  the  moiety  and  lands 
secondly  above  mentioned  from  and  imme- 
diately after  the  execution  of  this  convey- 
ance, to  the  use  of  J.  C.  T.  and  his  assigns 
for  his  life,  remainder  to  the  use  of  the  first 
and  other  sons  of  J.  C.  T.  successively  in  tail 
male;  remainder  to  the  use  of  E.  T.,  the- 
younger  son  of  J.  T.,  and  his  assigns  for  his 
life;  remainder  to  the  use  of  the  first  and 
other  sons  of  the  same  E.  T.  successively  in> 
tail  male ;  remainder  to  the  use  of  the  first 
and  other  sons  thereafter  to  be  bom  to  J.  T.. 
by  Isabella  or  any  future  wife  successively  in. 
tail  male ;  remainder  to  the  use  of  M.,  the 
only  daughter  of  T.,  and  her  assigns  for  her 
life;  remainder  to  the  use  of  the  first  and 
other  sons  of  M.  successively  in  tail  male ; 
remainder  to  the  use  of  the  first  and  other 
daughters  thereafter  to  be  bom  to  J.  T.  by 
his  then  present  or  any  future  wife  success- 
ively in  tail  male ;  romainder  to  the  use  of 
the  first  and  other  sons  of  the  body  of  J.  0. 
T.  SQOoessively  in  tail  general ;  remainder  to 
the  use  of  the  first  and  other  sons  tberealtes 
to  be  bora  of  the  body  of  J.  T.  by  his  then 
present  or  any  future  wife  successively  in  tail 
general;  remainder  to  the  use  of  the  first 
and  other  sons  of  the  body  of  M.  (the  then 
only  daughter)  Bucc^stivelj  iu  tail  pcTSprnl ; 
r«mslQdt;r  tu  thtt  \k»v  of  ihet  tr^-i  flh^i  uther 
ilftUgbien  to  be  botu  of  tb*  body  .  I  .J  I-  by 
his  then  preseol  oi  suy  future  nitet  sucuess- 
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ively  in  tail  general;  reni«inder  to  the  use 
of  J.  T.  in  fee.  The  reoorery  was  niffered ; 
A.  B.  being  demandanty  0.  D.  tenant^  and 
Isabella  and  J.  C.  T.  Toaoheet,  who  vonohed 
the  eommon  Tonohee. 

J.  T.  waa  a  trader,  within  the  bankmpt 
laws,  and  ezecnted  the  oonToyaneea  of  1816 
with  intent  to  delay  and  defrand  hii  erediton : 
bnt  J.  0.  T.,  hie  eon,  waa  not  privy  to  that 
intention.  J.  T.  beeame  bankrupt :  and  his 
assignees  filed  a  bill  in  Kqnity  to  eet  aside 
the  deeds  of  1816,  and  the  reoovery ;  and  a 
decree  was  made,  declaring  the  same  Toid  as 
against  the  creditors,  and  the  assignees  enti- 
tled to  the  lands ;  it  was  also  ordered  that 
the  indentores  should  be  given  up  to  the  as- 
signees to  be  cancelled,  which  was  done. 

The  assignees  afterwards  agreed  to  sell 
their  interest  in  J.  T.'s  estates  to  J.  C.  T. : 
and  by  indentares  of  July,  1821,  made  for  the 
purpose  of  barring  all  estates  tail,  remain- 
ders, Ac,  in  and  expectant  on  the  first-meti- 
tioned  moiety,  and  for  limiting  the  same  as 
after  mentioned,  J.  0.  T.,  and  the  assignees, 
at  the  request  and  for  the  accommodation  of 
J.  C.  T.,  bargained,  sold,  and  released,  Ac, 
the  first-mentioned  moiety  to  0.  D.,  in  order 
that  he  might  be  tenant  to  and  suffer  a  reco* 
very,  which  was  declared  to  enure  to  the  use 
of  the  assignees  during  the  life  of  J.  T.  the 
father,  and,  fh>m  and  after  his  decease,  to  the 
use  of  J.  C.  T.  in  fee ;  the  release  to  be  void 
on  non-payment  of  purchase-money  by  J.  C. 
T.  The  recoTcry  was  suffered  aocordingly, 
J.  C.  T.  being  vouchee.  And  afterwards,  by 
indentures  of  March,  182S,  reciting  payment 
of  the  said  purchase-money,  the  assignees 
bargained,  sold,  and  released,  Ac,  to  J.  C.  T., 
the  life  estate  of  J.  T.  in  the  first-mentioned 
moiety,  and  the  fee  simple  in  the  other 
moiety. 

Afterwards,  J.  T.  and  his  wife  died ;  and 
J.  C.  T.  sold,  and,  in  1849,  conveyed  by  deed, 
the  fee  simple  of  the  entirety  to  a  purchaser 
for  value. 

On  a  case  stated  for  the  opinion  of  this 
Court,  whether  the  eldest  son  of  J.  0.  T.  had 
any  and  what  estate  or  interest  in  the  first- 
mentioned  moiety !    Held : 

That  the  deed  of  1815  was  made  by  J.  T, 
without  consideration,  and  was  flraudnlent 
and  void  as  against  creditors  by  stat  18 
Blis.  c  5,  and  that  nothing  passed  by  it  to 
J.  C.  T. 

That,  J.  C.  T.  being  a  party  to  the  recovery, 
its  operation  as  to  him  was  not  preserved  by 
sut  18  Blia.  c  5,  s.  4.  But  that  it  barred 
the  estates  of  the  younger  brother  of  J.  C. 
T.,  his  sister,  and  the  original  settlor,  they 
being  persons  having  remainder  or  reversion 
within  sect  4. 

That,  if  the  release  of  1815  was,  under 
these  circumstances,  wholly  vitiated,  the  re- 
eovery  of  1815  operated,  not  to  the  former 


uses,  but  as  a  simple  recovery  witheat  any 
deed  to  lead  uses :  and  that  J.  C.  T.  thersapoa 
beeame  tenant  in  fee ;  and  that,  even  if  1m 
had    continued    tenant  in   tail,  his  estate 

*  became  a  fee  simple  by  the  reeoreiy  isd 
deeds  of  1821  and  1823,  and,  eomeciQently, 
his  eldest  son  had  now  no  interest 

That,  whatever  order  might  bare  bMs 
made  by  the  Court  of  Chancery,  if  J.  C.  T. 
had  interposed  to  prevent  the  deed  of  1S15 
(to  lead  uses)  from  being  entirely  cancelled, 
the  recovery,  as  the  case  now  stood,  mvnA 
to  the  use  of  J.  T.  for  life  (which  interctt 
passed  to  his  assignees),  with  remainder  to 
J.  C.  T.  in  fee;  all  the  uses  declared  hj  the 
deed  of  1815  being  void.    And 

That,  even  if,  under  that  deed,  J.  C.  T.  had 
become  tenant  for  life  in  remainder  with  re- 
mainder to  his  first  son  in  tail,  yet  the  ooa- 
veyanoe  by  that  deed  was  a  voluntary  oob- 
veyance  within  sUt  27  Elia.  c  4,  and  Toid 
(notwithstanding  the  recovery  in  1821)  si 
against  a  purahaser  for  value ;  and  tha^  oa 
the  oonveyance  to  such  a  purchaser  in  1849, 

'  the  interest  of  J.  C.  T.,  having  become  bj  tk« 
reeoveiy  of  1815  (for  want  of  a  deed  to  lead 
uses)  a  fee  simple  interest,  was,  by  the  cob- 
veyanoe  of  1849,  transferred  to  the  purchaMr. 
TarUUm  v.  LiddM,  SM 

CONVICTION. 
I.  Form. 
When  not  neeessaiy  to  show  the  place  of  a 
intended  offence,  833.    VAoxAirT. 

IL  Effect  in  evidence. 
Conviction  not  appealed  against  when  eti- 
denee  as  an  admission,  267.    BiamRf 
LI. 

IIL  Place  of  custody  under. 
Where  second  conviction  in  a  different  juii- 
diction  whilst  party  out  on  bail  undtr  the 
first    Btgima  v.  Brown,  841, 1. 

IV.  Appeal. 

Costs,  229.    Appbal,  V.  1. 

V.  In  particular  cases. 

1.  Under  Alehouse  Licensing  Act,  229.   Ar- 
PIAL,  V.  1. 

2.  For  vagmcy,  83S.    Vaosawt. 

COPYRIOHT. 
L  1.  Warranty  of  tiUc 
What  is  an  express  wairanty. 

Defendant,  ezeontor  of  a  deceased  aolhsr, 
M.,  wrote  to  plaintiff;  a  publisher,  refenisg 
to  a  previous  offer  fh>m  plaintiff  to  defeadast 
to  give  602.  for  the  copyright  of  one  of  X-li 
works  caUed  V.,  which  defendant  said  ho  kad 
accepted.  Defendant  then  added  :•*  I  postea 
but  few  of  the  copyrighta  of  the  earlier  ptf- 
tion  of  M.'b  works  ^  **l  will  let  yon  know  is 
a  few  days  thoao  of  the  works  that  hckig  «• 


^COPYRIGHT. 
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me  that  I  feel  dUpoied  to  offer^  yoa:  "in 
the  mean  time  I  fhall  be  glad  to  know  if  7011 
reeeired  my  lait  letter  aoeepUng  yoor  olTer 
for  v.,  and,  if  not,  whether  70a  still  hold  the 
aame  propoiaL*  Plaintiff  paid  defendant  50Lf 
and  had  fttim  him  a  reoeipt  in  theie  terms : 
«<Keoeived  from  8."  (the  plaintiff)  '*60L  for 
permiuion*  to  pablish  M.'s  work,  V.,  so  long 
as  the  eopTright  may  endure.  The  right  to 
be  exelasively"  S.'s  "own  for  ten  years  from 
this  date."  M.  in  his  lifetime  had  agreed 
with  B.,  another  publisher,  to  sell  him  the 
eopyright  of  V.  No  transfer  had  been  exe- 
oated;  and  the  agreement  between  M.  and 
B.,  which  was  in  writing,  was  unattested. 
This  was  unknown  to  defendant  And  to 
plaintiff.  B.  opposed  the  publishing  of  the 
work  by  plidnUi^  who  then  brought  an  action 
against  defendant  on  a  warranty  of  title  in 
the  copyright: 

Held,  that  there  was  in  this  ease  an  express 
warranty  of  title  oontained  in  the  letter  and 
receipt  Quoert,  whether  <Ax  the  sale  of  such 
a  commodity  as  a  copyright  the  law  would 
imply  a  warranty  of  title  ? 

Held,  also,  that  B.  had  an  equitable  titte  to 
the  copyright 

The  Court  takes  judicial  notice  of  the  law 
of  Bngland  as  administered  in  the  Courts  of 
Equity.     Sim$  r.  Marryai,  S81 

2.  Qm9f  as   to   implied  wirrantiety  S81. 
Ante,!. 

n.  tmae. 

Equitable  tide,  381.    Ante,  L  1. 

CORPORATION; 
I.  GoTeming  ordinanoes. 
1.  Power  of  founder  to  associate  as  assistants 
persons  not  members  of  the  coiporationy 

604.      COLLBQB. 

S.  Construction  of  statute^  L    Catvrdbal 
Chuboh,  L  It 

IL  Visitation,  1.    Catkmdral  Chuboh,  L  1. 
UL  Elections. 

Power  of  assistants,  not  being  members,  to 

TOte,  600.      COLLBOB. 

IV.  Corporations  are  within  the  stat  11  *  13 
Vict  e.  48,  as  regards  Jnstiees'  orden,  67. 
LnrrATiov,  VL  1. 

V.  Discharge,  by  agent,  of  contract  under  seal^ 

137.     COBTBAOT,  X.  1. 

VL  MunidpaL    Muvioifal  Cobpobatiob. 

COSTS. 
I.  In  particular  instances. 

1.  On  remoTal  of  justices'  order  by  certioruL 
CbbtiobIbi,  IV. 

3.  On  appeal  against  order  of  justices,  339. 
Afpbal,  V.  1. 


IL  Qeneral  rule  as  to  giving  them  against  nn- 
suocessftil  party. 

On  proceeding  to  compel  justices  to  issue  dis- 
tress warrant,  884.    Builddio  Act. 

UL  DirisibiUty  of  issue.  / 

Justiflcation  of  libel,  prored  only  as  to  part 
of  the  words,  351.    Dbvamatiov,  1. 

IV.  Affldarit  of  increase. 

1.  Must  not  claim  costs  of  witnesses  not  yet 

paid,  571.    Attoritbt,  IL  1. 
3.  Remedy  where  it  improperly  enhances  the 

costs,  571.    Attornxt,  IL  1. 

V.  Remoral  of  order  for  execution  in  Q.  B. 

1.  What  objections  open  though  certiorari 
taken  away,  329.    Appbal,  V.  1. 

3.  When  not  too  late  to  object,  339.  Ap- 
pbal, V.  1. 

8.  Party  when  not  pr^ndioed  by  part-pay- 
ment, 229.    Appeal,  V.  1. 

VL  Remedy  for  improper  levy. 
Setting  aside  process  and  causing  the  money 
to  be  refunded,  339.    Appbal,  V.  1. 
Vn.    Title  in  question.    Couirrr  Covbt,  L 

C0X7NCILL0R. 
See  MmraoiPAL  CoBPOBAnoB. 

COUNT. 
ScTtral  counts  in  an  indictment^  817.    Accbs- 

bOBT,  L 

COUNTY. 

L  Adjournments  of  sessions  or  assises,  317. 
A00B88OBT,  L 

IL    Chargeability   of   pauper   lunatics,    303. 

POOByXXX. 

COUNTY  COURT. 
L  Tide  in  question. 
L  The  onus  as  to  costs  lies  on  plaintiff. 

Where  a  plaintiff  in  the  Superior  Courts, 
haring  recorered  less*  than  30/.,  applies  for 
costs,  under  stat  18  A  14  Viet  c  61,  s.  13,  on 
the  ground  that  titie  to  hereditaments  came 
in  question,  the  onus  is  upon  him  to  show 
that  he  ought  to  h^ve  costs :  and  he  must 
prore  that  titie  did  boni  fide  come  in  ques- 
tion at  the  triaL 

The  plea  of  Not  possessed,  in  an  action  of 
trespass  quare  dausum  fregit,  does  not  neces- 
sarily raise  a  question  of  titie  in  this  sense. 

The  proviso  in  stat  9  A  10  Vict  c.  96,  s. 
58,  as  to  actions  "  in  which  the  titie  to  any" 
hereditaments  "shall  be  in  question,"  extends 
only  to  actions  in  which  the  question  of 
titie  actually  arises  in  the  course  of  the  trial 
XatAom  t.  S^^eddutg,  449 


2,  nue  DOt  neeetMniy  in  qoesnon  nnaer  piea 
of  not  poMeued,  440.    Ante,  1. 

8.  The  righi  to  costs  does  not  depend  on  the 
issoe  raised  on  the  reeord,  440.    Ante,  1. 

n.  Perjory  in  oonnty  eoort 
Constitution  of  oourt  and  jnrisdtotion  of  jndgo 
when  snffloiently  shown  In  Indietment 
An  indictment  for  peijnry  averred  that  in 
the  W.  connty  court,  before  J.  M.,  judge  of 
the  said  court,  an  action,  then  pending  in  the 
said  court,  came  on  to  be  tried ;  that  defend- 
ant was  sworn  as  a  witness  ''before  the  said 
1^  J.  M.,"  "being  judge  of  the  said  county 

court,"  and  "  having  suffloient  and  competent 
authority  to  administer  the  said  oath ;"  and 
then  peijnry  was  assigned.  On  writ  of  error. 
Held,  to  be  sufficiently  shown  on  the  face 
of  the  indictment,  that  the  Court  was  pro- 
perly  constituted  under  stat  9  A  10  Vict  c 
95,  and  that  the  judge  had  jurisdiction  over 
the  cause  in  which  the  perjury  was  alleged  to 
have  been  committed.    Lavejf  t.  The  Qu^en, 
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COVENANT. 
Action  on.  ' 

L  When  excluded  by  arbitration  clause,  995. 
BuiLDiHG  Socinr,  L 

n.  When  not  excluded  by  powers  of  tale,  Ao., 

995.      BUILDDTO  SOOISTT,  L 

CREDITOR.       • 
L  Fraud  upon. 
By  contract   to  withdraw   opposition,  785. 
Contract,  IV.  3. 

XL  Generally.    See  Dbbtob. 

CRIMINAL  LAW. 
L  Indictment    Ihdiotmbxt. 
IL  TriaL 

1.  Where  depositions  admissible  only  as 
against  one  of  several  prisoners,  238.  !>■• 
POBinoir. 

2.  New  trial  for  improper  admission  of  evi* 
deuce,  238.    DBPOsmov. 

III.  Verdict 

Effect  in  curing  defeetiTe  averments,  562. 
'  Highway,  L  1. 

IV.  New  trial 

1.  Practice  on  motion:  defsndant's  appear* 


A  defendant  senteneed  to  transportation 
cannot  move  for  a  new  trial  withoat  appearing, 
though  the  sentence  has  been  passed  at  the 
assizes  under  stat.  11  O.  4  A  1  W.  4,  c  70,  s. 
9.     Beffina  v.  Oaudwtll,  503 

2.  For  omitting  to  point  out  as  to  which  of 

several  prisoners  only  certain  evidence  was 

admissible,  238.    Diposinov. 


V.  Dcntenoe. 
At  the  assises  nnder  stat  11  G.  4  4  1  W.  4» 

e.  70,  s.  9,  503. 
Not  passed  in  defendant's  absenea. 

The  Court  refbsed  to  pass  sentenee  in  the 
absence  of  a  defendant  who  had  nffend 
judgment  to  go  by  default  on  an  indietmcBt 
for  nuisance,  and  (without  laches  of  the  pro- 
secutors) had  gone  out  of  reach  befoiw  he 
could  be  served  with  notice  to  appear  for 
judgment  Although  it  appeared  that  th9  re- 
moval of  the  nuisance  (to  a  public  narigia- 
tion)  was  important,  and  that  the  jadgsMat 
of  the  Court  was  wanted,  to  anthorise  tlie 
abating  it  Be^na  T.  ChiekeaUr,  5M»  n. 
VI.  Judgment. 
Where  one  only  of  several  eonta  is  good, 

317.    AccBsaoRT,  L 

Vn.  Judgment  by  default 
Course  to   be  taken  when  defendant    4— a 
not  appear  ^to  receive  sentenee^  504^  a. 
Ante,  V. 

Vm.  Error. 
What  judgment  the  Court  in  efror  wuj  pra- 

nounce,  317.    Accbssobt,  L 

IX.  Recognisance   to  keep  the  peaoo.      Rb. 

COGNISAKCE. 

X.  Criminal  lunatics.    LuHAna 
XL  Homicide.    MAHSLAUGHTBa. 

Xn.  Responsibility  criminally  for  c 
of  negligence,  34.    BfANSLAUGsraay  L 

Xin.  Peijnry.    Pebjfbt. 

XrV.  Negligence. 
Non-repair  of  highways,  34. 
TBa,L 

XV.  Depositions.    DBPOsmoB. 

CROWN. 

Contempt  of. 
By  proceedings   against  foreign  potaalali^ 
171,  214.    Attachvbxt,  L  1. 

CROWN  OFFICE. 

Eflbct  of  non-oompliaace  with  iak%  64.    Ba- 
ooaanAHOB,  I. 

DABCAGE8. 
I.  Measure  of. 

1.  The  value  of  the  plaiatiTs  Sn««aa^  MT. 
AssiGinncNT,  L 

2.  In  action  by  assignee  against  asatgasr 
for  toking  the  goods  too  sooa,  937.    Ab- 

SIGlfMBRT,  I. 

3.  Qu&oti  interftdt  earn  pnestitisM,  127.  Cea- 

TBACT,  X.  1. 

IL  Btatate  of  Limitationf . 


DamagM  where  some  of  Uie  breachef  are  aod 
others  are  not  barred  by  the  Statute  of 
Limitations,  423.    Bovd,  L 

DEAN. 
Dean  and  chapter,  1.  Cathbdral  Chitbch,  L  1. 

DEATH. 

L  Aecidental,  oeeasioned  by  nonfeaaanoe,  34. 
MuiSLAUOBns,  L 

XL  Of  husband  whilst  absent  without  animus 

rerertendi,  46.  Poor,  XXL  2. 
HL  After  what  lapse  of  time  it  need  not  be 

prored,  270.  EviDXircB,  IL  1. 
lY.  Limitations  oyer  upon  death  of  doTisee  in 

fee  bow  eonstrued,  737.    Dbyisb,  L 

DEBT. 
L  Cknerally. 
Cannot  be  seised  under  the, Criminal  Luna- 
tics Act,  77.    LuKAno,  L  1. 

IL  Action  of  debt. 

Limitation  as  regards  breaches  of  condition 
of  bond,  423.    Bond,  1. 

DEBTOB. 
L  Conreyances  by. 
Fraudulent  conveyance,  390.    Cohtbtavos, 
IL 

H.  Insolrent  debtor :  discharge. 

Contract  for  money  to  withdraw  opposition, 
786.     COHTRACT,  IV.  2. 

in.  Warrant  of  attorney*     Warraxt  or  At- 

TORBBT. 

DECLARATION. 
I.  Generally. 

1.  Christian  names  shown  only  by  initials, 
64.    Reooonisanoe,  I. 

2.  Not  showing  compliance  with  rules  of 
practice,  64.    Rxoo«kisakcb,  L 

H.  In  particular  instances. 

1.  On  recognisance  to  keep  the  peace,  64. 
Rbcoohisancb,  L 

2.  By  contractor,  on  contract  discharged  by 
purchaser  giving  notice  not  to  perform, 
127.     COBTRACT,  X.  1. 

DEED. 
L  When  necessary. 
On  grant  of  privilege  as  to  fixtures,  574. 

FlJtTIUKS,   L  1. 

IL  Fmiiil  uku  t  or  to  Id  n  tftiy ,  a«  against  creditors 
and  puicbMtfri!. 
1.  Con*iavratioB,  39  U.    GoarvBYAKeB,  IL 


2.  Eflfect  of  cancellation  by  Court  of  equity, 

390.      COBVBTANCB,  IL 

3.  Effect  of  long  aoquiescenoe  in  cancellation, 
390.    CorvETANCB,  n. 

4.  Not  as  against  devisees,  728.  Cohtbt- 
ANCB,  n. 

m.  Invalid  at  the  time  of  ezeoution. 
When  not  cured  by  subsequent  compliance 
with  requirements,  645.    Coxpabt,  I.  1. 

DEFABCATION. 
L  Coste. 
Divisibility  of  issue. 

AcUon  for  a  libeL  Pica  justifying,  as  true, 
part  of  the  libel,  which  comprised  several 
libellous  allegations.  Replication  De  Ipjurii. 

On  the  trial,  the  Judge  asked  the  jury  to 
find  separately  as  to  the  truth  of  the  several 
allegations  justified.  The  jury  found  thai 
some  of  the  allegations  were  not  true,  and 
that  others,  forming  an  important  part  of  the 
libel,  were  true.  A  general  verdict  was  en* 
tered  for  the  plaintiC  A  judge  made  an 
order  that  the  Master  should  not  allow  plain- 
tiff  the  costs  of  the  witnesses  called  only  to 
disprove  that  part  of  the  plea  which  was 
found  to  be  true.  On  a  motion  to  rescind 
this  order, 

Held,  by  Lovd  Campbell,  C.  J.,  Patteson 
and  Coleridge,  Js.,  that  the  order  was  im- 
proper, thft  issue  being  indivisible. 

ErU,  J.,  dissantiante.  Biddulph  v.  Chan^ 
btrUtyne,  361 

'II.  Miscellaneous  points. 

1.  Dismissal  of  schoolmaster  for  defamation, 
•  1.    Cathedral  Church,  L  I. 

2.  The  party  defamed  when  not  disqualified 
from  acting  as  judge  in  matters  arising  out 
of  de£amation,  1.  Cathedral  Church,  L  1. 

DEFAULT. 
L  Oenerally. 
When  to  be  provided  against  by  the  opposite 
party,  638.    Jury,  L  1. 

IL  Judgment  by. 
In  criminal  cases,  504,  n.    Crdcinal  Law,  V. 

DEFENCE. 
L  JustertU. 
Claim   by  mortgagee  when  no  answer   tc 

action  for  rent  by  mortgagor. 

Use  and  occupation.  Plea :  that  the  occu- 
pation of  the  premises  was  by  the  leave  of 
plaintiff  who  was  mortgagor  in  posse««ioD : 
that,  Lflvr  011  ch  occupaii^D,  the  martgiigv*^ 
who  was  en  tilled  to  lb*  la&tl  durhi^ir  the 
whole  period  of  oocq|tatioia,  g»ve  noticii  ui 
d»r»iidaat)  claim iDg  ihv  muma  profits  l  ihAt 


defendant  antu  men  nonoe  wu  resay  sna 
willing  to  pay  plaintiff;  and  that»  from  the 
time  of  lach  notice,  he  was  liable  to  pay  the 
mortgagee. 

Heidi  no  defence  at  law.  Quctrt,  whether 
actual  payment  to  the  mortgagee  under  pree- 
Bure  of  thie  claim  would  have  been  a  defence. 
WiUonr.DunH,  .  2U 

IL  Effect  of. 
Matter  of,  jio  ground  for  reftisal\o  hear,  8S4. 
BuiLDinG  Act. 

DELIVERY. 
L  Notice  not  to  deliTer,  137.    Cohtbact,  X.  1. 
IL  Postponement  by  request,  127.    Gortbact, 
X.  L 

DEMAND. 
As  ground  for  mandamus,  302.  Coxpaht,  IX.  1. 

DEMISE. 
L  Generally. 

See  LA2n>L0BD  axd  Tevaht. 
n.  By  parish  officers,  589.    Poos,  XIL  1. 

DEPOSITION. 
Admissibility  in  evidence. 

Ab*8ence  by  procurement  of  one  of  soTcral 

prisoners. 

If  the  deposition  of  a  witness*on  charge  of 
an  indictable  offence  has  been  regularly  taken 
before  a  magistrate,  and  at  the  time  of  trial 
such  witness  is  dead  or  (stat  11  A  12  Vict  o. 
42,  s.  17)  so  ill  as  not  to  be  able  to  travel, 
the  deposition  may  be  read  as  evidence  against 
the  prisoner.  So  also  if  it  be  proved  that  the 
witness  is  kept  away  by  the  prisoner's  pro- 
curement 

But  such  deposition  is  not  admissible  on 
the  ground,  merely,  that  the  prosecutor,  ^ter 
using  every  possible  endeavour,  cannot  find 
the  witness. 

If  procurement  of  the  absence  be  shown, 
and  there  are  several  prisoners,  the  deposi- 
tion is  evidence  against  those  only  who  are 
proved  to  have  procured  the  absence. 

And,  where  the  Judge,  admitting  such  evi- 
dence, left  it  generally  to  the  jury,  and  did 
not  point  out  that  it  applied  only  to  those 
implicated  in  procuring  the  absence  (there 
being  some  who  were  not  so  implicated),  and 
the  latter  were  convicted,  the  Court  granted 
a  new  trial. 

A  new  trial  was  granted  on  this  ground  in 
a  case  of  felony  removed  by  certiorari.  He- 
gina  v.  Scai/e,  238 


DESCRIPTION. 


B  OeneraUy. 


jsy   reference  :    now  mucn   unponffo,  ws, 
HlOHWAT,  L  1. 

IL  In  particular  instances 
Description  of  termini  of  road  out  of  nfu, 
502.    Highway,  L  L 

DEVISE. 

L  For  an  estate  in  fee  simple. 
Effect  of  limitations  orer  on  desth  of  deriM 
By  will,  executed  before  1838,  testttor  de. 
vised  and  bequeathed  bis  real  sad  penoul 
estate,  to  be  divided  '<  equally  amongst  my 
children  in  manner  following,  vis. :  I  will  tad 
bequeath  to  my  eldest  son  A.  OM-MT«ith 
share  of  my  property,  to  his  heirs,  ezeeafan, 
and  administrators." .  Then  followed  d«viM 
and  bequeste  in  the  same  words  is  esoh  oC 
testotor's  six  other  children.  <<  And,  in  am 
any  of  my  sons  or  daughters  die  withost 
issue,  that  their  share  returns  to  my  sons  ud 
daughters,  equally  amongst  them ;  sod,  is 
ease  any  of  my  sons  and  daughters  die  lad 
leaving  issue,  that  they  take  their  decsued 
parent's  share,  share  and  share  alike."  AH 
the  seven  children  survived  the  testator. 

Held;  that  "die"  must  be  eonstned  te 
mean  die  in  the  lifetime  of  the  testator,  sad 
consequently  that  each  of  the  ehildrtn  took 
a  fee  simple  in  one-seventh  of  the  realtj.iad 
the  absolute  interest  in  one-seventh  of  the 
personalty.    (?ee  v.  JfaaeiUster,  Jfsfofi  ^ 

731 
IL  Condition:  marriage. 
L  Marriage  under  21  with  consent:  fiact 
of  marriage  under  21  without  eoaseat 
Testator  having  three  natural  daaghtos 
namely,  D.,  married  to  B.,  8.,  mairied  to  W^ 
and  L.,  unmarried,  and  a  minor,  derissdlisdi 
to  uses  as  follows. 

To  B.,  and  D.  his  wife,  for  their  Joint  fins 
and  the  life  of  the  survivor;  remsinderii 
such  one  son  of  the  body  of  D.  as  the  Mr- 
vivor  should  appoint;  remainder,  in  dc&oh 
of  appointment,  or  on  decease  of  sock  tea 
without  issue  male,  Ae,,  to  the  ftnt,  aeeosd, 
Ac,  and  every  other  son  of  the  body  of  D^ 
by  her  present  or  any  future  husbsnd,aae- 
oessively,  acoording  to  seniority,  sad  to 
the  respective  heirs  male  of  their  bodke; 
remainder,  in  default  of  such  issne,  U,» 
W.  and  S.  his  wife,  for  the  like  life  erto^. 
and  to  the  son  and  ions  of  the  body  ef  S.Vj 
her  present  or  any  future  husband,  with  tbt 
like  power  of  appointment,  for  the  lib 
estetes,  ^d  with  the  like  remainden,  §>  i> 
the  preceding  devise.  And,  for  dcCwlt  of 
such  issue  of  the  body  of  S.,  remainder  to  U 
tn^  9ueh  penon  at  the  tkatt  fir^  imtermarrj 
ujith  {if  hefort  oA«  aUaint  21,  «<*  «*«  «**^ 
and  approbation  of  S.  and  C,  trusties  sad* 
the  wiU,  or  the  survivor  of  them  snd  hi* 
heirs,  and  wkieh  permm  Aall  otej 


iii<dk«  a  ooMp€t€nt  90itUmeiU  vpon  L,  by  deed, 
to  the  like  approbation),  for  their  Joint  nata- 
lal  liref  and  the  life  of  the  Burrivor;  and, 
from  and  after  the  deoeaee  of  L.,  and  of  radk 
peraon  o«  the  9kaU  to  ftrtt  morryy  1/  aajf, 
then  to  the  son  and  sons  of  the  body  ef  L., 
hjf  ntekjint  or  any  after  taken  kufhand,  with 
the  like  power  of  appoiatmenty  and  for  the 
like  estates,  and  with  the  like  remainders,  as 
aforesaid  in  relation  as  aforessid.  Remainder, 
for  default  of  snob  issoe  of  the  body  of  L., 
to  Sir  J.  8.  for  his  life,  remainder  (in  defaolt 
of  appointment  by  him  to  one  of  his  sons  as 
was  speeiAed  in  the  will)  to  his  eldest  son  by 
his  then  wife,  in  fee. 

And,  after  a  further  devise  of  lands  to  B. 
and  D.  and  the  son  and  sons  of  D.  in 
tail  male,  with  like  limitations  in'  remain- 
der snceessively  to  W.  and  8.  and  to  L. 
{and  tncK  peraon  a«  the  may  to  marry, 
if  any,  at  aforetaid),  and  to  Sir  J.  8.  and 
his  son  or  sons,  Ao.,  as  in  the  preeeding 
derises,  the  testator  charged  part  of  the  last- 
mentioned  lands  with  two  rent  charges  to 
uses  as  follows :  First  rent  charge,  to  W.  and 
8.  (the  second  daughter)  for  snob  life  estates 
and  with  such  remainders  as  in  the  first  and 
seoondly  mentioned  derises,  exeept  that  the 
power  of  appointment  was  in  favour  of  the 
ion  and  sons  of  the  body  of  S.  and  the  son 
or  sons  of  such  son  or  sons,  in  such  shares, 
and  for  such  estates,  or  chargeable  with  soch 
payments  to  the  other  or  others  of  them,  as 
the  surviror  of  W.  and  S.  should  appoint; 
the  next  remainder  to  take  effect  in  default 
of  snob  appoiutment,  or  on  determination  of 
the  estates  thereby  limited,  and  as  to  such 
part  of  the  rent  charge  whereof  no  appoint- 
ment should  be  made :  and,  for  default  of 
issue,  Ac,  or  if  W.  and  S.  or  either  of  them 
should  inherit  any  of  the  aforesaid  heredita- 
ments in  suoeession  by  virtue  of  the  aforesaid 
devises,  the  rent  charge  was  to  sink  into  the 
hereditaments,  Ac,  charged  therewith,  and 
be  no  longer  payable.  Seoond  rent  charge 
to  L.  (the  third  daughter)  and  her  assigns, 
Iiiilt7  the  thall  marry  {under  and  mth  the  re- 
etrietion  above  mentioned),  or  for  the  term  of 
her  natural  life ;  and,  when  and  to  toon  at 
sie  thall  marry  at  aforetaid,  then  upon  such 
trusts,  Ac,  and  with  the  like  powers,  and  for 
the  like  estates  and  interests,  and  with  the 
Uke  remainders,  and  subject  to  the  same  con- 
tingenoies  and  annihilations,  as  were  ex- 
pressed in  relation  to  the  previous  rent 
oharge. 

Testator  then  gave  legacies  of  50002.  to  B. 
and  W.  respectively,  and  directed  that,  in 
ease  of  a  separation  between  W.  and  S.  the 
devises  and  bequests  to  W.  should  go  over, 
and  be  held  to  the  sole  use  of  S.,  his  wife. 
And  he  bequeathed  to  L.  10,0002.;  50002. 
thereof  to  be  paid  to  her  on  her  marriage 
{eriih  enth  content  and  approbaiion  at  afore- 


taid), and  50002.  within  two  years  next  after- 
wards. 

After  testator's  death,  L.,  being  still  a  mi- 
nor, married  without  consent  of  the  trustees, 
and  without  any  settlement.  She  had  one 
son  by  ibis  marriage ;  and  subsequently,  and 
after  coming  of  age,  married  a  second  hus- 
band. After  that  marriage,  she  made  an  ap- 
pointment to  the  use  of  the  son. 

Held,  that  the  appointment  was  well  made : 

For  tliat  the  devise  of  rent  oharge  to  L. 
''when  and  so  soon  as  she  shall  marry  as 
aforesaid"  did  not  make  the  marriage  of  L. 
according  to  the  terms  of  the  previous  devise 
to  her  a  condition  precedent  to  the  exercise 
of  her  power  of  appointment  or  the  vesting 
of  the  estates  limited  in  remainder  to  her  son 
and  sons  i  nor  did  her  marrying  in  breach  of 
the  testator's  restrictions  disable  her  from  ex- 
ecuting the  power  after  she  came  of  age,  or 
prevent  the  limitation  to  her  son  and  sons 
fh>m  taking  effect. 

Semhle,  that,  although  L.  could  not  elaim 
the  10,0002.  legacy  while  she  was  a  minor  and 
married  in  disobedience  to  the  terms  of  the 
will,  yet  she  might  have  claimed  it  after  her 
second  marriage  and  attainment  of  full  age. 
BeaumoM  v.  Squire,  005 

2.  Effect  of  seoond  marriage,  005.    Ante,  1. 
III.  Residuary. 
When  it  does  not  operate  as  an  execution  of 

a  limited  power  of  appointment. 

M.  by^ill  devised  her  estates  to  her  son- 
in-law  B.  for  life,  remainder  to  her  daughter 
F.  his  wife  for  life,  remainder  'to  trustees  to 
preserve  contingent  remsinders,  remainder  to 
the  use  of  the  children  of  the  marriage  as  B. 
and  F.  should  jointly  appoint  by  deed,  or  as 
the  survivor  should  appoint  by  deed  or  will, 
and,  in  default  of  appointment,  to  the  use  of 
trustees  for  a  term  of  600  years,  to  com- 
mence on  the  death  of  the  survivor  of  B.  and 
F.,  and,  subject  thereto,  to  the  use  of  P., 
eldest  son  of  B.  and  F.,  in  strict  settlement 
The  trusts  of  the  term  were,  1st,  on  request 
of  B.  and  F.  to  raise  10,0002.  for  B.  and  F., 
and,  2dly,  to  raise  for  each  younger  child  of 
B.  and  F.,  any  sums  not  exceeding  10002.  a- 
piece,  as  B.  and  F.  jointly  by  deed,  or  the 
survivor  by  deed  or  will,  should  appoint^ 
in  default  of  appointment  10002.  apieoe,  pay- 
able after  the  decease  of  the  survivor  of  B. 
and  F.,  unless  they  or  the  survivor  should  ap- 
point Uie  same  to  be  raised  in  his  or  her  life- 
time, in  which  case  the  term  was  to  com- 
mence on  such  last-mentioned  appointment. 

F.,  the  wife,  died,  leaving  B.  her  surviving, 
without  having  joined  in  any  appointment 
under  the  will ;  and  leaving  four  sons  besides 
P.,  and  a  daughter.  On  the  marriage  of  the 
'daughter,  B.  by  deed  appointed  to  her  10002 
payable  on  his  decease.  After  this  B.  made 
his  will,  by  which  he  gave  a  legacy  to  his 


u  with"  what  tbej  are  entitled  to  under 
(amongst  otner  settlementa  referred  to)  **  the 
wUl  of  M.,  will  make  up  to  each  8000/. :" 
and  **  all  the  reaidne  of  my  personal  estate 
and  all  my  real  estate  orer  which  I  have  any 
disposing  power,  I  give,"  Ac,  to  P.  and  his 
heirs.  At  the  time  when  this  will  was  eze- 
oated,  B.  resided  on  an  estate  derived  from 
his  own  family,  which  was  partly  set^ed  and 
partly  held  in  fee. 

Held :  That  the  devise  of  "  all  my  estate 
over  which  I  have  any  disposing  power"  was 
under  the  ciroumstanceB  to  be  construed  as  a 
devise  of  the  unsettled  patrimonial  estate  of 
B.,  and  did  not  operate  as  an  execution  of  the 
limited  power  of  appointment  over  the  es- 
tates which  he  held  as  tenant  for  life  under 
M.'8  wUl.     Cooke  V.  Ounliffe,  245 

lY.  Executory  devise. 
What  limitation  over  after  a  fee  simple  does 
not  so  operate,  737.    Ante,  L 

T.  Construction. 

Giving  effect  to  all  the  words,  737,  744.    An- 
te, I. 

VL  Words  of  reference. 

Construction,  906.    Ante,  IL  1. 

DBVI8BE. 

Cannot  set  aside  voluntary  conveyance  of  tes- 
tator, 723.      COITTXTAKCB,  L  1. 

DILIGENCE. 

Ihie  diligence  in  giving  notice  of  dishonour, 
828.    Bills,  IILL 

DIRECTOR. 

Directors  of  poor  under  local  net,  445,  488. 
PooB,  UI.  I,  3. 

DISCHARGE. 
L  Of  eon  tract 

1.  By  notice,  127.    Cohtraot,  X.  1. 

2.  Of  contract  under  seal  by  oondnot,  127. 
Contract,  X.  1. 

IL  Of  prisoner. 
Of  wife  from  exeention,  893.     Bajiov  axd 
Fbkb,  L 

DISCLAIMER. 

What  sufficient  to  dispense  with  notloe  to  quit, 
589.     Poor,  XILl. 

DISCOVERT. 
Bill  of  Discoybrt. 

DISCRETION. 

Of  officer  of  Friendly  Society,  as  to  calling 
meetings. 


signed,  under  stat  10  G.  4,  o.  68,  i.  9,  to  mQ 
a  meeting  for  the  purpose  of  altering  or  n- 
scinding  the  rules,  cannot,  in  the  ezerdM  of 
his  discretion,  refuse,  but  is  bound  to  eoavMi 
such  meeting. 

So  held  Erie,  J.,  dnbitante.  Beginm  v.  Bm- 
tuMtyiu,  ilU 

DISHONOUR. 
Notice  of,  828.    Bills,  UL  1. 

DISMISSAL. 
Powers  o^  488.    Poob,  IIL  3. 

DISPUTE. 
Bona  fides  of,  818.    Church  Rati,  L  L 

DISTRESS. 

Enfofoement  of  chureh  rates  by,  818.    Civki 
Rath,  L  L 

DIVISIBILITY. 
Of  iasue^  351.    Dbpahatioh,  L 

DOCUBCENTS. 
Inspection  of.    iKSPBcnoii. 

DOMICILE. 
Transfer  o^  40,  42.    Poob,  XXL  1. 

DUPLICITY.   * 
In  indletments,  317.    Accbssobt,  L 

DUTY 
I.  Generally. 

1.  Discretionary  or  ministerial,  624    Da 

I    CRBTIOB. 

2.  What  are    pubUo    duties,  149.     Poei^ 
VIIL  1. 

IL  Non-performance. 
Responsibility  for  consequences,  34.   Miv- 
slauohtbb,  L 

EASEMENT. 
L  Enjoyment  for  twenty  years :  evidenee  si  to 
its  being  of  right 
1.  Interruptions  showing  the  enjoyneBt  ts 

have  been  merely  contentions. 

Case  for  disturbing  a  waterconne  which  of 
right  ought  to  flow  into  plaintiff's  eloso  to 
irrigate  it.  Plea:  denial  of  th»  right  Oi 
the  trial  it  appeared  that  the  watereoorse  vu 
not  ancient,  but  that  the  water  had  flowed  is 
its  present  course  for  more  than  twenty  jt»i% 
past  plaintiff's  close.  There  was  eri<l«BM 
that  during  that  period  plaintiff,  and  tiioM 


mid«r  whom  he  eUimed,  had  been  eonitantly 
in  the  habit  of  drawing  off  the  water  to  irri- 
gate hifl  close,  and  that  the  ownen  of  the 
watercourse  resisted  it  On  one  occasion, 
when  plaintiff's  serrant  drew  off  the  water, 
he  was  sammoned  before  a  justice  for  so 
doing ;  plaintiff's  son  by  his  direction  attend- 
ed and  defended  the  servant^  and  paid  a  fine 
of  It.  The  conviction  was  under  a  local  Act, 
from  which  there  was  a  power  of  appeaL 
Plaintiff.did  not  appeal. 

The  conviction  was  tendered  in  evidenoe, 
and  rejected.  In  summing  np,  the  Judge 
explained  that  the  enjoyment  to  defeat  an 
adverse  right  must  be  for  twenty  years,  with- 
out interruption  acquiesced  in  for  a  year. 
One  of  the  jury  asked  what  would  be  the 
effeot  in  law  of  a  state  of  perpetual  warfare 
between  the  parties?  which  question  the 
Judge  did  not  answer.  The  jury  found  that 
''the  watercourse  had  been  enjoyed  as  of 
right  for  twenty  years,  and  without  interrup- 
tion for  a  year,"  and  were  directed  to  iod  for 
plain  tift 

Held  that  the  evidence  was  improperly  re- 
jected, as  the  conviction,  unappealed  against, 
was,  under  the  circumstances,  evidence  of  an 
acknowledgment  by  the  plaintiff,  that  the 
usage,  to  draw  off  the  water  in  irrigation, 
was  not  as  of  right : 

Held  also  that  intermptioni,  though  not 
•oquieaoed  in  for  a  year,  might  show  that  the 
enjoyment  never  was  of  right»  but  oonteo- 
tious  throughout;  though,  if  onoe  the  enjoy- 
ment tLB  of  right  liad  begun,  no  interruption 
for  less  than  a  year  could  defeat  it :  and  con- 
sequently that  the  manner  in  which  the  ques- 
tion was  left,  and  the  verdict  found,  was  not 
satisfactory;  and  a  new  trial  was  granted. 
Baton  ▼.  Swafuea  Waterwork$  Company,  267 
2.  Conviction  under  a  local  aot»  267.  Ante,  1. 

n.  latermptions. 
Continual  interruptions  for  loM  than  a  year, 
267.    Ante,  L  1. 

in.  In  particular  instances.. 
Drawing  off  water  for  irrigation,  267.    Ante, 
LI. 

IV.  Qrant  of  privilege  to  enter  and  remove 
fixtures,  574.    Fixturxs,  L  I. 

V.  Burthens  upon. 

Not  rateable  to  land  tai,  858.    Lakb  Tax. 

ECCLESIASTICAL  LAW. 

L  Visitatorial  authority,  1.  Cathsdral  Gvdroh, 
LL 

n.  Tithes.    TiTES. 

m.  Dbabting  itatut«,  stat.  18  Elli.  c  20,  8X1. 
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EJECTMENT. 
L  Consent  rule. 
Conclusive  as  to  possession  by  party  let  in  to 

defend. 

In  an  action  of  trespass  for  mesne  profits, 
it  appeared  on  the  trial  that  the  defendant 
had  been  let  in  to  defend  an  ejectment,  under 
a  consent  rule  in  which  he  was  described  aa 
"mortgagee  and  landlord;"  in  other  respecta 
in  the  usual  form ;  and  that  the  lessor  of  the 
plaintiff  recovered  in  that  ejectment  The 
defendant  was  mortgagee;  but  it  appeared 
that  he  never  was  in  possession,  the  profita 
being  in  fact  taken  by  a  receiver  appointed 
by  the  Court  of  Chancery. 

Held  that  the  defendant  was  concluded  by 
having  become  defendant  in  the  ejectment 
under  the  consent  rule,  and  could  not  aDege 
on  this  trial  that  he  was  out  of  possession 
after  the  time  of  the  service  of  the  declara- 
tion.   J>oe  T.  CkaUu,  166 

n.  By  parish  ofllcers. 
When  barred  by  ttat  of  limitationiv  689. 
Poos,  XIL  1. 

in.  Mesne  profits. 
Liability  of  party  let  in  to  defend,  though 
never  in  possession  in  fa^t,  166.    Ante,  L 

IV.  Notice  to  quit    Notxob. 

ELECTION. 
L  Presiding  oifioer. 

1.  Omission  to  rote  by,  when  not  a  with- 
drawal, 164.   PooB,  rv.  1. 

2.  Consequences  of  his  omission  to  vote  when 
the  election  must  be  by  the  m^ority  of 
voters  present,  164.    Poos,  IV.  L 

n.  Minority. 
What  is  not  a  minority  of  the  voters  present^ 
164.    PooB,IV.  L 

nL  Of  vestry,  832.    Vngmr,  L 
IV.  Power  of  option.    Optioii. 

ENCLOSUBB. 
See  EHOBOACHXKirr. 

.ENCROACHMENT. 
L  By  tenant 
Effect  as  between  tenant,  landlord,  and  a 
third  party. 

A  tenant  taking  in  land  adjacent  to  hia 
own,  by  eneroaehment,  must,  as  between 
himself  and  the  landlord,  be  deemed,  primft 
fiaeie,  to  take  it  as  part  of  the  demised  land  s 
but  that  presumption  will  not  prevail  for  the 

The  Undldfd  of  A*  and  B.,  adJaiionC  olo*e*^ 
moTipt^td  tbenki  and  afWrwartLs  demised  A. 

i2 


Hked,  refiued  it,  Mjing  ha  had  granted 
rights  orer  B.  to  occupier  of  other  ac^ou^i^S 
UndB.  The  tenant  held  both  A.  and  B.  for 
twenty  years,  paying  rent  to  the  landlord 
nnder  the  demise  of  A.,  bat  not  expressly  in 
respect  of  B.  Held  that,  on  this  eridenoe, 
he  might  insist,  as  against  the  landlord,  on  a 
twenty  years'  oconpation  of  B.  within  stat.  3. 
A  4  W.  4,  e.  27,  ss.  2  and  3. 

On  a  purchase  of  lands  which  were  under 
mortgage,  the  purchaser  paid  the  principal 
and  interest  due  on  the  mortgage,  and  took 
a  conveyance  in  which  mortgagor  and  mort- 
gagee joined,  of  the  premises,  and  of  the 
mortgagor's  equity  of  redemption  and  all  the 
residue  of  his  interest: 

Held,  that  the  purchaser  was  a  person 
"claiming  under''  a  mortgage,  within  stat  7 
W.  4  A  I  Vict  e.  28 ;  and  that  the  twenty 
years'  limitation  under  stat  3  A  4  W.  4,  c. 
27,  s.  2,  ran  from  the  paying  off  of  the  mort- 
gage and  interest  Do€  dem,  Baddtley  t. 
MoMejff  373 

n.  On  highway,  jurisdiction,  884.    BuiLDai« 
Act. 

ENDORSES. 

See  page  944.    Bills,  IV. 

ENJOYMENT. 
Aj  of  right,  267.     EisisMEJfT;  I.  1. 

EWTAIt*. 

Effect  of  reooTcHes  where  the  deeds  lo  lead 
the  uies  were  ffiiuduleDt  or  voluatary,  3S0. 
Conveyance,  11. 

ENTRY, 

L  By  stmn^et-  in  booka  of  deceased  stewtLrdi 
ars.     EviDBPfCK,  IL 

IL  Right  of. 

1.  By  QoLice  to  treaty  840.     Co  HP  amy,  IV.  1, 
2*  Sefl    gdatfmlly,   ,'?6fl.      Lihitatiom,    L    1. 
373.     EitoauAcuuENT^  L 

EQUITY. 
L  Eqg!tahlftitiiii|  SSL     CoFTRiqnr,  L 
XL  Judioial  noiioe,  SSL    CoprniaHT,  L 

ERROR, 
L  On   Bill   of  EECi'ptioits,     Btii^  of  Excip- 
tioNg. 

n.  In  criminal  cases.     Cnntn^AL  Law,  VIIL 

ESCAPE. 

FetoDloas  aidiug,  H17<    Ac€E$90nT|  L 


1.  J5y  praeuce  or  pleading. 

*    1.  On  the  record  in  pleading,  950.    Aran 

8I0H,  L  1. 

2.  By  consent  rule,  186.    Ejxcnsn^  L 
n.  In  particular  instances. 

1.  Of  tenant,  as  to  eneroaohments,  873.   Ii- 

OROACHKBNT,  L 

3.  By  permitticg  another  party  to  sitar  Ui 
position,  383.    Attkstatioii.     ' 

8.  By  inducing  another  party  to  forego  s 
right  of  appeal,  978.    Poor,  XVL  1. 

4.  From  taking  advantage  of  own  wrong 
in  omitting   to  appoint  arhitnton,  995. 

BUILSIIIG  SOCIXTT,  L 

b.  When  not  hy  omitting  to  dispute  a  1  fa, 
229,236.    Appeal,  v.  I. 

EVIDENCE. 
Burthen  of  proofl 

1.  Of  animus  rerertendi,  40.    Poos,  XXL  L 

2.  Of  acknowledgment  within  twenty  yesn^ 
423.    BovD,  L 

8.  Of  right  to  costs  in  superior  ooorV  441. 
CouMTY  Court,  1. 1. 

IL  Documentary:  entries.  ^ 

Entries  in  hooks  of  a  deceased  stewsrd  \ij  % 
stranger  charging  himself  with  reeeipta 
In  ejeetoifsnt,  the  qucstian  being  wbetifr 
the  premiees  were  parcel  or  u^  pmel  oT  v 
m^^Qt,  the  leiaor  of  the  pl»ii7(i(f  prodieid 
from  bii  maniments  books  purportitig  IsW 
the  buolti  of  J.  v.,  steward  to  plAintif'tia- 
ceitor  the  then  Eiirl  of  A*  Ib  odo  of  the** 
books  J.  V.  was  debited,  in  XI^X  with  tls« 
receipt  gf  rent  for  ibe  preoiijeB  in  qflr*tioiL 
Tbe  baJsace  of  the  account  for  the  bilf  jtu 
WM  struck  but  VFas  not  eigtied  :  under  it  vu 
written  in  a  different  bsnd,  '*Tbe  sbote 
balHDce  is  accouutrd  for  in  a  general  itiie* 
meat  at  the  etid  of  the  year'j  aifcoyet  eadini 
Michael tiuks,  1793,  entered  in  »  titbHqtenL 
book.''  This  entry  was  dited  Ffbn atj  IS 
1794,  and  was  signed  by  the  tben  Esrl  tnd  ^ 
"  J.  V,  Jun."  The  balancv  was  earned  Aqwv, 
in  the  aceoant,.  and  biLlancee  Wfifv  fUocJi  is 
each  half  year :  pone  were  «igiied  by  J.  V.j 
but  under  eaeb  was  a  iimilarentiy  sigaed^ 
tbe  Earl  aod  J.  V.  Jun.,  until  thit  end  ef  1^ 
last  book,  where  w«s  entered;  **B4l«ne»4ie 
to  J.  V.  Tfli.  ISth  Febmaiy,  1T»S.  Hi 
above  aecotiiit  was  this  day  ietlJed ;  sol  Ik 
balance,  lU.^  due  tberenn  to  J.  Y.  S«&i  vti 
paid  by  the  Earl  of  A.  to  J  V.  Jon,,  sqd  tJit 
t-QUchi^n  deliverod  up  to  hts  Lordship.*  thii 
was  signed  by  tbe  Earl  wij  J.  V.  Jm.  S» 
HV'idenee  waa  givan  gf  the  cbifBtt^r  t»f  !»•* 
tion  of  J.  V^  Jtio.,  or  tbat  be  wai  desJ,  tf 
that  he  had  ever  c^i^ted. 
Hti^X :  That,  tnajuauch   as  the  eatzy  m 


J!lVXXrJ2ll^\^JS«. 
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prodaoed  fVom  the  proper  enstody,  and  pnr- 
ported  to  be  fifly-ftre  yean  old,  it  wm  not 
neeessary  to  prove  that  J.  V.  Jon.  wae  dead. 
And  that,  inaemaoh  as  J.  V.  Jan.  charged 
himself  with  the  receipt  of  the  last  balance, 
and  the  entry  of  the  payment  of  rent  was 
part  of  the  balance  in  that  year  whioh  was 
carried  down  so  as  to  form  part  of  the  last 
baUnce,  the  entry  was  admissible  evidence 
of  the  payment  of  rent  Dot  dem.  Earl 
AMkbupiham  T.  Mickatl,  276 

in.  Dooomentary :  particular  doenments. 
1.  Confiction    not   appealed  against^   367. 

Easkxbiit,  L  1. 
1  Books  of  deceased  steward,  276.  Ante,  H. 
8.  Books  of  deceased  ineombent,  629.    Com- 

posmoir  Rbal. 

IV.  Hearsay. 

Effect  of  its  being  admitted  on  applieations 
for  orders  of  maintenance,  630.  Pooa, 
XXXIV. 

V.  Commission  to  examine  witDessei,  86.  Wir- 
nss,  L 

VL  Inspection.    Iirspicnoir. 
VIL  Admissions.    Adxissioit. 
Vip.  In  criminal  cases :  depositions.  ' 
On  what  procurement  of  absenoe  admissible, 
and  against  whom,  288.    Dbpositiov. 

EXCEPTIONS. 
Bee  Bill  ov  ExciPTiom. 

EXCESS. 
Of  jurisdiction. 

Effect  as  regards  Tisitatorial  authority. 
Cathxdral  Chubch,  L  1. 

EXECUTION. 
L  Against  wife,  698.    Babov  ard  Fim,  L 
n.  Of  orders  of  sessions  in  Q.  B. 

1.  Remedy  for  improper  proceedings,  and 
levy,  229.    Appbal,  V.  1. 

2.  What  objections  to  the  form  of  the  order 
open,  and  at  what  stagey  229.  Appbal, 
V.  1. 

m.  Of  instrument 
By  one  of  several,  for  himself  and  the  others, 
589.    PooB,  XII.  L 
IV.  Of  power. '  See  Powbb. 

EXECUTORY  DEVISE. 
Page  787.    Dbtisb,  I. 

EX  PARTE  PROCEBDma. 
What  objections  open,  and  at  what  stage,  229. 
Appbal,  V.  1.  I 


FAITH. 


See  Goon  Paith. 


FAVOUR. 
In  a  Judge,  1.    Cathbdbai.  Chvboh,  L  1. 

FELONY. 
L  By  neglect  of  duty,  84.    Manblauortbb. 
n.  Intention  to  commit,  how  laid,  833.    Va* 

OBAMT. 

FIERI  FACIAS. 
Party  when  not  pr^ndioed  by  not  disputing  ity 
229,236.    Appbal,  V.l. 

FINALITY. 

Of  decision  of  Poor  Law  Commissioners,  798* 
PooB,  L  1. 

FIXTURES. 

L  License  to  take  away  after  end  of  term. 

1.  Landlord's  license  when  not  valid  ai 
against  incoming  tenant 

The  plaintiff,  tenant  of  a  house  for  term 
of  years,  being  possessed  of  shelves,  stoves, 
ranges,  ovens,  boilers,  and  other  articles  of 
household  use,  his  own  property  but  annexed 
to  the  freehold,  requested  the  landlord  to 
purchase  them  at  the  expiration  of  the  term 
or  let  them  remain  for  purchase  by  the 
incoming  tenant,  but  to  be  taken  away  by 
plaintiff  if  the  tenant  should  refuse  them. 
The  landlord  wrote  an  answer,  declining  to 
purchase,  but  adding :  "  1  have  no  objection 
to  your  leaving  them  on  the  premises,  and 
making  the  best  terms  you  can  with  the 
incoming  tenant"  The  articles  remained 
unsevered  flrom  the  freehold  till  the  entry  of 
the  new  tenant,  who  came  in  under  demise 
from  the  same  landlord,  but  who  declined  to 
take  them.  Plaintiff  then  (after  the  tenant 
had  been  two  months  in  possession)  demanded 
liberty  to  enter  and  remove  the  fixtures ;  but 
the  tenant  reAased  permission ;  and  plaintiff 
thereupon  brought  case  for  the  hindrance^ 
and  trover  against  the  tenant 

Held  that,  if  the  h^ndlord's  letter  to  plain- 
tiff  amounted  to  a  license  to  take  away  the 
articles,  ye^  not  being  under  seal,  it  was  no 
Talid  grant  of  such  privilege  as  against  a 
new  lessee  in  possession  of  the  premises  and 
not  party  to  the  license. 

Held,  also,  that  trorer  did  not  lie  for  the 
above  articles,  unsevered  from  the  freehold. 
Boffey  V.  HetuUrtom,  574 

2.  What  amounts  to :  seal  how  ftur  neeestaiy, 
574.    Ante,  1. 

IL  Actions  respecting.    * 

Trover,  when  it  does  not  Ue,  674.  Ante,  L 1. 
in.  Fixed  trade  machinery. 

Increase  of  rateable  value  by,  220.  Poo^i 
XVL  1. 
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FOREIGN  ATTACHMENT. 
L  Whose  goods  liable  to  be  attached. 
Not  thoBe  of  foreign  aovereigQ  in  his  pnblio 
capacity,  171.    Attachxkht,  L  1. 
IL  Oarniehee. 
When  and  at  what  stage  be  may  apply  for  a 
prohibition,  171.    Attachkbht,  L  1. 

nL  Natore  of  the  claim  on  which  it  may  be 
founded. 
1.  Not  acts  done  by  defendant  in  character 

of  sovereign,  171.    Attachmbiit,  L  1. 
1,  Only  where  cause  of  action  arose  within 

jnrisdiotion,  171,  313.    Attachmbiit,  L  1. 

IV.  Prohibition. 

1.  After  plea  by  garnishee,  171.     Attaoh- 

MEHT,  L  1. 
S.  Before  appearance  by  defendant  or  plea 

by  garnishee,  171.    Attachiibkt,  L  1. 
8.  At  the  instance  either  of  the  defendant  or 

Ihe  garnishee,  171.    Attachxeitt,  L  1. 
4.  When  at  the  instance  of  a  stranger,  171. 

AnACHXBlfT,  LI.  , 

FOREIGN  SOVEREIGN. 

His  property  when  not  liable  to  feiinre^  171. 
AnAomnHT,  L  1. 

FORM. 
I.  Statntory. 

Implied  power  to  vary,  902. 
IL  Of  aotioB.    Acnov,  L 


Bastabdt. 


FOUNDER. 
Of  ooiporation,  600.    Collboi. 

FRIENDLY  SOCIBTT. 
L  Rescinding  of  mlea. 
Calling  of  meeting :  secretary  may  not  exer- 
cise discretion,  524.    Dnorunov. 

n.  Secretary. 
His  dnties  and  powers  as  to  ealling  meetings, 
624.    Dmcbbtiov. 

m.  See  also  Socistt. 

FRAUD. 

L  Agreement  a  firand  tqK>B  the  legLdatare,  052. 
COBTBAOT,  IV.  1. 

IL  Upon  creditors,  by  contract  to  pay  money 
for  withdrawing  oppositloB,  785.  Cobtbaot, 
IV.  2. 

FRAUDa 

Statute  of.    Statutb,  X. 

FRAUDULENT  CONVBTANOB. 
Page  390.    Cohybtavob,  IL 


GAOL. 


Felonioos  assisting  to  escape ;  indictment  asd 
proceedings,  317.    Agcbsbobt,  L 

IL  Which  the  proper  gaoL 
VThere  there  are  snocessiTe  oonTictioiia  ia 
diiferent  jurisdictions.    Begina  t.  Browup 
840  b. 

GARNISHEE. 

Application  for  prohibition,  171.    Attacbmkbt, 
LL 

GLEBE. 

Payment  in  lien  of  tithe  and  rent  of  glebe,  529. 
CoxposinoB  Rial. 

GOOD  FAITH. 

Stay  of  proeeediogs  instituted  oontraiy  te  good 
faith,  978.    PooB,XVLi. 


Assignment 

SlttlflCBlIT,  L 


GOODS. 

at  aasigBor,  937. 


GRAND  JURY. 

Where  assises  or  sessions  held  in  different  parti 
of  the  county,  317.    Accxbsobt,  L 

GRANT. 
Of  privilege. 
Seal  how  ftur  neeessary,  574    Fixtubbs,  L  L 

GUARDIAN. 
Board  of  Guardians.    Poob,  IV. 

GUEST. 
At  an  inn. 
Negligence  by  as  regards  the  security  of  his 
goods,  26L    Ibxkbbpbb. 

HIGHWAY. 
L  Indiotment  for  non-repair. 
1.  Allegations  of  situation  and  non-rcpair 

only  by  reference  to  earlier  count. 

Indictment  for  non-repair  of  a  highway 
stated  that  a  part  of  the  highway  from  W. 
.to  M.,  at  a  plaoe  called  A.  and  extending 
thence  to  the  L;  highway,  containiag  in 
length,  4e.,  was  out  of  repair.  The  evi- 
dence was  that  the  plaoe  mentioned  as  A. 
was  in  fact  a  place  called  B.  Held  no  mate- 
rial Tariance,  the  erroneous  description  re- 
lating to  a  terminus,  not  of  the  road,  bat 
only  of  the  part  out  of  repair. 

The  first  count  described  a  highway  by 
termini,  alleged  that  it  was  situate  in  the 
township  of  W.,  and  was  ruinous,  Ao.,  for 
want  of  repair,  and  charged  the  defendants, 
inhabitants  of  W.,  with  UabUity  to  r«pair  it 

The  second  count  did  not  directly  allege 
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that  the  way  wu  out  of  repair,  or  that  it  was 
within  the  township :  but  it  sUted  "  that  the 
laid  part  of  the  same  highway  hereinbefore 
mentioned  to  be  minons,"  Ao.,  as  aforesaid, 
was  repairable  by  the  defendanti.  After 
▼erdict  for  the  Crown :  * 

Held,  that  the  words  "  hereinbefore  men- 
tioned  to  be  minons^  did  not  amoant  to 
an  averment  that  it  was  in  fact  rainons: 
And  that  the  words  "same  highway  here- 
inbefore mentioned/'  Ao.,  oould  not  be  taken 
to  import  that  averment  from  the  first  wmnt, 
the  rule  being  that  the  words  "aforesaid"  or 
"before  mentioned/'  in  a  seeond  or  subse- 
quent count,  may  import  into  it  by  reference 
any  quality  or  a4Junot  of  a  snbjeot-matter 
treated  of  in  a  prior  oount,  provided  such 
quality  or  a<l(jnnct  be  inseparable  firom  the 
subjeet-matter  as  necessarily  and  inrariably 
belonging  to  it»  but  not  otherwise. 

But  that,  by  the  same  rule,  the  words 
**  hereinbefore  mentioned"  were  a  snttoient 
allegation,  by  reference,  that  the  way  alleged 
to  be  ruinous  was  in  the  township. 

The  second  count  went  on  to  allege  that 
the  defendants  ought  to  have  repaired  the 
same  part  of  the  said  highway  so  being  ruin- 
ous, ^c,  as  aforesaid.  Held  a  sufficient 
averment  that  such  part  was  in  fact  ruinous, 
Ac,  as  stated  in  the  first  oount»  Htgina  v. 
Waverton,  602 

2.  Variance  in  description  of  termini,  662. 

Ante,  1. 
n.  Termini. 
Biftinction  between  termini  of  highway  and 

terminiof  part  out  of  repair,  562.  Ante,  LI. 

CEL  Consequences  of  omission  to  repair. 
The  parties   omitting  to  repair  when   not 
chargeable  with  manslaughter,  84.    Mak- 

BULUGHTBR. 

IV.  Bneroaohments  on. 

1.  Jurisdiction,  884.    BuiLBoro  Aor. 

2.  What  is  matter  of  defence,  884,    Bitiij>- 
nro  Act. 

V.  Kailway  oroesings. 

The  company's  option  tf  to  the  mode,  486. 
Mavdamus,  III. 

yi.  Vagrancy  in  highways. 
By  frequenting  them  with  Intention  to  eom- 
mit  felony,  888.    Vaobawt. 

HOMICIDB. 
See  Mavslauohtsr. 

HUSBAND  AND  WIFH. 
See  Baboh  akd  Fvmb. 

ILLBOALITT. 
X.  As  a  ftmnd  upon  the  Legialatan^  663.    Cor- 
TBAOT,  IV.  1. 

8 


n.  As  preventing  competition,  652.  Cortract, 
IV.  1. 

m.  As  interfering  with  statutory  distribution 
of  proflu,  662.    Contract,  IV.  1. 

IV.  As  interfering  with  obligations  to  gorem* 
ment,  652.    Cortract,  IV.  1. 

V.  Contract  contrary  to  policy  of  statute,  785. 
Cortract,  IV.  2. 

IMPLICATION. 

L  Necessary  implication  in  indictments,  496. 
CouifTT  Court,  IL 

n.  In  construing  oonditions  of  sale,  91.    Vrr- 
D0R8,  L  1. 

III.  Of  powers  to  vary  statutory  form,  902. 
Bastardy. 

IV.  Of  contract^  766.    Bills,  1. 1. 

IMPRISONMENT. 
Effect  on  removability,  746.    Poor,  XX.  1. 

INCUMBENT. 
Bntriei  by,  629.    CoMPosmoK  Bbal. 

INDEMNITY. 

Implied  eotttraet  to  indemnify  against  accom- 
modation acceptaaoe,  989.    Bills,  IL  1. 

INDICTMENT. 
L  Parties :  prinoipal  and  accessory. 
.    1.  Felonious  aiding  to  break  prison,  a  sub- 
stantive offence,  917.    Accbssort,  L 
2.  Participation  of  principal,  when  sufliciently 
shown,  317.    Accrssort,  I. 

n.  Caption. 
Where  sessions  are  holden  by  adjournment 
at  a  place  added  to  the  county  by  statate, 
317.    Accrssort,  L 

IIL  Venoe:  partioular  allegations. 

When,  as  in  prison  breach,  the  allegationfl 
must  necessarily  have  reference  to  a  par- 
ticular plaee,  317.    Accrssort,  L 

IV.  Limitation  as  to  tine. 

See  page  317.    Accrssort,  L 

V.  Means  and  manner. 

L  Need  not  be  shown  where  the  act  charged 

is  an  offenof  M  done  by  any  means,  817. 

Accrssort,  L 
2,  Of  felonious  assisting,  when  sufficiently 

shown,  817.    Accrssort,  L 
8.  In  indiotmeot  for  conspiracy,  words  of 

statute,  671.    Corspiract,  III. 

VL  To  bring  within  words  of  statute. 
1.  When  offence  of  feloniously  aiding  in  pri- 
son  breach  safleiently  shown,  817.  AocR8« 

SORT,  I 

l2 


within  statate,  when  raffloien^  317.    Ao- 

CKSSORT,  L 

Vn.  Showing  jarisdiotion. 
Constitution  of  Court  and  jurisdiction  OTe» 
cause,  in  indictments  for  peijury  in  inferior 
Court,  496.    Countt  Court,  IL 

VIIL  Arerments. 

1.  By  necessary  implication,  496.    Couhtt 

C0URT>  IL 

2.  By  reference,  662.    Highway,  1. 1. 

8.  Partioipal  allegation,  562.  Highway,  L  1. 
4.  What  cured  by  verdict,  662,  569.    High- 
way, L  1. 
IX.  Certainty. 
In  indictments  for  eonipiraoy,  671.    Coh- 

8PIRACY,  L 

JL  Place. 

Description  by  reference,  562.    Highway, 
LI. 
XL  Several  counts. 

L  Not  assumed  to  be  for  same  oflfence,  817. 

C0R8S0RY,  L 

2.  Words  importing  distlnotness  of  offences 
not  necessary,  317.    Aocusoby,  L 

8.  Judgment  where  some  only  of  several 
counts  good,  317.    Accbssory,  L 

4.  Reference  to  an  earlier  county  what  it  im- 
ports, 562.    Highway,  L  1. 
Xn.  In  particular  instances. 

1.  For  felonious  aiding  prison  breach,  817. 

AOOSSSORY,  I. 

2.  Against  churchwardens  for  not  affixing 
notices  for  adoption  of  Hobhouse's  Act,  832. 
Vrstry. 

8.  For  peijury  in  County  Court,  496,  Couhty 

COITRT,  IL 

4.  For  non-repair  of  highway,  562.    High- 

WAY,  L  1. 
6.  For  conspiring  to  intimidate  and  seduee 
workmen,  671.    Comspiraoy,  L 
Xin.  Error,    CRDfurAL  Law,  Vm. 

INFANCY. 
Of  co-contractor. 
Effect  of  admitting  it  on  the  record  in  action 
against  the  two  on  the  •joint  promise,  950, 
AnMissioir,  1. 1. 

INFBBIOB  COURT. 
I.  Enor  on  bill  of  exceptions.    Bill  or  Ex- 

OHFTIOHB. 

n.  Ibdictment  for  per)ai7  in,  496.    County 
Court,  n. 

INITIALS. 
Whvn  sufficient,  64.    Rxooghuaitch,  L 


Liability  for  goods  of  his  guest 
Effect  of  guesfs  own  negligence. 

Case  by  a  guest  against  an  innkeepflr  (« 
loss  of  money,  in  the  inn.  Plea :  Not  Qnfltj. 
It  was  proved  that  the  guest  ihowed  tk« 
money  ostentatiously  in  the  presence  of  mt». 
ral  persons,  and  then  openly  put  it  ia  •&  ill 
secured  box,  which  he  left  in  the  tTSTtUcn^ 
room ;  and  from  thence  it  wu  stolen.  Ike 
judge  told  the  jury  that  gross  negligence  oa 
the  part  of  the  guest  would  excuse  the  land- 
lord, and  left  it  to  them  to  eay  <'vbetber 
there  was  gross  negligence  in  leering  the 
money  in  the  travellers'  room."  The  jsiy 
found  for  the  defendant 

Held ;  that  if  the  direction  hsd  bees  tint 
the  landlord  of  an  inn  was  not  answenUe 
for  the  loss  of  money  left  in  a  pablie  reoii, 
it  would  have  been  wrong:  but  that^  tsking 
the  direction  with  reference  to  the  fwU  in 
evidence,  it  must  have  been  nndentood  by 
the  jury  to  mean  that,  if  the  guest  was  gtOty 
of  gross  negligence  conduciog  to  the  loi^ 
the  innkeeper  was  not  responsible :  and  that 
the  facts  were  evidence  of  such  ne^igeeei 
conducing  to  the  loss ;  and  the  direction  rigfat. 

Qwcere,  whether  it  is  necessary  to  the  ins- 
keeper's  defence,  in  such  a  ease,  that  tke 
negligence  should  be  grott  f  Armuttai  t. 
Wilde,  »1 

INSOLVENT  DBPTOB. 
Debtor,  IL 

INSPECTION. 
Of  documents. 
When  it  may  be  ordered  in  mandssviy  95T. 
Mahdamus,  v. 

'    INTEinii^. 
To  commit  felony  in  a  highway,  8SS.  Vaoiait. 

INTBRBST. 
L  Disqualifying  a  jndidal  ftmctioBuy  tn^ 
acting  as  such. 

1.  Imputations  of  complicity  when  not  a  dii- 
qualiflcation,  1.  CXthsdral  CmnMa,  L  !• 

2.  Favour  not  presumed  in  a  Jodg^  If  S& 
Cathsdral  Chubch,  L  L 

IL  Effect  of  payment 
In  preserving  mortgagee's  right  of  satry, 
866.    LmiTATiOK,  L 1.    378.    Bicaoaci- 

MERT,  L 

INTERRUPTION. 
Of  enjoyment  as  of  right»  267.  EA8B][sn,I-L 

INTERNATIONAL  LAW. 
I  Aa  action  does  not  lie  aff^B«t  foreign  pettatsti 


INTIMIDATION. 


LACHES. 
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for  meia  done' in  Ub  publio  eapadtj,  171, 307. 
AnAcmuifT,  I.  U 

INTIMIDATION. 
Of  workmen,  071.    CoirspnuoT,  L 


PooB. 


IBI8H  POOB. 


IB8UBi  , 

I.  Joinder  of:  whftt  ought  or  OQglit  not  to  be 
done  before. 

Commission  to  examine  witnesses  granted 
only  in  cases  of  neoesstty,  80.  Witkisb,  I. 

n.  DiTisibiiitj,  851.    DiFAicATioir,  L 

JUDOE. 
L  Generally. 
1.  Bisqnalitying  interest»   1.     Cathxdbal 

Church,  L  1. 
S.  Farour  not  prosnmed,  1,  81.    Cathhdbal 

ChurcHi  1. 1. 
8.  His  direction  most  be  constmed  with  re- 
ference to  the  eridence,  261.    Ihxkxhpbb. 

4.  Effect  of  his  asking  jury  to  find  separately 
on  separate  allegations,  361.     Dxpama- 

TIOV,  I. 

IL  Judge's  order.    Obdhb,  IV 

JUDOliENT. 

In  criminal  cases. 

L  Not  passod  in  defendant's  absence,  604  n. 
Cbihixal  Law,  V. 

IL  Of  Conrt  of  error  in  criminal  oases  nnder 
stot.  11  A  12  Vict  c  78,  s.  6,  317.    Aooas- 

BORT,  I. 

JUDGMENT  AS  IN  CASE  OP  A  NONSUIT. 

Affidavit  when  soAeient  if  not  answeredi  HS. 
Afpidayit,  L  ' 

JUDICIAL  NOTICE. 
Beo  Nonca. 

JURISDICTION. 
L  Excess  of. 
When  it  does  not  exclude  visitatorial  au- 
thority, 1.    Cathsdral  Ohvrqh,  L  1. 

IL  Want  of. 

1.  In  consequence  of  the  compliant  being 
made  after  limited  time,  07.  Limitatioh, 
VLL 

5.  In  foreign  altaehm«nty  171,  SIS.     At- 

TACBliaNT,  L  1. 

m.  Ouster  of  jurisdiction. 
1.  By  bonft  fide  dispute,  816.  Chvboh  Rati, 
LL 


2.  By  matter  of  defence,  884.     BuiLDnra 
Act. 

IV.  Of  Judge,  how  shown  in  indictments,  406. 
CouHTT  Court,  IL 

JURY. 
L  SpeeiaL 

1.  By  which  party  to  be  summoned. 

Held  (before  stat  16  A  16  Vict.  c.  76)  that 
when  a  special  jury  has  been  moved  for  by  a 
defendant,  and  struck  and  reduced,  the  plain- 
tiff must  summon  the  special  jury,  if  they  are 
not  summoned  by  the  defendant  Although 
the  defendant's  omission  appears  from  cir- 
cumstances to  be  wilful,  and  his  conduct  gives 
reason  to  suppose  that  he  abandons  his  spe* 
daljuiy. 

And  a  trial  by  common  jury  in  such  a  case 
was  set  aside  for  irregularity.  Montague  v* 
Smith,  688 

2.  Consequence  of  trying  with  common  jnry^ 
688.    Ante,  1. 

IL  Effect  of  finding  separately  on  separate 
allegations,  361.    Dxpaxatiok,  L 

JUS  TERTIL 

Mortgagee,  mortgagor,  and  mortgagor's  tenant^ 
294.    DxvRHcx,  L 

JUSTICE  OF  THE  PEACE. 
L  Name  of. 
Effect  of  his  Christian  name  being  stated 
only  by  initials,  64.    Rroooituaror,  I. 

n.  Proceedings  before,  generally. 
1.  Limitation  of  time,  67.  LncrrAnoH,  VL 1. 
2<  Ouster  of  jurisdiction  by  bonft  fide  dispute, 

816.    Church  Rati,  L  1. 
8.   What  tests   he '  may  not  impose,  816. 

Church  Rath,  L  1. 
4.  Matter  of  defence  no  ground  for  relbsal  to 

hear  information,  884.    Buildoto  Act. 

IIL  Proceedings  under  stak  11  A  12  Viet  e. 
44,  s.  6. 

Costs  against  nnnioeessfyil  party,  884.  Bviu>- 
no  Act.  * 

JUSTIPICATION. 
Divisibility  of  Issue,  861.    DxvAXATioir,  L 

LACHE& 

L  When  it  amounts  to  a  reflisa],  802,  864. 
Coxpart,  UL  L 

n.  In  raising  objection  to  attestation  of  war- 
rant of  attorney,  383.    Attrstatioh. 

m.  In  disputing  order  not  removable  by  oertSo* 
rarl^  what  is  not,  229.    Appral,  V.  1. 

IV.  See  also  Cohdvct. 


L  Relation  generally. 
1.  BSsct  of  enoroaohments  bj  tenant  on  other 
land  of  landlord,  878.    EircBOAcmnHT,  L 
S.  Limitation  of  actionsi  at  between  land- 
lord and  tenant,  373.    Bkcroachkbrt,  L 

8.  Sffeot  of  fixed  annual  payment  for  glebe 
and  Uthe,  539.    CoKPOsinoir  Real 

n.  Nature  and  general  terms  of  the  tenanoy. 

1.  Tenanoy  continued  after  expiration  of 
lease:  oovenants  in  lease  consistent  with 
yearly  tenancy. 

A  tenant  holding  over  after  the  expiration 
of  a  lease  for  years  may  be  taken  to  hold 
upon  any  of  the  terms  of  such  former  lease 
which  are  consistent  with  a  yearly  tenancy. 
Whether  he  does  hold  on  any  of  such  terms 
or  not  is  a  question  for  the  jury  on  the  facts 
proved. 

A  covenant  In  a  lease  for  years  ending  at 
Michaelmas,  that  the  tenant  shall  and  may 
retain  and  sow  forty  acres  of  wheat  on  the 
arable  land  demised  (consisting  of  SIS  acres) 
at  the  seed  time  next  after  the  end  of  the 
term,  and  have  the  standing  thereof  till  the 
harvest  then  next  following,  rent  ft«e,  with 
the  use  of  premises  for  the  threshing,  Ac, 
till  a  day  named,  is  a  term  which  may  be 
made  incident  to  a  tenancy  fh>m  year  to  year. 
Byatt  V.  Griffith*,  605 

2.  What  memorandum  not  a  lease  in  writing 
within  sUt  3  A  4  W.  4»  a  37,  s.  8,  589. 
Poor,  XII.  1. 

8.  What  period  sufflciently  determinate  to 
constitute  a  lease,  589.    Poob,  XII.  1. 

A.  What  lease  may  be  granted  without 
writing,  589.    Poos,  XIL  1. 

in.  Licenses  or  grants  of  privikges. 
Effect  of  their  not  being  onder  leal,  574. 

FiXTURBS,  L  1. 

IV.  Landlord. 

1.  Lease  by  parish  ofieers :  coaearreBee  of 
all,  589.    PooB,XILl« 

2.  Bxecntion  by  one  of  several  landlords  for 
himself  and  the  othaii,  589,  598.  Poob, 
XIL  1.  • 

V.  Landlord  mortgagor. 

1.  Claim  by  mortgagee  when  no  answer  to 
action  for  use  and  ooeupatioii,  294.  Db- 
vbhob,  L 

2.  Effect  of  purchaser  paying  off  the  mort- 
gage, 373.    Bboboaohkbht,  L 

VL  Outgoing  and  Incoming  tenant. 
Effect  of  license  to  take  away  fixtniea  after 
end  of  term,  574.    FiZTUBBt,  L  1. 

yn.  Tenancy  firom  year  to  year. 

Terms  which  may  be  incident  thereto,  505. 
Ante,  U.  L 


1.  When  not  limited  to  the  duratioB  «f  tts 
tenancy,  810.    Cohtbact,  V.  1. 

2.  Implied  promise  to  observe  them,  SlU 

COHTBACT,  V.  1, 

8.  Consistent  with  yearly  tenancy,  505   Aat^ 
ILL 

IX.  Stipulations  as  to  eonsnmption  of  Cum  pe- 
du^ 

When  not  limited  to  the  duration  of  the  ts*. 
ancy,  310.    Cobtract,  Y.  1. 

X.  Waygoing  erop,  505.    Ante,  IL  L 
XL  Rent 

1.  Effect  of  olaim  by  mortgagee,  2K   J^ 

FBHCB,  L 

2.  No  modus  for,  529.    Ooxposxnoir  Bxal 
XIL  Penalties. 

Effect  of  making  them  roooTorable  ii  imX, 
310.    CoBTBACT,  y.  1. 

XnL  Fixtures.    Fixtubbs. 

XIV.  Breach. 

After  determination  of  tenancy,  310.    On* 

TBACT,  V.  L 

XV.  Notice  to  quit 

Waiver  by  disclaimer,  589.    Poob,  XIL  L 

XVI.  DiscUtimer. 

What  is,  589.    Poob,  XIL  1. 

LANDS  CLAUSSa 

Lands  Clauses  Act,  1854.   Cokpaitt,  IV.— VIL 
Statutb,  XLVIIL 

LAND  TAX. 
Propel ty  liable  to  assessment 
Not  rights  in  the  nature  of  easements :  viisr 

pipes. 

A  waterworks  Company,  iacorporstsd  fa 
pursuance  of  a  local  Act,  were  empowered  t» 
lay  pipes  in  the  streeto.  road»,  ke.,  and  <fid 
lay  pipes  accordingly.  The  Company  vw* 
assessed  to  the  land-tax,  as  holders  of  lasd 
in  a  district  within  which  they  bad  pipci 
laid  down,  but  in  whieh  they  had  bo  etkr 
property;  and  their  goods  were  distrained  ftr 
land  tax. 

In  an  action  of  trespaM  for  im  taking  tit 
goods  of  the  Company  :  Plea ;  Not  Ooiltj,  bj 
statute: 

Held  :  That  they  were  not  liable  to  be  si- 
fessed  to  the  land  tax  for  the  land  oceafi«4 
by  their  pipes.  Chehea  W«Uerwork$  Cem' 
panjf  T.  Bowleg,  358. 

LEASE. 
L  Generally.    Labdlord  avd  Txrabt. 
IL  By  parish  officers,  589.     Poob,  XIL  L 
IIL  Of  line  of  raUway,  652.    Costbact,  IT.  L 


LEAYS. 


Bm  Lioma. 


LETTER. 
AddreM:  pl«oe. 
SaiBeieiiej  of  that  luad  hj  the  ]wrtj  ad- 
dretsed,  828.    Bills,  IIL  1. 

LIBEL. 
D«fiuiiAtoi7.    DiPAMAnoii. 

LICENSE. 
L  Parties  and  privies, 
lenank  when  not  boond  bj  landlord's  lioenso, 
674.    FzxTORKS,  L  1. 

IL  Form. 
1.  Bffeet  of  its  not  being  under  saal^  574. 

FiXTUBIS,  L  1. 

;    2.  By  letter,  574.    FiXTimns,  L  1. 
in.  In  partionlar  instances. 
To  remove  fiztares  after  end  of  tenni  574. 

FiZTUBM,  L  1. 

IV.  Alahoose  lioense. 
Alehoose   lieensing   act;    costs   of  appeal 
against  eonviction,  229.    Appb^  Y.  1. 

LIGHTING. 
Bates  nnder  local  acts. 
Tenements  rateable,  512.    TmwmMmn, 

LIMITATION. 
L  Of  acdons :  mortgagee. 
1.  Effect  of  payment  of  interest  by  mortgagor 

as  against  persons  holding  without  title. 

Lessor  of  plaintiff  was  the  assignee  of  a 
mortgage,  made  more  than  twenty  years 
before  ejectment  brooght;  bnt  the  mortgagor 
had,  within  twenty  years,  paid  interest  on  the 
mortgage.  Defendant  had  been  let  into  pos- 
session  more  than  a  year  before  the  mortgage, 
by  the  mortgagor,  and  suffered  by  him  as  a 
favour,  to  occupy  the  premises  without  pay- 
ment of  rent,  and  without  any  written  ac- 
knowledgment. The  mortgagor's  right  of 
entry  as  against  defendant  accrued,  under 
stot.  3  ft  4  W.  4,  0. 27,  less  than  twenty  years 
before  the  mortgage,  but  more  than  twenty 
years  before  ejectment  brought. 

Held,  that  stak  7  W.  4  A  1  Yiet  c.  28,  pre- 
served  to  the  lessor  of  the  plaintiff,  being  a 
mortgagee,  the  same  right  of  entry  as  if  stat 
8  A  4  W.  4,  c.  27,  had  not  passed:  and  that, 
the  defendant's  possession  never  having  been 
such  as,  before  stat.  8  ft  4  W.  4,  c.  27,  would 
have  been  Adverse  to  the  lessor  of  the  plain- 
till^  he  was  entitled  to  recover;  though  the 
mortgagor's  right  of  entry  within  the  mean- 
ing of  stat  8  ft  4  W.  4,  c  27,  had  acerued 
before  the  mortgage,  and  was  barred  under 
YOInpZYU. — 8S 


that  statute  by  lapse  of  time  before  eom* 
mencement  of  the  action.  Doe  dem,  Palmwr 
V.  Eyre,  386 

2.  Effect  of  a  purchaser  paying  off  the  mort- 
gage, 878.    BvcBOACBMaiiT,  L 

3.  Effect  of  mortgagee  being  out  of  possession 
at  the  time  of  the  mortgage,  806.    Ante,  1. 

U.  Of  actions:  bills. 
Stot.  21  J.  1,  c  16  :  how  it  affects  parties  to 
bills  of  exchange,  944.    Bills,  IV. 

m.  Of  actions :  bonds. 

1.  In  debt  on  bond,  428.    Boin>,  L 

2.  Acknowledgment  in  bar,  423.    Bonn,  I. 
lY.  Of  actions:  ^ectment 

Parish  officers  when  bairedi  589.  Poob, 
XCLl. 

Y.  Between  landlord  and  tenant 
As  to  encroachment  by  tenants,  373.    Bb- 
cboacbmbbt,  I. 

VI.  Of  time  for  doing  certain  acts. 

1.  Of  time  for  laying  complaint:  eompensa- 
tion  by  order  of  justices  under  lands  clauses 
and  railway  clause  acts. 

An  abjudication  by  two  justices,  under  The 
Lands  Clauses  ConsolidaUon  Act,  1845,  and 
Railways  Clauses  Consolidation  Act,  1845,  of 
the  sum  (below  50{.)  to  he  paid  by  a  railway 
company  as  compensation  to  a  party  whose 
lands  have  been  injuriously  affected  by  the 
exercise  of  their  statutory  powers  is  an  order 
within  stot  11  ft  12  Viet.  c.  48,  s.  1,  and  is 
bad,  nnder  sect  11,  if  the  complaint  on  which 
the  order  is  founded  be  made  more  than  six 
calendar  months  after  the  cause  of  complaint 
arose. 

Such  order  may  be  brought  up  by  eertlorari, 
to  be  quashed.    Re  Edwnuuieon,  67 

2.  Of  time  objecting  to  title,  91.  Ybbdobs, 
LI. 

Of  time  for  ezerelsing  compulsory  powers, 
840.     CoMPAirr,  lY.  1. 

4.  Of  time  of  prosecution,  817.  Accbssobt,  L 
YIL  In  an  instrument 

Conditional,  in  a  devise,  905.    DbtuBi  XL  1. 

LONDON.* 
Foreign  Attachment    FoBBieir  ATTAomaar. 

LUNATIC. 
L  Criminal  lunatic. 
1.  Repayment  to  parish :  seiiure  of  Innatie'f 
property. 

Under  stat  8  ft  4  Yiet  e.  54,  s.  2,  which, 
for  the  repayment  to  parishes  or  counties  of 
expenses  incurred  in  the  maintenanoe,  ftc, 
of  criminal  lunatics,  enables  justices  to  order 
the  overseers  of  any  parish  where  money, 
goods  or  ehattols,  of  the  lunatic,  shall  be,  to 
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LUNATia 


MAXIMS. 


■ein  the  money,  or  Mise  and  mU  Iho  goods 
and  ohattelSy  jaitioos  ouinot  anthoriie  the 
oreneera  to  lerj  a  debt  cUimed  ae  doe  to  the 
lanatie,  bj  ordering  thorn  to  eeiie  a  mm  of 
money  in  the  poaieerion  of  the  alleged  debtor. 
And,  on  motion  for  *  mandamna,  at  the 
ina tanee  of  inoh  orerMen^  eaUing  upon  the 
alleged  debtor  to  pay  them  eneh  money,  the 
proseeators  addnoing  evidenee  to  ehow  that 
raeh  debt  waa  due,  and  that  the  earn  demanded 
wae  in  the  poueeslon  of  the  alleged  debtor, 
the  Court,  on  canae  shown,  refiiaed  a  Baad»- 
mns.    JSegiua  r.  Ltrngkorn,  77 

S.  Debte  due  to  lonaaq,  77.    Ante,  1. 
IL  Paaper  InnaUo.    Poos. 

MACHINBBY. 
Xnereaie  of  xmteable  Talne  by,  120.  Poob,  XV.  1. 

MAIL. 

Obligation  on  raflway  oompanlai^  652.    Ooir- 
TBAOT,  IV.  1. 

MAINTENAKOB. 
Appeal  againit  order  of,  630.    Poob. 

MAJ0BIT7. 

li^iority  of  peraona  voting  diatlagaiahed  fkvm 
aBiO<^ofvoCaiBpreaai»t»16i.    Pooa,IV.l. 

ICANDAMira. 
I.  When  it  doea  not  lie. 
L  When  the  proper  remedy  ia  appeal   to 

Tialtor,  1.    CxTHiDBAi.  Cbuboh,  L  1. 
2.  To  elect  to  an  oifiee  whieh  ia  AiU,  when  qno 

warranto  Ilea,  149.    Poob,  VUL  1. 
8.  To  regialertnaafer  when  aallaBOi  paid  vp, 
64&.    OmfPABr,Ll. 

IL  Preriona  demand  and  reflisaL 
L  Demand  by  ahareholdeny  862.    Oohpaitt, 

IX.  1. 
2.  Tteit  refbaal,  862, 864.    Oovpaitt,  IX.  1. 
in.  Writ 
When  bad  for  not  being  in  the  altemallTa. 

A  fiandam^a,  raggeating  that  a  railway 
croeaed  a  certain  public  highway,  not  on  a 
Imrel,  by  meana  of  a  cuttings  along  whieh  the 
line  of  railway  was  laid  down,  and  that  tibe 
aald  highway  waa  thereby  eut  through  and 
destroyed,  and  rendered  impaasable,  and  that 
ft  reasonnble  time  had  elapsed  for  the  Com. 
pany  to  eaaae  the  highway  to  be  carried  orer 
the  railway  by  a  bridge,  commanded  them  to 
danaa  the  aald  highway  to  be  eonied  over  the 
nttway  by  Meau  of  *  bridge,  la  eenfomity 
with  the  ragnladeBS  of  The  BaUwi^  Olaasea 
OoMoUdatlon  Act»  1848. 

Held,  that  the  mandamna  waa  bad;  for 
that  the  Act  gaTO  the  Oooqauiy,  by  aect  46, 


the  option  of  canylng,  Vy  meana  of  a  \mdgt, 
either  the  road  orer  the  railway,  or  tibe  nil- 
way  orer  the  road;  and  that  there  «■ 
nothing  stated  on  the  record  which  shoved 
that  such  option  was  at  an  end.  SotUk  Eatt- 
em  Bailway  CbRpany  T.  Tie  <^im>ii,        411 

IV.  Itotams. 

Dismissal  for  lawful  cause  and  non-appesl  to 
visitor,  1.    CxTHBDBAi.  Chubch,  L  L 

V.  Pleading. 

Pleading  sereral  mattera. 

The  proaeentor  of  waj  writ  of  mandaam 
may,  alnoe  atatw  1  W.  4,  c.  21,  plead  mrtnl 
mattera  to  the  return,  by  leave  of  the  Cool 

A  mandamus,  the  object  of  whieh  to  te 
anforoe  a  dvil  right,  is  a  proeeeding  in  sid 
of  which,  under  stat  14  A  lj»  Vict,  c  M,  i.  f» 
a  Judge  may  gnat  an  order  for  the  iaspsctioa 
of  documents  by  either  of  the  litigant  paitio, 
when  the  retnn  to  such  writ  la  trarensd. 
Begina  T.  Amh€rffat0  Bailwajf  OpHipaoy,  9Slf 

VL  InspeotioB  of  docnmenta. 

In  what  ea8es|l  maybe  ordeiod,  957.  Aate,Y. 
VXL  In  particular  instancea. 
L  To  deaa  and  chapter  to  roatora  a  aebsel- 

HaatCTf  L    Cathbdbjj.  Chubch,  L  L 
2.  To  pay  to  parish  ofieors  debt  dao  to  orisu- 

nal  lunatic,  77.    LmrAnc,  L  1. 
8.  To  elect  cleric  to  gnardiani^  149*    Poei^ 
VULL 

4.  To  railway  company  to  completa  lia«^36t 
COMPAVT,  IX.  L 

5.  To  railway  company  to  make  bridge  onr 
highway,  485.    Ante,  IIL 

MAlfSLAUaHTlER. 
Death  by  aoddent  occasioned  hj  non-feasaans 
Tmateea  appointed,  vndar  a  local  ae^  for 
the  pnrpoae  of  repairing  the  loada  in  a  dis- 
trict»  with  power  to  oontnot  for  eieeatiag 
aneh  repair,  are  not  chargoable  wiA  maa- 
alanghter  if  a  perwo,  uaing  one  of  sash  leadi^ 
ia  accidentally  kiUed  in  cpnaegoonoe  tf  the 
road  being  out  of  repair  through  negleat  ef 
the  trustees  to  contract  for  repaiijag  iL  B*- 
gina  T.  Pooock,  84 

MARBIAaS. 
Condition  aa  to» in  a  dovlae^ 966.  Dhtbi^ILL 

MASTBB  AND  8BBVA1VT. 
InMmldation. 
Indictment  for  conapfaicy  to  faitfanidals^  67L 
CoBSPiBAor,  L 

ICAXDA 

L  DeiMaetoffldo  JodlcU  m 
tio,  L    OAtHBMUA  OHmoi^  L  L 


MAxms. 


MEOUGENCi:. 
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IT.  Nemo  potest  omo  Jndez  la  fiift  proprift 

oani&y  1.    CATHKDBA&  CxmioH,  L  h 
m.  Prozima  eaoM  non  Beonnda  ipeoteter,  84. 

MAHSLADaHTSB. 

IV.  The  debt  follows  the  debtor,  77.    LmrAfio, 
1.1. 

V.  Neeeuitaa  non  hBbet  legem,  86*    Wmmi. 

VI.  Careat  emptor,  281,  39L    CoPTBiaBT,  L 1. 
VIL  Verba  relata  IneMO  Tidontor,  &63.    Hish- 

WAT,  L  1. 
VIIL  Ezpressnm  fadt  oeiiare  tMltan,  989. 

BiLLi,  IL  1. 
IX.  TTnarnqnodqae  llgamen  dlnolTitor  eodem 

Ufamine  qoD  Ugafenr,  137,  146.    Coktbaot, 

XL 

MEANS. 
Btatement  ot    IirDionmnr,  V. 

MXMORANBA. 

Page  60S. 

MBMORANDUlf. 
To  latif fy  i|atate  of  frandi,  llB.    Bboksb. 

MB8NB  PBonrs. 

Defendant  let  in  onder  ooneeni  ml*  eonelvded 
M  to  fiwt  of  poeienton,  188.    Sjaoncnrr,  L 

MISDESCRIPTION. 

Of  Toter's  residenoe,  772.    MunoiPAL  Oobpo- 
BAnov,  L  1. 

MISDIREOTION. 
By  Judge. 
The  direetlon  mnit  be  eonitnied  with  refer- 
enoe  to  the  evidenee,  t81«    Donunpuu 

MODUS. 
Sea  CoKPOsmoir  RnAi* 

.  MOTHER. 
See  Child. 

MORTGAGE. 
L  Mortgagee's  right  of  entry. 
1.  How  fkr  preserved  by  payment  of  Interest, 
and  against  whom,  888.    LzMiTATioir,  L  1.- 

3.  Right  of  an  enti^  of  a  parohasor  who  pays 
oif  the  mortgage,  373.    EHCsoAOHiuunr,  I. 

IL  Mortgagee's  remedies. 
Powers  of  sale,  Ao.,  and  aetion  of  eoTenant^ 
996.    BuiLDura  Socutt,  L 

IIL  Mortgagor's  right  of  enti^. 
Mortgagor  oat  of  possession  at  time  of  mort- 
gage, 388.    LnrrATioH,  L  L 

IV.  Ooenpsktion  under  mortgagor. 
1.  Claim  by  mortgagee  when  no  answer  to 
notion  for  nse  and  ooenpation,  294.    Da- 
vsircK,  L 


2.  Bllbct  of  payment  to  mortgagee,  2^  D»> 
wmsoM,  I.  • 

V.  RelaUTO  position  of  parties. 

1.  Mortgagee,  mortgagor,  and  mortgagor^ 
tenant,  294.    DarmicB,  L 

2.  Mortgagee,  mortgagor,  and  person  holding 
adrersely,  888.    LnirrAnoir,  L  L 

8.  Mortgagee,  mortgagor,  pnrehaser,  and 
mortgagor's  tenant  holding  an  eneroaoh- 
ment  adrersely,  873.    BircBOACHifBHT,  L 

4.  Assignor  and  assignee  of  personal  chattels, 
937.    AssiaHXB]fT,  L 

VL  Of  personal  ehattols,  937.    AssiaHMBxr,  L 

Vn.  To  seeore  snbseriptions  to  a  soolety,  996. 
BuobDiHa  SOOIBTT,  L 

MORTGAGBB. 
Oat  of  possession. 
When  condnded  as  to  possession  by  being 
let  in  under  consent  mle,  188.    Bjbov- 

KBHT,  L 

MUNICIPAL  CORPORATION.      ' 
L  Bleetion  of  eonnoiUors :  roting  p^en. 
1.  Misdeseription  of  residence. 

On  an  election  of  borough  covnoiUors  nnder 
stot.  6  A  8  W.  4,  e.  78,  the  roting  papers^ 
delirered  nnder  sect  82,  mnst  state  the  can- 
didate's place  of  residence.  His  place  of 
bnsiness,  if  he  do  not  reside  there,  is  not  a 
place  of  abode  within  the  meaning  of  tha 


Although  the  bnsiness  be  eztensire^  and 
the  premises  where  it  is  carried  on  be  in  the 
same  ward  as  the  residence :  and  although 
the  proprietor  be  better  known  by  his  plae» 
of  business  than  by  his  plaoe  of  resMeaee. 

And  an  alsetioB  by  means  of  roting  piqpert 
stating  only  the  place  of  bnsiness  was  held 
no  answer  to  a  quo  wairanto  information. 
Begina  r.  Hamnumd,  772 

2.    Consequences    of   misdescription,    772. 

Ante,  1. 

n.  Liability  to  poor  rates. 
Waterworks,  869.    Poob,  Xm.  2. 

NAME. 
Christian  name. 

Statement  by  initials  when  not  insniHoien^ 
84.    Rbcoobisavob,  L  - 

NECESSnT. 
Cases  of:  departure  from  practice  in,  88.  MTum 

BBSflyL 

NEGLIGENCE. 
L  Generany. 
1.  Distinction  between  personal  negligenea 
and  nonfeasance  by  a  pnblio  body,  8i(L 

MAVBLAiraHTBB. 


IirirKKKPSE. 
XL  Liabilitj  to  criminml  proeeedlngs. 
Where  non-perfonnAnoe  of  datj  cmimi  aod- 
dental  dealh,  84.    MAVSLAuaBnB. 
ILL  Puttenlar  iiutaDoei. 
1.  Negligenoe  of  bailor,  261.    ImmiPBE. 
S.  To  repair  highway,  84.     Mavslaucihtbe. 

NBW  TBIAL. 
L  Praetiee  on  the  new  triaL 
Fonner  notioes  to  prodaoe  loffleient,  509. 
Nonos,  X. 
XL  In  eriminal  eaaea.    Cbdohal  Law,  IV. 

NOLLB  PROSEQUL 
Effeot  aa  an  admifiion,  950,  954.    Admissioh, 
LL 

NONSUIT. 

L  Bill  of  exceptions  npon,  540.    Bill  op  Bx- 
(UPnoHS. 

XL  Bffect  of  reoord  showing  thai  plaintiff  did 
not  appear  when  called,  540.  Bill  op 
KxoKPnoHS. 

m.  Judgment  as  in  ease  of  a  nonsait»  948. 
Appidatit,  L 

NOTICE. 
L  JodiciaL 
Of  law  as  administered  in  oonrts  of  equity, 
281.    CoPTRiasT,  L  1. 

IL  Daty  to  give  notice. 
Indictment  against  ehnrchwardens  tw  not 
affixing  notioes,  882.    Vxstbt,  L 

HL  When  required  to  be  given  within  limited 
time. 

Notice  of  o^eotion  to  title  under  conditions 
of  sale,  91.    Ybvdobs,  L  1. 

IV.  Place  of  address. 

That  used  by  the  partj  addressed,  828.  Bills, 
in.  1. 

V.  Effect  of. 

1.  As  a  breach  of  contract  by  prerenting  the 
performance,  127.    Cohtract,  X.  1. 

2.  As  placing  parties  in  position  of  renders 
and  purchasers,  840.    Compavt,  IV.  1. 

VI.  Of  dishonour.    Bills,  UL 

Vn.  To  treat  for  land.    Oompaht,  VL 
VIIL  To  quit 
When  waived  by  disclaimer,  589.     Poos, 
XILL 

IX.  By  mortgagee  to  tenant  of  mortgagor,  294. 
DmwKKOE,  L 


Where  a  new  trial  is  granted,  notioeo  to 
produoe,  given  for  the  first  trial,  are  aTailahie 
for  the  second.    Hope  r.  Beadom,  SM 

XL  To  pay. 
Effect  of  its  being  too  short,  937.    Asnsv- 

MXHT,  L 

NOTICE  TO  PRODUCE. 
See  Noncn,  X. 

NOT  POSSESSED.    . 
Effect   as  to  putting  title  in  question,  44«. 

COUKTT  COUBT,  L  L 

NUISANCE. 
Indictment  for. 
Judgment  by  de(hnlt»  sentence,  504  n.    Cm- 
MorAL  Law,  V. 

9BJECTION. 
L  When  to  be  taken. 

Bar  by  laches,  388.    AtrBSTAnov. 
n.  Waiver.  « 

Whether  an  objection  involving  a  nullity  hj 
statute  can  be  waived,  383.    ArrxsTAnoai. 

UL  To  tiUe,  91.    Vbhi>obs,  L  1. 

OCCUPATION. 
L  Rateable  occupier,  871.    Poob,  XV.  2. 
IL  By  tenant  in  oommon,  701.    Aocomr^  L 

OFFICE. 
L  Generally. 

1.  Source,  tenure,  and  nature  of  duties  14S. 
PooB,  VHL  1. 

2.  What  is  a  public  office,  149.  Poob,VIILL 

3.  Created   mediately  by  the  erown»   142. 
Poor,  Vm.  1. 

4.  What    are   public  duties,  149.      Poost, 
VIILL 

tL  Tenure. 
Power  of  Poor  Law  ComodssioBen,  45T  a 
486.    PooB,IIL2,3. 

nL  Election  to. 

1.  What  not  by  a  mi^orityt  1^  Poon,  IV.  1. 

2.  Consequences  of  chairman  not  voting  1$L 
PooB,  IV.  1. 

IV.  Bomedy  for  bad  appointment 
Mandamus  or  quo  warranto,  149.     Po«i^ 
VIILL 

OFFICER. 
L  Discretion. 
As  to  calling  meetings,  524.    Di80Bbiio& 


n.  Powen  of  diimiMs],  468.    Poob,  UL  8. 
in.  Poor  Law  officen,  US,  4b7,  n.     Poob, 


nLi. 


OPPOSITION. 


To  bill  in  Parliament,  agreement  to  withdraw, 
462.     OOKTBAOTi  IV.  L 

OPTION. 
L  Generally. 

1.  What  worda  giro,  485.    Uaxdamvs,  UL 

2.  When  it  mnet  not  be  taken  away  in  writ 
of  mandamue,  485.     MAHOUfua,  IIL  1. 

8.  What  eondaot  does  not  show  it  to  hare 
been  exercised,  485.    Mamdamv;  UL  1. 

IL  In  partienlar  instanees. 
As  to  mode  of  ezeeating  works,  485.    Mav- 
DAMUI,  UL  L 

OBDEB. 
L  Generally. 

1.  When  it  mnst  be  in  the  altematlTe,  485. 
Haxdamvs,  IIL 

2.  Finality,  793.    Poor,  L  1. 

8.  Variations  from  statutory  form,  902.  Bab- 

TUtDT. 

n.  Quashing  and  rescinding. 

1.  Quashing  in  part,  466.    Poor,  IIL  8. 

2.  Bescinding  the  part  which  is  bad,  466. 
PooE,  IIL  3. 

8.  Qnalifioation  or  renunciation  by  agreement^ 

52.  PooB,  XXL  8. 
IIL  Sabstantial  defects. 
Costa  ordered  to  be  paid  to  the  wrong  party, 

229..  Appbal,  V.  1. 

IT.  Judge's  order:  setting  aside. 
What  aflidaTits  to  be  used,  693.    Baboh  abd 
Fbmb,  L 

V.  Of  sessions :  enforcing  in  Q.  B. 
L  What  obJecUons  open  and  at  what  stage, 

229.    Appbal,V.  L 
2.  Bemedy  for  improper  lery,  229.  Appbal, 
V.L 

VL  Of  justices. 

1.  Time  within  which  eomplaint  mnst  be 
made,  67.    Limitatiob,  VL  1. 

2.  When  Toid  as  being  made  without  Juris- 
diction, 67.    LnriTATioH,  VL  1. 

8.  BemoTal  by  oertiorari,  67.    Ldcitatiov, 
VI.  L 

4.  What  is  an  order  to  pay  money,  67.  Limi- 
tatiob, VL  1. 

5.  For  eiimpetQdatloD  under  5l}tj  67.     LiMi- 

TATIOH,  VL  I. 

Vn.  Of  Pcjor   LafT   Couiatkiloa«ri,  44fi,  416. 
Pooii,  IIL  3. 

8 


OWN  ACT. 


See  CoiTDiTOT. 


PABENT  AND  CHILD. 
See  Child. 

PABISH. 

L  Divided  by  statute:  adoption  of  Hobhouse's 
Act,  332.    Vbstrt,  L 

IL  Generally.    Poob. 

PABLIAMENT. 
Opposition  to  local  bill. 
Agreement  to  withdraw,  when  not  illegal, 
652.     COBTBACT,  IV.  1. 

PABTICIPLB. 
Participial  allegation,  562.    Hicihwat,  L  1. 

PABTIES  AND  PBIVIES. 

L  Tenant  when  not  bound  by  landlord's  liceme, 
574.    FiXTUBBS,  L  1. 

IL  Parties  to  an  action.    Aonov,  VIIL 

nL  To  contract    Cobtbact,  m.  VIL 

PABTNEB. 
Loans  by  firm. 

L  In  aoeeptaaoe  of  one  partner,  on  ooBtraet  to 
giro  the  firm  a  cross  acoeptanee,  989. 
Bills,  IL  1. 

n.  Implied  contract  to  indemnify  the  aooepting 
partner,  989,    Bills,  II.  1. 

PATJPEB  LUNATia 
SeePooB. 

PAYMENT. 

Under  compulsion.  , 

L  Payment  by  mortgagor's  tenant  to  mort- 
gagee, 294.    Dbpbbcb,  L 

n.  Not  a  waiTcr  of  olitjectionsy  229.    Appbal, 
V.L 

PEACE. 
Becognisance  to  keep  the  peaci||     Bboo^- 

•ABOB. 

PENALTY. 
I.  In  breach  of  sUpulation  as  to  farm  produce, 

310.      COBTBACT,  V.  1. 

IL  Effect  of  making  it  reoorerable  as  rent»  810. 
Cobtbact,  V.  1. 

PBEFOEMANCE. 

gabiequani 
Of  condition  preeedeDt  Imposed  'by  Statnli, 
646.     CoBPAVT  L  L 

K 


Whether  at  the  time  when  the  eridence  is 
eworn  to,  or  at  the  time  when  it  ii  used,  86. 
Wmrnss,  L 

II.  Jurisdietion. 
Effect  of  the  ooort  not  haring  jnriedietion 
orer  the  cause,  498, 498.  Couhtt  Court,  XL 

IIL  In  partionlar  instances. 
In  evidence  taken  onder  a  commission  before 
issue  Joined,  88.    Wmrsss,  I. 

ly.  In  Conntj  Conrt:  indictment^  498.  Couimr 
Court,  IL 

PLACB. 

L  Description  by  referenoe,  662.    Hi6Hwi.t, 
LI. 

IL  Allegation  of  in  criminal  caaes.     Iitdiot- 

MUT,  EC 

PLEA. 
L  Generally. 

1.  BiTisibiUtj  of  issue,  86L  DnrAMinoir,  L 

2.  What  plea  pnto  tiUe  in  question,  440. 
Couimr  Court,  1. 1, 

n.  Pleading  sereral  maiten. 

In  mandamus,  957.    MAHDAmm,  V. 
m.  Particular  pleas. 
1.  That  the  party  could  not  appeal  to  the 
Tisitor  on  account  of  disqualifying  interest, 
1.    CxTanDRAi.  Church,  L  1. 

3.  To  action  for  use  and  occupation,  a  claim 
by  plaintUT's  mortgagee,  294.  Dikbhos,  L 

8.  Nof  possessed,  440.    Couhtt  Court,  L  1. 

4.  That  arbitration  under  statute  is  the  ex- 
duslTe  remedy,  996.  BuiLunro  Soodbtt,  L 

5.  That  power  to  collect  rents  is  a  sufficient 
and  the  exdusiTc  remedy,  995.  Buildiho 
Soodbtt,  I. 

PLEADINa. 
L  Stating  names. 
Statement  of  Christiaa  names   by  initials 
when    not    insufficient^    64.      Brcoohi- 

•▲VCR,  L  , 

n.  Showing  proceedings  to  hare  been  regular. 
When  not  necessary  to  show  oompliance  with 
rules  of  practice,  64.    Rrcoohibaiicr,  L 
in.  Request 
When  it  need  not  be  alleged,  810,  814.   Con- 
TRACT,  V.  1. 

BOOR. 
L  Poor  law  Commissioners :  their  orders. 
L  Validity  until  rescinded  or  quashed. 


can  appoint  to  the  office  of  collector  of  poor 
rates  and  assistant  OTcrseer  in  a  psriih,  or 
whether  the  appointment  of  ssrifltsot  orir. 
—9r  still  belongs  exclusiTely  to  the  iaksbtt. 
ante  of  the  parish  in  Testiy,  nader  slat  M  0. 
8,  c.  12.    But, 

Where  union  goardiass  hiTe,  mder  n 
order  of  the  Poor  law  Commissiaaei^  ap- 
pointed an  assistant  orerseer,  the  order  ii 
▼alid  by  stot.  4  A  6  W.  4,  c  76,  i.  10S,a»l 
the  appointment  is  good,  and  the  power  of 
the  Inhabitants  in  restry  to  elect  in  saaiitint 
orerseer  superseded^  until  the  order  ii  quash- 
ed on  certiorari.  So  held  on  motioa  to 
quash  a  disaUowanco  by  the  Poor  law  As. 
ditor  of  a  sum  obaiged  in  the  oTeaeen'  id- 
counts  for  the  salary  of  an  assista.it  oraneer 
elected  by  the  restry. 

The  reatry  of  a  parish  forming  part  of  a 
union  elected  R.  (after  atat  7  A  8  Yieie. 
101)  to  the  office  of  assistant  orerseer  of  the 
pariah.  The  union  guardians,  in  the  eaae 
month,  appointed  U.  to  be  the  eoUeetor  of 
ratea  and  aaaiatant  orerseer  of  the  ease 
pariah.  A  quarter's  salary  haring  bees  paid 
to  U.  by  the  guardians  of  the  union,  the  Poor 
law  Auditor  disallowed  the  sum  in  the  nioa 
accounts,  and  surcharged  the  amoont  apoa 
the  guardians  who  had  signed  a  cheek  fv 
the  payment  On  appeal  by  these  giurdiaaf 
under  atot  7  A  8  Vict  c.  101,  s.  86,  the  Con- 
missioners,  by  an  order  addressed  to  ik» 
auditor,  the  union  guardians,  the  sppeDasti 
indiridually,  and  the  orerseera,  declared  te 
disallowance  unlawfU  and  directed  the  pay- 
ment to  be  allowed ;  and  it  was  sI)owad  hf 
the  aaditor'on  his  next  audit 

Held,  on  motion  by  the  orerseers  to  qaaih 
tiie  allowance,  that  it  was  ralid,  befaif  siade 
pursuant  to  an  unrescinded  order  of  the  Poor 
law  Commissioners,  whether  U.  wss  rightly 
elected  or  not    Regina  r.  Cfnew,  Tt3 

2.  Construction,  466.    P^t,  IIL  3. 
8.  Quashing  in  part»  466.    Post,  IIL  8. 
4.  Order  directing  allowance  of  itesi  in  ae- 

count,  793.    Ante,  L 

IL  Poor  law  Oommissloiiers :  powers  is  to  l^ 
pointment  of  officen. 
CoUeotor  of  poor  ratea  and  asristant  mamt 
798.    Ante,LL 

IIL  Poor  law  Commissxoiien :  fistrieti  gav- 
emed  by  local  act 
1.  The  commissioners  cannot  change  itata- 

tory  authorities  or  machinery. 

The  Poor  Law  Commissionerfl  may,  by  their 
orders  under  sUt  4  ft  6  W.  4,  e.  76,  M.  1^ 
42,  control,  regulate,  and  guide  the  gear' 
dians  of  a  pariah  or  union,  though  ^rened 


hj  a  IomI  Aety  in  tk«  iMaagraiient  of  the 
poor :  b«it  th^  ouwot  ohaage  the  relftttona 
of  tho  loool  authoritief  amoog  thoBielveSi 
Bor  snlMtaDlUtUy  alter  the  maehinerj  of tab- 
liahed  andor  the  Ael  to  eony  ont  iti  porpoee. 

Under  a  looal  Aet»  11  0.  4  A  1  W.  4,  o.  z., 
the  general  aianagament  of  the  allain  of  a 
diftriet^  relatiye  to  the  malntonanee  and  gov- 
emment  of  the  poor,  wae  intrusted  to  a  body 
of  Teetrymen;  and  they,  under  the  tame 
Aety  cboae  direeton  of  the  poor,  who  per- 
formed exe«ati?e  dntiea  under  the  Testrymen, 
and  snbjeet  to  rules  of  goTemment  which 
the  Act  empowered  the  Testrymen  to  make. 
The  directors  were  by  the  same  Aet  to  ezer- 
eise  all  the  powers,  as  to  the  poor,  which 
might  be  exercised  by  ohurehwardens  and 
orerseers.  The  TOitiyinen  were  anthoriied 
to  appoint  a  governor  of  the  workhouse,  and 
saeh  other  officers  as  they  should  think  flt^ 
with  salaries,  and  from  time  to  time  to  re- 
moTc  such  officers  and  appoint  others  in  their 
places. 

The  Poor  Law  Cosamiasioners,  acting  under 
•tat  4  A  6  W.  4,  e,  76,  made  an  order,  re- 
qmiriag  among  other  things,  by  Article  M, 
tfaftt  the  restrymeu  of  the  ahore  district 
should,  whenerer  it  should  be  requisite,  or 
there  should  be  a  Taeanoy,  appoint  persons  to 
certain  enumerated  offices  (including  that  of 
Master  of  the  workhouse),  and  slso  such  as- 
•ialants  and  serrants  as  they  or  ik§  dirtdonf 
with  the  consent  of  the  Commissioners,  might 
de«m  necessary  for  the  efficient  perfbrmance 
of  the  dudes:  and,  by  Article  87,  tiiat  Uie 
eaeers  so  appointed  should  respectiTcly  per- 
fonn  such  duties  as  might  be  required  of 
th»m  by  the  rales  of  the  Poor  Law  Board, 
and  mai^  other  duties,  ooafarmaMe  to  the  na- 
ture of  their  offices,  as  the  rectiy  or  the  di- 
reoton  might  lawftilly  require  of  theiA ;  and 
providing,  by  Article  88,  that  Oe  ifireolors 
might  at  their  discretion  suspend  any  of  the 
aboTO-named  ofleers,  reporting  the  cause  of 
such  suspension  to  the  Oommissioners,  who 
might  thereupon  rsmore  it  Held,  on  motion 
for  a  certiorari,  that  the  Commissioners  had, 
Ib  Articles  M  and  88,  exceeded  their  author, 
fly  by  unduly  transferring  powers  from  the 
TostiTmen  to  the  directors.  Certiorari 
gimnted.  Begma  T.  Poor  Lam  CWeimM- 
•CoMrt,  448 

S.  Their  sanction  when  necessaiy  to  resolu- 
tions of  guardians  regulating  tenure  of 


OuanUana  of  a  poor  law  district,  acting 
tader  a  local  statute  which  empowered  them 
or  any  fire  or  more  of  them  to  ^ypoint  officers, 
appointed  a  master  of  the  workhouse  for  a 
year,  and,  on  its  expiration,  re-appdnted  him 
for  another  year.  During  that  year  the  Poor 
Law  Commissioners  made  an  order,  under 
fllat  4  A  6  W.  4,  e.  76,  requiring  tiM  guar- 


dians from  time  to  time,  on  the  eceuirence 
of  any  vaoancy,  to  appoint  certain  officers 
(among  whom  was  a  master  of  the  workhouse) 
by  a  ip^ority  of  the  guardisns  prsesnt  Af- . 
terwards,  and  before  the  poster's  last>mcn- 
tioned  year  of  office  had  expired,  the  guar- 
dians passed  a  resolution  that  their  officers 
were  officers  during  pleasare,  and  that  no  an- 
nual election  should  take  place.  This  reso- 
lution was  not  sanctioned  by  the  Commis- 
sioners Under  stat  4  A  5  Viet  c  78,  s.  22 ; 
and  after  the  expiration  of  the  year  of  office 
they  ordered  the  guardians  to  appoint  a  mas- 
ter of  the  workhouse,  which  was  not  done. 

Held,  on  motion  for  a  mandamus,  that  the 
first-mentioned  order  of  the  Commissioners 
was  within  their  general  Jurisdiction  under 
Stat  4  A  6  W.  4,  c  78 ;  that  the  resolatioa  of 
the  guardians,  unsanctioned  by  the  Commis- 
sioners, could  not  be  alleged  in  answer;  and 
that  there  was,  at  the  end  of  the  second  year 
of  office,  a  raoanoy  which  ought  to  have  been 
filled  up  as  the  Commissioners  had  directed. 
Begina  r.  Oxfordy  OnardimUf  457,  n. 

8.  Their  power  to  control  tenure  of  office. 

An  order  of  the  Poor  Law  Commliiloners 
may  (like  an  order  of  justices)  be  quashed  in 
part  on  certiorari,  if  the  parts  be  saffioientiy 
dlTisible. 

On  motion  for  a  certiorari  to  remore  an  or- 
der of  the  Commissioners  containing  several 
distinct  Articles,  the  Court  granted  the  writ, 
pronouncing  an  opinion  that  two  of  the  Ar- 
ticles were  illegal.  The  Commissioners 
made  an  order  rescinding  these,  and  gave  no- 
tice of  it  to  the  parochial  body  which  had 
obtained  the  certiorari.  The  older  was  then 
brought  up  under  the  writ 

Held  that,  in  this  state  of  proceedings,  it 
was  not  necessary  to  quash  the  rescinded 
parts  of  the  order,  but  that  the  Court  might 
quash,  or  refrUe  to  quash,  the  whole  residue 
or  any  part  6f  it 

Held  also  that  an  Artide  of  the  above  or- 
der, directing  that  every  officer  appointed  to 
er  holding  any  office  under  the  said  order 
(whibh  related  to  the  government  and  care 
of  the  poor  in  a  Poor  law  district)  should 
eontinue  to  hold  office  till  death,  resignation, 
or  removal  by  the  Poor  Law  Board,  was  not 
beyond  the  authority  conferred  by  stat  8  A  8 
W.  4,  c  78,  s.  48,  although  applied  to  a  parish 
In  which,  by  a  prior  looal  Act,  the  governors 
of  the  poor  had  the  power  of  dismissing  the 
officers. 

Bnt^  Held  that  the  above  clause  did  not 
operate  to  keep  a  party  in  office  without  re- 
election,  who  had  been  appointed  by  the  di- 
rectors of  the  poor  (authorised  by  thehr  local 
Ael)  and  not  under  the  order.  Although  by 
an  earlier  Artide  It  was  provided  that  <'every 
rtgmtmdom**  applying  to  any  officer  holding 
offiee  under  this  order,  should  apply  to  any 


IVOU 


r\j\jR. 


officer  of  the  like  denomioAtion  ftppointod  by 
the  direetOTf,  tboagfa  appointed  before  the  or- 
der shonld  have  oome  into  Ibree :  the  term 
"regnlatioD''  being  eonstmed  m  referring  to 
a  eUnie  immediately  preceding,  wbiofa  re- 
quired that  the  officers  appointed  by  the  di- 
rectors should  respectiTely  perform  saeh  da- 
ties  (described  in  other  parts  of  the  order)  as 
might  be  required  of  them  by  the  rules  and 
rtgulatioiu  of  the  Poor  Law  Board  in  force 
at  the  time. 

Quctre,  Whether,  in  such  an  order,  the 
Oommissioners  could,  under  stat.  5  A  0  W.  4, 
e.  70,  change  the  term  of  an  officer  appointed 
before  the  making  of  the  order  from  an 
annoal  holding  to  a  holding  for  life.  Begina 
T.  Robtnmm,  460 

4.  Order  changing  the  relations  of  the 
local  authorities  amongst  themselres,  446. 
Ante,  1. 

5.  Order  transferring  powers  from  one  set  of 
authorities  to  another,  445.    Ante,  1. 

6.  What  the  commissioners  may  interfere 
with,  445,  466,  457  n.    Ante,  1,  2,  3. 

IV.  Board  of  guardians :  mode  of  conducting 
meetings. 

1.  What  is  not  a  determination  by  a  minority 
of  guardians  present 

By  an  order  of  the  Poor  Law  Commissioners 
regulating  the  proceedings  of  Guardians  of 
the  Poor  in  the  parish  of  M.,  the  election  of 
officers  was  to  be  by  a  minority  of  the  Guar- 
dians present  at  a  meeting  of  the  Board.  By 
sUt  12  A  13  Vict  c  103,  s.  19,  in  case  of  an 
eqnality  of  Totes  upon  any  question  at  a  meet- 
ing of  Guardians  of  any  Union  or  parish,  the 
Chairman  has  a  "  second  or  casting  Tote." 

At  an  election  of  Clerk  to  the  Guardians 
of  M.  twenty-two  Guardians  attended.  On 
their  assembling,  the  chairman  said  he  should 
not  Tote  for  any  candidate,  but  merely  preside 
at  the  meeting  as  chairman.  He  did  so,  and 
took  the  Totes,  of  which  there  were  elcTcn 
for  one  candidate  and  ten  for  another.  The 
former  was  declared  elected,  and  entered 
upon  the  office.  On  motion  for  a  Quo  war- 
ranto, 

Held  that  the  Chairman  could  not  be  con- 
sidered as  having,  for  the  purpose  of  the 
electhtn,  withdrawn;  and  that  such  election 
was  Toid,  as  not  having  been  determined  by 
a  minority  of  the  Guardians  present  JRegina 
T.  OriffUht,  164 

2.  Consequence  of  chairman  not  voting,  164. 
Ante,  1. 

V.  Unions  under  Gilbert's  Act 
Liability  to  costs  of  irremoraUe  lunatics. 

But  12  A  IS  Vict  c.  108,  s.  5,  which  pro- 
rides  that  the  ooste  incurred  in  the  removal 
and  maintenance  of  a  lunatic  pauper  removed 
to  any  asylum,  and  who,  if  not  a  Innatio^ 


would  have  been  exempt  from  removal  \ 
Stat  0  A  10  Vict  c  66,  shaU  be  borne  by  the 
common  fVind  of  the  Union  comprisiog  ihe 
parish  wherein  such  lunatic  was  resident  at 
the  time  of  such  removal,  ap|dies  to  a  Unieu 
formed  under  Gilbert's  Aet,  22  G.  3^  eu  83. 
(And  see  now  stat  16  A  17  Viet  e.  97,  a.  102.) 
Begina  v.  Prieti  Hutton,  59 

VL  Government  by  vestry. 

1.  Adoption  of  Hobhouse's  Act  332.     Vbs- 

TBT,  L 

2.  Local  Act:  extent  of  the  Poor  Law  Com- 
missioners' powers  of  regulatioiiv  44^ 
Ante,  IIL  1. 

8.  Submission  to  arbitration :  breaeh  of  tuA^ 
978.    Post^XVLL 

VIL  Inhabitants  in  vestry. 
What  powers  of  appointment  supenedad,  793. 
Ante,  L  1. 

VIIL  Clerk  to  guardians. 

I.  Quo  warranto  lies  for  the  offioe. 

Quo  warranto  lies  for  an  office^  thoqgh  set 
immediately  derived  from  the  Crown,  if  it  ba 
so  mediately  (as  where  Commiasionen  are 
empowered  by  Act  of  parliament  to  diroet 
that  such  office  be  created) ;  if  it  be  an  Inda- 
pendent  substantive  offioe ;  and  if  it  be  of  a 
public  nature. 

In  a  parish  governed,  as  to  the  Poor  iMr, 
by  Guitfdians  appointed  under  order  of  tbo 
Poor  Law  Commissioners,  information  in  tbe 
nature  of  quo  warranto  lies  for  the  office  of 
Clerk  to  such  Guardians,  elected  by  the  Guar- 
dians under  an  order  of  the  Commiarionan^ 
pursuant  to  stat  4  A  6  W.  4,  o.  76^  s.  40,  peu- 
scribing  the  duties ;  the  tenure  being  for  lUb 
and  during  sanity,  or  until  resignation,  er 
^  removal  by  the  Commissionert :  and  the 
duties  beings  1.  To  attend  aU  meotings  «f 
the  Board  of  Guardians  and  to  keep  thdr 
minutes.  2.  To  keep,  check,  and  examine  aU 
accounts,  and  other  docnitoents  relatiiig  to  the 
business  of  the  Guardians,  and  produce  tbem 
to  the  auditor.  3.  To  peruse  and  e«mdaet  Che 
correspondence  of  the  Guardians,  and  pre- 
serve the  same,  and  all  orders  of  the  Commis- 
sioners, and  make  all  necessary  copiea  of  lei- 
tors,  Ac.  4.  To  prepare  all  wxittan  eeatmels 
and  agreements  to  be  entered  into  widi  the 
Guardians,  and  bonds,  Ac,  to  be  given  by 
parish  officers,  and  to  see  them  duly  executed. 
5.  To  summon  extraordinary  meetingB  en 
requisition,  and  to  issue  all  notieea  to  the 
Guardians.  6.  To  countersign  all  l^gal 
orders  of  the  Guardians  on  ovaneeta  ftr 
payment  of  money,  and  all  legal  oedetsof 
the  Guardians  upon  the  treasurer.  7.  Ts 
ascertain  and  enter  the  balance  of  aceaant 
with  the  treaaurer  in  the  minute  book  beftin 
every  ordinary  meeting.  8.  To  lay  the  nea« 
settled  and  non-resident  poor  aeeovnts  qaar* 
terly  before  the  Guardiaas,  and  to  tUa  their 


direetiom  m  to  settleiiieiii  of  Mooimti  with 
other  parishes  or  unions.  9.  To  tnnsmit 
periodieal  statements  of  relief  h^d  by  non- 
settled  poor  to  the  parishes  or  nnions  on 
•econnt  of  which  it  was  giren.  10.  To  eom- 
mnnicate  to  the  persons  engaged  in  the 
relief  of  the  poor  within  the  parish  all  orders 
and  directions  of  the  Commissioners  or  Guar- 
dians, gi?e  instraetions  for  the  prompt  and 
eorrect  execution  of  such  orders,  and  report 
defaults.  11.  To  conduct  all  applications  by 
the  Ouardlans  to  justices  in  speoial,  petty,  or 
general  sessions,  and,  if  an  attorney,  execute 
the  legal  business  of  the  parish  or  Guardians, 
with  certain  exceptions,  making  no  charge 
except  for  disbursements.  12.  To  prepare 
and  transmit  all  reports,  answers,  or  returns, 
required  by  the  Commbsioners,  to  qifcstions 
relative  to  the  administration  of  the  Poor  law 
in  the  parish.  1^.  To  conduct  duly  and  im- 
partially, and  in  strict  conformity  with  the 
regulations  in  force  at  the  time,  the  annual 
or  any  other  election  of  Guardians.  14.  To 
obterre  and  execute  all  lawful  orders  and 
directions  of  the  Guardians  applicable  to  the 
ofBoe.     Begina  ▼.  Su  Mwrtin\   Ouardiaiu, 

149 
2.  Slection :  what  not  an  election  by  a  ma- 
jority of  the  guardians  present,  164.    Ante, 

nr.  1. 

IX.  Assistant  overseer. 

1.  Who  may  appoint  since  stat  7  A  8  Yick 
0.  101,  s.  61,  793.    Ante,  I.  h 

2.  Authority  of  commissioners  as  to  allow- 
aiioe  of  salary  on  audit,  792.    Ante,  L  1. 

X.  Inferior  officers. 

1.  Whether  quo  warranto  lies  for  their  offices, 
149.     Ante,  VIII.  1. 

2.  Regulations  as  to  fibnnre  of  office,  by  what 
authority,  457  n.    406.    Ante,  IIL  2,  8. 

8.  Powers  of  dismissal,  466.    Ante,  IIL  3. 
4.  Who  may  appoint  oolieotor  of  poor  rates, 
793.    Ante,  1. 1. 

XL  Audit  by  Poor  Law  auditor. 
L  Auditor  bow  far  bound  by  eomfflissionen' 

orders,  793.    Ante,  L  1. 
2.  Appeal  against  disallowaaoe  by  him,  798. 
ABte,LL 

Xn.  Parish  property. 
L  Lease  by  parish  officers :  what  is  not  such 

a  lease  within  stat.  59  G.  3,  a  12. 

Defendant  in  cyeotment  was  let  into  pos- 
session of  a  cottage,  parochial  property,  by 
the  parish  officers  of  P.,  whose  suocessors 
were  lessors  of  the  n)aintiff.  An  entry  was 
on  that  occasion  made  in  tiie  Teslry-book,  as 
follows. 

"  We,  the  churchwardens  and  overseers  of 
P.i  do  hereby  agree  to  let  to  J.  B.,  of,"  Ac, 
<Mhe  newly  erected  cottage,"  Ao.,  « situate," 
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Ac,  ''at  the  rent  of  Is.  64,  per  week:  and 
the  said  J.  B.  doth  hereby  agree  to  quit  and 
give  up  the  sai^  cottage  into  the  hands  c/ 
the  parish  officeta  at  any  time  on  one  month's 
notice  from  the  ehorehwardens  and  overseers 
for  the  time  being,  or  one  of  them,  or  by  their 
order:"  «the  rent,- as  above  stated,  to  com- 
mence from  the  date  hereof.  Witness,"  Ac 
Signed  by  defendant  and  an  overseer. 

Defendant  oecnpied  the  premises  for  twenty 
years,  paying  no  rent  He  was  then  served 
with  a  notice  to  quit,  signed  by  an  overseer, 
but  by  no  ohorehwarden ;  but  he  refused  to 
give  up  the  property,  claiming  it  as  his  own. 
He  continued  to  occupy  for  five  years  longer, 
and  then  sold  the  premises.  There  was  evi- 
dence  that  his  occupation,  and  the  circum- 
stances of  it,  were  known  to  the  successive 
parish  officers  during  all  the  above  period. 
Held : 

That,  if  the  parish  officers,  lessors  of  the 
plaintiff,  were  entitled  to  maintain  the  action, 
notice  to  quit  was  unnecessary,  the  defendant 
having  disclaimed. 

That  the  document  aboro  described  was  for 
a  sufficiently  determinate  period  to  constitute 
a  lease. 

That  such  a  lease,  being  for  less  than  three 
years,  might  have  been  granted  by  the  parish 
officers  without  writing,  if  all  concurred. 

But  that  the  document  in  question  did  not 
appear  to  be  a  grant  by  all  the  parish  officers, 
as  the  overseer  did  not  profess  to  tign  for  all, 
nor  did  it  appear,  by  the  document  itself  or 
by  extrinsic  evidence,  that  all  the  officers 
concurred :  Consequently,  that  there  was  no 
valid  lease  under  the  powers  given  to  parish 
officers  by  sUt  69  G.  3,  c  12,  ss.  13,  17 : 

And,  therefore,  that  the  defendant  held 
without  such  lease  in  writing  as  is  contem- 
plated  by  the  Limitation  Act,  3  A  4  W.  4,  c 
27,  s.  8,  and  the  right  of  the  lessors  of  the 
plaintiff  to  bring  ejectment  was  barred  by 
sects.  8  A  2.    J)o€  deai,  LauBdeU  v.  Oower,  589 

2.  How  such  a  lease  may  be  granted,  689. 
Ante,  1. 

3.  Right  to  bring  ejectment  when  barred  by 
lapse  of  time,  589.    Ante,  1. 

XIII.  Property  rateable :  benefieial  ooonpation. 
1.  Reservoirs  formed  and  maintained  under 
local  act  for  supplying  mills  of  district  with 
water. 

By  a  local  aet»  redting  that  it  was  expe- 
dient to  form  reservoirs  on  the  river  E.  for 
the  purpose  of  affording  a  more  regular  sup- 
ply of  water  to  the  mills  on  its  banks,  and  by 
means  thereof  cleansing  the  stream  and  im- 
proving the  health  of  those  resident  on  its 
banks,  the  ocoupants  of  mills  on  the  river  K 
were  made  Commissioners  for  making  reser- 
voirs; and  the  said  Commissioners  were 
authorised  to  make  and  maintain  reservoirs. 
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ue  wacer,  lor  cne  purposw  or  aeirsjioK  uae 
ezpenMs  of  the  Act,  and  maintaining  the 
reaervoin. 

The  Commisrionen  made  a  reseiroir  ocon- 
pjing  forty-eight  acres,  entirely  sitaate  hi  the 
township  of  K.  The  mills  benefited  were 
sitaate  in  eight  other  townships.  The  orer- 
seers  of  K.  rated  the  Commissioners  as  oeon- 
paats  of  land.  On  appeal,  the  Sessions  stated 
the  above  facts  in  a  case,  in  which  they  found, 
as  a  fact,  that,  if  the  works  oeenpied  by  the 
Commissioners  had  been  a  prirate  under- 
taking, belonging  to  persons  who  had  in- 
ereased  the  aTailable  supply  of  water  by 
means  of  the  reservoir  as  the  Commissioners 
had  done,  and  who  eould  allow  or  refuse  the 
mlUowners  the  benefit  of  such  inoreased  sup- 
ply, and  charge  them  for  it,  the  assessed 
ralne  would  be  a  fair  one. 

Held:  That  the  Commissioners  had  a 
beneficial  occupation,  and  were  rateable :  and 
That,  on  the  abore  finding,  the  quantum  of 
the  assessment  was  right  Begina  t.  Zenf- 
mert,  551 

S.  Waterworks  rested  in  Municipal  Corpora- 
tion. 

Under  stat  10  A  11  Viet  e.  ooUL,  the  Cor- 
poration of  Manchester  purehased  all  the 
estate,  interest,  works,  stock  in  trade,  and 
property  of  the  Manchester  and  Salford 
Waterworks  Company,  incorporated  by  sta. 
tute,  to  be  paid  for  by  certain  annual  pay- 
ments to  the  Company.  The  Corporation 
were  required,  by  the  first-mentioned  Act,  to 
supply  the  inhabitants  of  tha  borough  of 
Manchester  with  water  for  domestio  purposes, 
to  be  paid  for  by  the  rate  afterwards  authorised 
to  be  leried  under  the  name  of  **  the  Domes- 
tic water  rate."  They  were  also  authorised 
to  supply  water  for  other  than  domestic  pur- 
poses upon  terms  to  be  agreed  upon  between 
themselres  and  the  oonsumers ;  and  to  con- 
tinue supplying  with  water  all  persons  with- 
out  the  borough  who  had  been,  or  who  might 
have  been,  supplied  by  the  Company  before 
the  transfer  of  their  interest^  at  such  rents  as 
the  Company  might  hare  charged.  They 
were  required  to  supply  the  citing,  and 
authorised  to  erect  and  supply  additional, 
public  cisterns  for  gratuitous  use  in  the 
borough ;  and  to  supply  the  boroogh  of  Sal- 
ford  with  water  at  a  price  not  exceeding  a 
prescribed  sum,  to  be  agreed  upon  between 
themselres  and  that  borough.  And  they 
were  authorised,  for  the  purpose  of  defraying 
the  costs,  charges,  and  expenses  of  supplying 
the  borough  with  water,  to  lery  a  "  Domestic 
water  rate"  on  the  oocuplers  of  all  dwelling, 
houses  within  the  borough,  and  a  <' Public 
water  rate"  on  the  owners  of  all  dwelling- 
houses,  shops,  mills,  manufactories,  Ac,  within 
the 
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were  absorbed  by  the  annual  payBSBto  li  thi 
Company. 

On  appeal  against  a  rats  laid  spos  tti 
Corporation,  as  the  ocoopters  of  tbe  mm. 
works,  lor  the  relief  of  the  poor  of  tbi  tm 
ship  of  Manchester,  part  of  tbe  aid  b«roi|k 

Held,  that  they  were  so  ratesUe;  fntbt 
their  oocupatioB  of  the  watervorki  wu  Mt 
an  ocoupaUon  ezolunrely  forpoblie  Rsrponi 
Jfaneiester,  Mayor,  Sc,  r.  JfeednKr,  Ort. 
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8.  OoeupatioB    ibr   public.  pnipoM%  ^* 

Ante,  2. 
4.  Waterworks  in  a  different  towsi&i^  STl 

Post^  Z  V.  1 

XIV.  Rateable  ooenpier. 
CommissioncFB  of  waterworks,  871.    FN^ 

XV.  2. 

XV.  Rateable  ralue :  iserease  by  mods  tf  oe- 
oupation. 

1.  Fixed  machinery :  chemicsl  woiki. 

The  occupiers  (not  being  ownen)  «f  pn- 
mises  were  rated  for  them  to  the  pow  y  te 
-  Chemical  works,  lands  and  baildittp."  hH 
of  the  works  consisted  of  «ehsmbeii"  wd 
fbr  the  manufacture  of  solpbnrie  seid.  Thi 
chambers  were  reseels  of  sheet  lesd,weigh)B| 
each  sereral  tons,  12  feet  high,  IS  wid«,  ui 
from  40  to  60  long ;  the  lower  pert  forwsf  i 
dish  12  inches  deep,  in  which  (be  idd  ni 
deporited ;  the  upper  shutting  dowa  ap«  tk« 
lower  and  reeeiring  rapour.  The/  itosd  ii 
the  open  air;  each  was  surrounded  bjnb 
of  strong  masonry  forming  an  oblong,  vUek 
was  filled  up  iHth  sand;  and  tbe  thake 
rested  upon  the  saad,  being  also  soppoitad  kj 
and  rireted  to  a  fi«me  of  wood  wbieh  na 
round  the  tops  of  the  walls.  The  ««eki 
fhune  was  in  some  instances  laid  to  Mrtr 
on  the  tops  of  the  walls;  in  otfaeis  itam^J 
rested  upon  them.  At  eaeh  end  ef  the  Am- 
ber  was  a  pipe  to  eonrey  gases  sad  np«< 
in  and  out;  eaeh  pipe  was  fixed,  st  iU  tf- 
tremity,  into  buildings  which  were  psit  tflbi 
f^hold.  Where  the  pipes  entered  sadfHMd 
out  of  the  chamber,  the  lead  of  tbe  ehtaWr 
was  beaten  round  tiie  pipe,  and  tbe  isnfliM 
was  made  rapour-tight  by  Istiag.  &»■ 
(necessary  to  the  mannfheture)  wsi  oosTiyW 
into  the  chamber,  also  by  a  pipe,  wbleb  pew' 
firom  the  boiler  and  was  rireted  to  tbe  woodct 
frame-work.  The  better  was  afllxed  to  ^ 
freehold,  and  the  pipe  to  the  boikr.  1^ 
pipe  might  be  remored  by  tikiag  it  to  lieei^ 
or  by  unfaatening  tbe  rirets,  witbeat  iqp? 
to  the  f^hold :  and  then  the  ehasiborveil' 
rest  on  the  ground  by  its  mere  weight,  ■< 
might,  with  suflident  foree,  be  lifted  fl« 
the  soil  without  displacing  say  peit  of  Ai 
ftvehold.    In  a  ease  stated  ibr  the  oidiiiM" 


thif  Court,  the  SeMiom  found  that  the  eham- 
hen  were  attached  to  the  freehold  io  maimer 
before  meDtioned,  bat  not  affixed  thereto* 

Held,  that,  asraming  the  chambers  not  to 
be  so  annexed  as  to  form  part  of  the  freehold, 
yet,  being  fixed  machinery,  attached  to  build* 
ings,  and  necessarily  so  attached  for  the  pur- 
pose of  being  used,  they  were  properly  eon- 
sidered  in  the  rate  as  increasing  the  rateable 
yalue  of  the  buildings  :  and  a  rate  calculated 
on  such  increased  valae  was  confirmed.  Be- 
gma  ▼.  Hadawi,  220 

2.  Waterworks,  with  statutory  restrictions, 
fbr  supplying  a  diiferent  parish  with  water. 

Bj  certain  local  Acts,  Commissioners  were 
authorised  to  purchase  lands,  oonstruet  reser- 
Toirs,  and  lay  down  pipes,  for  the  purpose  of 
supplying  the  town  and  neighbourhood  of  H. 
with  water :  they  were  empowered  to  divert 
the  water  from  springs  in  a  township,  L., 
adjoining  H. :  and  they  were  required,  by 
waj  of  compensation  to  certain  millowners 
in  L.  who  had  prcTiously  used  the  said 
springs,  to  construct  one  reservoir  in  L.,  and 
to  impound  theretn  sufficient  water  for  the 
use  of  such  millowners.  The  Commissioners 
were  also  authorised  to  borrow  money  on  the 
seoority  of  their  works  and  water  rents.  All 
the  money  so  raised  by  them  was  to  be  ap- 
plied to  the  purposes  of  their  Acts.  Water 
was  to  be  supplied  to  the  premises  of  inch  in- 
habitants of  H.  and  its  neighbourhood  as 
might  desire  it,  at  certain  specified  rents,  the 
whole  amount  not  to  exceed,  in  any  one  year, 
and  after  all  expenses  paid  11,  10«.  per  cent 
on  the  amount  which  should  then  he  owing 
by  the  commissioners  of  the  loan  to  be  raised 
as  above  mentioned.  After  the  whole  loan 
had  been  paid  oil;  the  rents  were  to  be  re- 
duced so  as  only  to  cover  the  current  ex- 
penses of  executing  the  powers  of  the  Acts. 
Water  was  to  be  supplied  for  watering  the 
streets  at  Id,  for  every  100  gallons ;  and,  in 
case  of  fire,  gratis.  Under  these  powers  the 
Commissioners  borrowed  money,  and  con- 
structed two  reservoirs  in  L.,  one  for  the  sup- 
ply of  water  to  H.,  and  the  other  as  a  com- 
pensation reservoir  to  the  millowners  in  L., 
and  laid  down  pipes  in  L.  The  water  rents 
were  charged  and  applied  as  directed  by  the 
Acts. 

The  Commissioners  were  rated  to  the  poor 
in  L.  at  4901. ;  the  Sessions  finding  that  sum 
to  be  the  estimated  net  rateable  value  per 
annum  of  all  the  waterworks  in  L.,  taken  in 
connexion  with,  and  as  part  of,  the  entire 
waterworks  in  L.  and  H. ;  tiie  490L  being 
made  ap  of  300^.,  the^et  annual  value  of  the 
reserroirs  in  L.,  and  190/.,  the  net  annual 
value  of  the  pipes  and  other  apparatus  in  L. 
The  Scions  also  found  that  a  yearly  tenant 
of  tho  entire  waterworks,  if  released  from  the 
reetriotions  in  the  Acts,  and  able  to  exeroiie 


his  discretion  as  to  the  amount  of  water  renta 
and  rates,  might  calculate  on  a  gross  revenua 
of  30002.  from  the  works :  and  that,  after  de- 
ducting 800/.  as  the  average  of  current  an- 
nual expenses,  and  1100/.,  annual  deduction 
for  repaurs  and  tenant's  profits,  the  residue  of 
1100/.  represented  the  net  rateable  value  per 
annum  of  the  entire  works  to  such  yearly 
tenant :  but  that,  if  such  tenant  were  subject 
to  the  restrietions  in  the  Acts,  he  could  make 
no  profit  at  alL 

Held,  by  Coleridge,  J.  That  the  real  oo- 
oupiers,  and  the  parties  really  rated,  were  not 
the  Commissioners,  but  the  consumers  of  the 
water;  and  that  the  use  and  enjoyment  of 
that  water  constituted  the  rateable  value :  the 
restrictive  clauses  in  the  Acts  being  no  more 
than  an  arrangement  between  the  Commis- 
sioners and  the  consumers,  taken  as  one  body, 
as  to  the  terms  upon  which  the  consumers 
were  to  ei\Joy  the  benefits  arising  fh>m  the 
occupation  of  the  land.  That,  therefore,  in 
calculating  the  net  rateable  value  of  the 
works  in  L.  by  the  usual  test  of  a  hypo- 
thetical annual  tenancy,  the  restrictions  im- 
posed on  the  Commissioners  by  the  Acta 
ought  not  to  be  taken  into  calculation  in  esti- 
mating the  value  of  such  tenancy.  And  thaty 
consequently,  assuming  490/.  to  be  that  pro- 
portion of  the  1100/.  (the  net' rateable  valna 
per  annum  of  the  entire  works  in  L.  and  H.) 
which  was  attributed  by  the  Sessions  to  L., 
Bueh  sum  of  490/.  had  been  arrived  at  on  a 
right  principle. 

Held,  by  Wightman,  J.,  and  Crompton,  J. 
That  the  case  put  by  the  Sessions  of  an  an- 
nual tenant  free  from  all  restrictions  was  not 
a  supposable  one  with  respect  to  proper^  of 
this  description,  and  oould  not,  therefore,  Air- 
nish  a  criterion ;  and  that,  oonseqnentiy,  the 
principle  on  which  it  was  sought  to  raise 
the  sssessment  having  failed,  the  rate  must 
stand  at  490/.     Begina  v.  Longwood,  Over- 

871 


8.  Reservoirs  for  supplying  the  mills  of  a 
district  with  water,  661.    Ante,  HIII.  1. 

4.  Supposed  rent  when  not  a  criterion,  871. 
Ante,'2. 

XYL  Appeal  against  poor  rate. 

Enforcement  of  rate  contrary  to  good  fidth 
after  submission  to  reference. 

1.  A  vesti^,  constituted  under  stat*  IAS 
W.  4,  c.  60,  but  exercising  powers  under  a 
local  Act  (which  gave  them  all  the  authori- 
ties of  a  public  vestry),  made  a  poor  rate 
whereby  certain  amounts  were  charged  upon 
a  Railway  Company  in  respect  of  various 
properties  within  the  parish.  By  the  local 
Act,  a  party  aggrieved  by  any  assessment 
might  appeal  to  the  vestry  at  any  meeting 
within  one  month  after  demand  of  the  rate, 
and  they  might  give  relief;  and  the  appel* 
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lant,  ir  not  Mtiifled  wiUi  th«ir  detonninadon, 
might,  at  any  time  within  three  montht  after 
it»  appeal  to  the  Seeitont.  The  Companj  ap- 
pealed to  the  Veetiy  aader  this  elanie :  and 
hj  agreement  (September  14th,  1850)  be- 
tween  the  Company  and  the  Veitiy  (who 
authorised  their  ehairman  to  sign  it),  the 
question,  whether  or  not  the  property  had 
been  orerrated,  was  referred  to  an  arbitrator, 
who  was  to  hare  the  powers  of  a  Court  of 
Qoarter  Sessions  on  appeal :  and,  the  Com- 
pany haying  paid  tlie  rate  in  qoestion,  it  was 
agreed  that,  if  the  assessment  should  be  re- 
dueed,  the  amount  OTerpaid  should  be 
eredited  to  them  on  aeeonnt  of  the  next 
rate ;  that  the  award  should  regulate  |he  as- 
■eament  to  all  ftitnre  rates  up  to  ita  date ; 
and  that  all  payments  on  sueh  Aitare  rates 
Aomld  be  eredited  to  the  Company  in  the 
fame  manner  as  the  payment  already  made. 
Pending  the  referenee  a  seeond  rate  was 
made  (September  31st,  1860),  and  a  third  in 
Marsh  following,  both  on  the  same  rateable 
Talue  as  the  flnt;  and  the  Company  paid 
the  seeond. 

The  parties  attended  before  the  arbitrator : 
and  he  made  hU  award  (April  29th,  1861), 
assessbig  the  Company's  properties  respeet- 
Wely  at  redneed  values,  and  fixing  the  entire 
rateable  value  at  an  amount  lower  than  that 
in  dispute,  by  6782.  Taking  the  total  as  eor- 
reot,  tiie  Company  were  creditors,  upon  the 
three  rates,  to  the  amount  of  4181. ;  but,  hj 
an  error  of  figures,  the  total  stated  in  the 
award  ezoeeded  by  a  few  pounds  the  aggre- 
gate of  the  sums  assessable  on  the  several 
properties  aeeording  to  the  arbitrator's  find- 
fag.  The  Vestry-derk  proposed  to  refer  the 
matter  back  to  the  arbitrator.  The  Company 
objeoted,  but  oflbred  to  diseard  the  total  sum 
and  take  the  assessment  aooording  to  the 
▼alnations  on  the  several  pareels.  This  was 
not  agreed  to ;  but  no  prooeeding  was  taken 
to  set  the  award'aside.  The  Vestry,  of  whom 
forty  bad  oome  into  ofllee,  in  place  of  forty 
who  retired,  after  the  making  of  the  award, 
reftised  to  eonsider  it  as  valid,  and  distrained 
upon  the  Company  under  a  magistrate's  war- 
rant for  the  third  rate  on  the  original  scale 
of  assessment.  The  Company  replevied,  and 
afterwards  moved  this  Court  that  proceedings 
might  be  stayed  and  the  replevin  bond  de- 
livered up. 

Held  that,  whether  the  award  was  binding 
on  the  Vestry  or  not,  their  proceeding  by 
summons  and  distress  was  against  good  faith, 
the  Company  having,  by  their  agreement 
with  the  Vestry,  been  led  into  a  course  of 
proceeding  which  bad  deprived  them  of  an 
appeal  to  Sessions.  And  tiiat  the  proceedings 
of  the  Company  in  replevin  might  be  sUyed, 
and  their  bond  given  np,at  tiieir  own  instance. 
Lotuhn  and  North  Wuttm  BaUwaw  Cbm- 
JNMV  ▼.  JS0d/i,rd,  978 


2.  Parish  olBcers  how  Csr  bound  by  the  ssk- 
mission  of  their  predecessors,  978.  Antc^L 

XVIL  Special  case. 
Costs,  83.    CnnnonA.Bi,  IV. 

XVm.  Maintenance:  contracts  roUtingto. 
Agreement  for  continued  residence  in  nswr- 
fag  parish  at  charge  of  settiement  parid^ 
62.    Post,  XXL  8. 

XIX.  Birth  settiement. 

Of  daughter  of  Irish  parents^  HSfi.     Pos^ 
XXIX.  2. 

XX.  Removability: 

calculation. 


periods    exdnded    horn 


Under  stal  9  A  10  Vict  e.  68,  s.  1,  tioM 
during  which  a  pauper  has  iMcn  fa  prissu 
cannot  be  taken  fate  computation  for  the 
purpose  of  makfag  up,  or  for  the  porpoee  tf 
breating,  a  five  years'  residence. 

Therefore,  whero  a  pauper,  havmg  residsd 
with  his  fiuaOy  fa  parish  R.  ten  years,  wai 
committed  to  a  prison  ritaate  in  another 
parish  on  a  charge  of  felony,  convicted  and 
confined  in  gaol  in  a  third  parish  under  a 
sentence  of  two  years'  imprisonment,  the 
family  oontinufag  to  reside  fa  R.,  and  a  war- 
rant was  then  npplied  for  to  remove  the 
family  from  R.  to  their  place  of  eettlemeat: 

Held,  that  the  time  during  which  the  panpcr 
bad  been  absent  firom  the  resideneo  of  Ui 
ftunily,  and  in  prison,  out  of  parish  R.,  befoe 
the  application  for  a  warrant,  could  not  be 
regarded  as  breaking  the  residence  fa  B.: 
and  that  the  family  were  immovable.  Hart- 
JUid  V.  BoOtrJMd,  746 

2.  Pauper  had  resided  in  parish  A.  five 
years  next  beforo  the  application  after  bbsu- 
tioned,  exelusive  of  a  period  during  whi^  bt 
was  in  the  workhouse  of  that  parish,  sad 
exclusive  of  two  several  periods,  of  two  wesks 
and  three  weeks,  during  which  he  was  ia* 
prisoned  in  a  house  of  correction  not  in  pariih 
A.,  for  misbehariour  fa  the  said  workhouik 
After  completion  of  the  five  years,  and  whilt 
pauper  stiU  resided  in  A.,  application  was 
made  for  an  order  of  justices  to  ramove  hisi 
from  A.  to  the  place  of  his  settiemeat 

Held,  that  the  two  periods  of  impiisonmsat 
wero  to  be  excluded,  for  all  purposes,  fa  the 
computation  of  the  pauper's  residence  fa  A., 
and  that  he  was  thenforo  irremovable  undff 
Stat  9  ft  10  Vict  c  66,  a  1. 

Held  also,  that,  but  for  the  proviso  of  sect 
1,  excluding  periods  of  imprisonment  firesi 
computation,  the  imprisonments  above  de- 
scribed would  have  broken  the  resideaes, 
though  the  pauper  was  not  committed  tot 
felony,  and  though  he  always,  durfag  kii 
absences  ttom  parish  A.,  fatended  to  retan 
thitiier.  Sogima  r,  Su  A»dme  BoSbom  ahm 
£mn,  746 


3.  Ralief  of  children  of  widow. 

Belief  giTen  to  or  on  account  of  the  ehild- 
ren,  nnder  sixteen,  of  any  widow  if,  by  stat  4 
A  5  W.  4,  c.  76, 8. 66,  to  be  considered  as  given 
to  such  widow.  But  it  is  nevertheless  relief 
given  to  the  children  also;  and  the  time 
daring  which  they  so  receive  relief  must  be 
excluded  from  a  computation  of  the  five  years 
of  residence  necessary  to  make  them  irre- 
movable under  staU  9  ft  10  VioV.  e.  66.  Be- 
gtna  v.  Shaeington  cum  Oreny,  4S 

XXL  Removability,  disruption  of  residence. 

1.  Husband's  absenoe  without  animus  rever- 
tendu 

A  married  pauper  and  her  children  were 
removed  by  an  order  of  justices  from  the 
parish  where  she  had  resided,  as  a  married 
woman,  for  ten  years  continuously.  Two 
years  before  the  order  of  removal,  her  hus- 
baDd  had  left  her  and  gone  to  America.  She 
had  received  letters  from  him  sinoe  his  de- 
parture,  and  was  daily  expecting,  at  the  time 
of  the  hearing  of  the  appeal,  to  receive  a 
letter  from  him  containing  money  to  enable 
her  and  her  children  to  join  him.  The  Ses- 
sions having  quashed  the  order,  and  stated 
the  above  facts  in  a  case  for  this  Court: 

Held:  that  there  was  a  disruption  of  the 
huaband's  residence,  and  that  suc^  disruption 
rendered  the  wife  and  children  removable, 
notwithstanding  their  unbroken  personal  re- 
sidance  in  the  respondent  parish.  B^na  v. 
LkmeUy,  40 

2.  Husband's   death  whilst  absent  without 
snimus  revertendl 

Pauper  had  lived  five  years  in  a  parish,  not 
that  of  her  settlement,  when  she  became 
chargeable,  and  an  order  was  made  for  her 
removaL  At  the  commencement  of  the  live 
yean  her  husband  resided  with  her  in  the 
pariah ;  but  he  left  her,  during  the  five  years, 
and  went  to  live  in  America  without  animus 
revertendt  During  the  five  yeari,  and  before 
the  order  of  removal,  he  died. 

Held,  that  the  pauper  was  not  irremovable 
under  stot  9  A  10  Viet  c.  66,  s.  1,  or  11  A  12 
Victw  c.  in,  s.  1.    Btgina  v.  ManektuUr,    46 

8.  By  removal  under  order :  pemoctation. 

Paupers  who  had  resided  in  parish  Si  ever 
since  1835,  were  removed  in  1845,  under  an 
order  of  justices,  unappealed  against^  to 
parish  C.  They  were  delivered  to  the  over- 
seer of  C.  at  his  house  in  C,  remained  there 
a  few  hours,  and  then  returned  to  S.  the  same 
day,  and  slept  there  the  same  night;  an 
agreement  having  been  made  between  the 
officers  of  the  two  parishes,  that  the  paupers 
should  continue  to  reside  at  S.,aod  be  relieved 
at  the  cost  of  C.  They  continued  to  reside  at 
8.  under  this  arrangement  up  to  the  passing 
of  Stat  9  A  10  Vict  c.  66 ;  after  which  an 


order  of  justices  was  made  for  their  removal 
from  S.  to  C. 

Held,  on  appeal  against  the  order,  that  the 
paupers  were  not  irremovable  by  reason  of  a 
five  years'  unbroken  residence  in  8.  Btgina 
▼.  OaUteoU,  52 

i.  Desertion  by  unsettled  Irishfiian  of  wife 

with  maiden  settlement 

An  Irishman,  having  no  English  settle- 
ment, married  a  woman  settled  in  A,  and 
lived  with  her  in  B.  for  more  than  five  yean. 
He  then  deserted  her,  and  left  the  kingdom. 

Held,  that  she  was  removable  from  B.  to 
A.,  not  to  Ireland.    Muck  HooU  v.  Proton, 

548 
6.  Burthen  of  proof  of  animus  rtvertendi,  40. 

Ante,  1. 

XXIL  Wife  and  famUy. 

1.  Disruption  of  residence  by  husband's  ab- 
sence, 40,  548.    Ante,  XXL  1,  4. 

2.  Disruption  of  residence  by  husband's  ab- 
sence and  death,  46.    Ante,  XXL  %* 

8.  Relief  of  children  under  sixteen,  48.  Ante, 
XX.  3. 

4.  Removal  of  wife  of  unsettled  Irishman  to 
maiden  settlement,  548.    Ante,  XXI.  i. 

5.  Daughter  under  age  of  Irish  parents  re- 
siding elsewhere  in  Bngland,  636.  Post, 
XXIX.  2. 

XXnL  Residence. 

1.  Disruption,  40,  46,  52,  548.    Ante,  XXL 

2.  Computation,  48.    Ante,  XX.  3. 

3.  Pemoctation,  52.    Ante,  XXL  3 

i.  Agreements  as  to,  52.    Ante,  XXL  8. 

XXIV.  Widow. 

Relief  to  ehUdren,  48.    Ante,  XX.  8. 

XXV.  Relief. 

Of  chUdren  of  widow,  43.    Ante,  XX.  8. 
XXVL  Order  of  removaL 

1.  Qualification  or  renunciation  by  agree- 
ment, 52.    Ante,  XXL  3. 

2.  Effect  on  continuity  of  residence,  52.  At<te, 
XXL  3. 

XXVIL   Costs  of  panpen  Irremovable  under 
Stat  9  A  10  Vict  c  66. 
Liability  of  Gilbert's  unions,  59.    Ante,  V. 

XXVnL  Appeal  against  order  of  removal: 
objections  cured  by  stat  11  A  12  Vict  c.  31, 
s.  3. 

That  the  order  was  made  on  hearsay  evidence, 
630.    Post,  XXXIV. 

XXIX.  Irish  and  Scotch. 

1.  Removal  of  wife  and  children  to  maiden 
settlement  of  wife,  548.    Ante,  XXI.  4. 

2.  Legitimate  daughter  under  age  of  Irish 
parents  residing  in  third  parish. 


A  female  pftUpeTf  born  in  parish  A.,  the 
legitimate  daughter  of  Irish  parents,  heithei 
of  whom  had  gained  a  settlement  in  England 
left  their  house  while  under  the  age  of  21 
and  resided  three  years,  unmarried,  in  parii 
B.,  with  a  man,  by  whom  she  had  a  ohil 
While  so  Vesiding,  she  risited  her  parei 
several  times,  for  a  fortnight  or  three  wee 
at  a  time.    After  the  death  of  the  man  w 
whom  she  had  been  residing,  she  and 
iUegitimate  child,  still  residing*  in  parish 
.  were  relieved  by  that  parish.    While  she 
still  under  21,  parish  B.  obtained  an  ord 
remove  her  and  her  child  from  B.  io  A.  J 
the  time  when  the  pauper  left  her  paren 
the  making  of  the  order,  they  resided*] 
A.  or  B.,  but  in  a  third  parish  in  Engla* 
Held,  on  appeal  against  an  order  of  ^e 
quashing  the  order  of  removal,  that  th 
per  and  her  parents  were  not  remov 
Ireland  under  sUt.  8  A  9  Vict  c.  1^ 
and  that  the  order  of  removal  to 
rightly  made.     Begina  r,  St,  Cfilet 
CrippUgate, 

XXX.  Pauper  lunatics :  chargeability  t 
Whether  appeal  lay  against  adjudio* 

No  appeal  lay  against  an  order  c 
under  stat.  8  A  9  Vict.  c.  126,  ss.  £ 
Stat  16  A  17  Vict  c.  97,  s.  98), 
that  the  settlement  of  a  pauper  \v 
by  parish  officers  to  an  Asylum  co 
ascertained  and  that  such  lunatic  y 
able  ti)  the  county,  and  directing  f 
the  county  treasurer  for  the  main! 
other  expenses  of  the-  lunatic 
Live*  pool f  Ooerseert, 

XXXI.  Pauper  lunatics:  liabUity 
In  ease  of  irremovability:  GUI' 

59.    Ante,V.       ^ 

XXXII.  Order  of  maintenance. 
Effect  of  order  acyudicating  se 

made   on « hearsay  evidence 

XXXIV. 
XXXm.  Pauper  lunatics:  rei 
parish.  « 

Seisure  of  the  lunatic's  pro; 

to  him,  77.    LuHi.no,  1. 1 

XXXIV.  Order  acyudicaUng  s* 
No  objection  that  it  was  i 

evidence. 

t 
On  appeal  against  an  ord 

nance  of  a  pauper  lunatic 

Vict  c.  126,  8.  62,  it  is  n( 

otjjection  that  the  order  of 

the  order  of  maintenance 

pauper's  place  of  settleme 

hearsay  evidence  only ;  i 

cured  by  stat  II  A  12  V 

gina  T.  St,  Peter,  Barton 

XXXV,  Criminal  lunatics 


TV.  None  that  different  connte  in  an  indietment 
are  for  the  same  offenoe,  317.   AoosmosTi  L 

PRBVBNTION. 
B7  notiee,  137.    Cohtract,  X.  1. 

PRINCIPAL  AND  ACCESSORY. 
See  A00BI8OBT. 

PRINCIPAL  AND  AGENT. 
See  AdXHT. 

PRISON. 
L  Generally:  see  Gaol. 

II.  Effect  of  imprisonment  on  remorability,  746. 
PooB,  XX.  1. 

PRISON  BREACH. 
Page  317.    AoosssoBTy  L 

PRIVITY. 
Of  oontraet,  768.    Bills,  L  1. 

PROHIBITION. 
L  To  stay  what  proceedings. 
To  stay  attachment  against  goods  of  foreign 
sorereign,  171.    ATTAomfBHTi  L  1. 

n.  Who  may  apply  for. 
1.   In  foreign   attachment^  generally,  171. 

ArrACHiaEirT,  L  L 
3.  When  a  mere  stranger,  171.  Attaohmbht, 
LI. 

m.  Time  of  applying  for. 
In  foreign  attachment,  171.     Attaohmbht, 
LI. 

PROCUREMENT. 
Of  absence  of  witness,  238.    DBPOSinoif . 

PROMISE. 

Implied,  810.    Cohtbaot,  V.  L 

I 
PROMISSORY  NOTE. 
See  Bills   op  ExoHAvaB  abd  PBOimsoBT 
N0TB8. 

PROVISO.  e 

Constmetion  of,  466.    Poob,  IH.  8. 

PUBLIC  PURPOSES. 
Page  869.    Poob,  XIIL  S. 

PURCHASER. 
See  YBBDOBfl  abd  Pubohaibbs. 

QUO  WARRANTO. 
For  what  offices. 


I.  For  office  of  cleric  to  guardians,  149.    Poob, 
VIILL 

n.  Source,  tenure,  and  duties  of  office,  149. 

PooB,  vni.  1. 

RAILWAY. 
L  Obligations  for  the  benefit  of  the  public 

1.  To  carry  soldiers  and  their  families,  652. 
CoHTBAOT,  rv.  1. 

2.  To  carry  mails,  652.    Comtbact,  IV.  1. 

8.  Mandamus  to  carry  out  line,  862.    Con- 

PAmr,  IX.  1. 
4.  Mandamus  to  make  bridge  orer  highway, 
^85.    Maxdamus,  in. 
n.  Traffic  agreemenu  between  railway  com- 
panies. 

When  not  illegal,  652.    Cohtbact,  IV.  1. 
nL  Leasing. 

1.  Condition  precedent  to,  652.    Comtbact, 
IV.  1. 

2.  When  not  a  condition  precedent  to  col- 
lateral agreement,  652.    Contract,  IV.  1. 

IV.  Lands  Clauses  Act.    Company,  Statutb. 

RAILWAYS  CLAUSES. 
Statute,  XLIX. 

RATE. 
L  Poor  rate.    Poob,  Xm.-XVL 
n.  Under  local  act,  612.    Tbnbmbnt. 

RATIFICATION. 
Of  imperfect  contract  by  agent. 
When  not  by  conduct  in  ignorance  of  the 
imperfection,  108.    Bbokbb. 

RECOGNISANCE. 
L  To  keep  the  peace :  declaration  in  scL  fa. 
Christian  name  shown  only  by  initials. 

Declaration,  in  scire  facias  on  a  recogni- 
sanoe  to  keep  the  peace,  stated  that  the  recog- 
nisance was  acknowledged  "befoi^  Lee  P. 
Townshend,  Esqi/tre,  and  J.  H.  Harper,  Es- 
quire," two  Justices  of  the  peace : — Held,  on 
demurrer,  that  the  Christian  names  of  the 
justices  did  not  appear  to  be  insufficientiy 


It  is  not  a  ground  for  demurring  to  such  a 
declaration,  that  the  recognisance  is  not 
shown  to  bo  in  compliance  with  the  Crown 
Office  Rules,  HiL  T.  1844.    Btgina  r.  DaU, 

64 
n.  Compliance  with  office  rules  not  shown,  64. 
Ante,  1. 

RECORD. 
Conclusireness. 
As  to  plaintiff  submitting  to  !>•  nonsuited, 
540.    Bill  op  ExoBPnoBik 


I.  u>«>. 

1.  Effeoi  of  there  being  no  deed  to  lemd  or 
declare  usee,  390.    CoirrsTAifCfB,  II. 

2.  Bffeot  of  the  reooTeiy  being  fraadnlent, 

890.      COITTBTAHCK,  IL 

3.  When  roid  aa  againit  rabeeqnent  pnr- 
ohaser,  390.    CoimTAHCB,  II. 

n.  Bstatee  barred. 

1.  Where  the  deed  leading  the  nsee  \»  can- 
'     eelled  on  the  ground  of  firaud,  390.    Con- 

TBTANOB,  n. 

2.  Where  the  deed  leading  the  uses  is  roid  as 
against  pnrehasers,  890.  Gohtitakcx^  IL 

REFBRSKCB. 

I.  Generally. 

1.  How  mnoh  is  importedi  662.    TbttmwAY, 
LI. 

2.  What  are  and  what  are  not  inseparable 
adjanets,  562.    Hiohwat,  L  1. 

n.  In  partionlar  instanees. 
Averments  of  loealitj  and  non-repair  by  re- 
ference to  lint  ooant»  662.   Hmhwat,  1. 1. 

m.  Constnxction  of  words  of  referenoe,  906. 
DnnsB,  n.  1. 

BBFUSAL. 

Tacit 
By  taking  no  step  after  notice,  362,  364. 
CoMPAirr,  IX.  1. 

REGISTER. 
*0f  transfer  of  sharee,  646.    CoMPAirr,  1. 1. 

RBGTTLA  GENERALES. 

L  Hil.  T.  4  W.  4,  L  Effect  of  a  defence  being 
no  longer  giren  in  eridence  under  non 
assumpsit)  as  regards  procedure  and  plead- 
ing, 690.    Admission,  1. 1. 

XL  Hil.  T.,  1844.    Crownaoffioe  rules,  Nos.  24, 
26,  64.    RicooinsAxaB,  L 


RBLIBF. 


See  PooB,  XXV. 


BSHBDT. 

L  Action,  arbitration  or  collection  of  rents 
under  rule  of  society,  996.  BviLnnro  So* 
CIBTT,  L  1. 

n.  Mandamus  or  appeal  to  Tisitor,  1.    Oatsb- 

DBAL  Ghubch,  1. 1. 
m.  Quo  warranto  or  mandamus,  149.    PooB, 

vin.  1. 
IV.  SUy  of  proeeodiags,  978.    Poob,  XVL  1< 


on  oonoract  w  giTc  oro 
Bills,  II.  1. 

REMOVABILITY. 
Of  poor.    Poor,  XX.  XXL 

REPEAL. 
Of  statutes.    Statutb,  IL 

REPLEVIN. 

Stay  of  proceedings. 
As  a  remedy  against  braaeh  of  fiulli,  fit 
Poob,  XVL  L 

RESERVOIRS. 
RateabiUty,  661.    Poob,  XIIL  L 

RESIDENCE. 
I.  Place  of. 
Place  of  business  when  not  so  eoBsidsnd,  HI 

MUVICIPAL  COBPOBAnOK,  L  L 

n.  Pernoctation,  62.    Poob,  XXL  S. 
in.  Disruption,  40,  46,  62.    Pooi,  XXL 

RBSULTING  USE. 
Page  390.    Covtetakcb,  IL 

RETURN. 
To  mandamus.    Mardavus,  IV. 

REVENUE. 
Land  Tax.    Lahd  Tax. 

ROAD. 

Public.      HlGHWAT. 

RULES,  GENERAL 
See  RBOULiB  Gbbbbalbs. 

RULE. 
Nisi :  materials  on  which  it  is  obtnnsd. 
Bffeot  of  using  some  improper  aWw^'i*'^ 
696.    Babok  ABB  FEin,  L 

SALE. 

Vbbi>ob8  abd  Pubcrasbbs. 

f 

SANCTION. 
Of  Poor  Law  CommissioBen  to  rifitati""  ^ 
Guardians,  467,  B.    Poob,IIL1 

SCHOOLMASTER. 
Remedy  for  improper  disvissai,  L  CAto»** 
I     Chiwch,  1. 1. 


8CIRB  FACIAS. 

On  reeogniaanoe  to  keep  the  peaoe :  pleading, 
84.    Rkooanisaiicb,  L 

8BAL. 
L  How  tar  neeesiary  to  grant  of  a  priTUege, 
674.    FiXTURis,  L  I. 

n.  When  not  essential  to  the  anthoritj  of  an 

agent,  137.    GoxnuLCT,  X.  1. 
HL  Discharge,  by  oondnot,  of  oontraot  wider 

seal,  137.    Cohtbact,  X.  1. 

'    8BCRBTABT. 
Of  Friendly  Society,  624.    DisoRsnov. 

8BKTBKCB. 
Pagea  608,  604,  n.    CnnnirAL  Law,  IY.  V. 

SBBVANT. 
See  Mabtbb  abd  Skrtavt. 

SBS8I0NS. 
L  Held  by  adjonmment. 
1.  At  a  place  added  by  statute  to  oonnty,  817. 

ACCXSBOBT,  L 

3.  Gi^tion,  817.    Aoobbsobt,  L 
n.  Orders  oC 
Enforcing  order  for  costs,  in  Q.  B.,  239.   Ap* 
FBAX,  V.  L 

SBTTLBMBNT. 
L  Of  BsUte. 
1.  Besettlement,  when  roid  as  against  snb- 
seqnent  purchasers,  890.  Cohybtaxob,  IL 
3.  See  also  Dbtibb. 
n.  Of  Poor. 
L  Of  pauper  lonatics.  Poob,  XXX.-XXXIV. 
3.  Of  poor  generally.    Poob,  XIX. 

SBVBBAL  MATTBRS. 
Pleading  in  mandamus,  967.    Mavdamcb,  V. 

SHARB. 
In  Public  Company,  646.    Cobpabt,  L  1. 

SHABBHOLDBB. 
Page  863.    Compabt,  IX.  1. 

SIGNATUBB. 
Ditoretionary  or  ministerial,  634.    Dibobbtiob. 

S0CIBT7. 
Statutory. 
I.   Arbitration  clauses,  996.     Builmho  So- 

OIBTT,  I. 

VOL.  xvn. — 85  8] 


IL  Powers  under  rules,  996.     BuiLDoro  Sor 

CIBTT,  L 

IIL  Bffect  of  non-appointment  of  arbitrators, 

996.     BUILDIHO  SOCIBTT,  L 

SOLDIEBS. 

Carriage  by  railway  companies,  663.     Coh- 
tbact, IV.  1. 

SOVBBBIGN. 
Foreign,  171.    Attaobxbbt,  L  1. 


SPBCIAL  JX7BT. 


See  JuBT. 


STATUTB. 
Fibbt:  Generally. 
L  Construction.    Conbtbuctioit,  L 
n.  Bepeal. 
1.  Bffect  of  general  repeal  of  existing  enact- 
ments, 329,  386.    Appbal,  V.  1. 
3.  What  allegations  sufficient  to  bring  a  place 
within  a  partially  repealing  clause,  817. 

ACCBBBOBT,  L 

in.  PoUcy. 
Agreements   contrary  to,  786.     Cohtbact, 
IV.  3. 

IV.  SUtutory  words. 

Use  of,  when  sufficient,  671.  Cohbpibaot,  L 
V.'  Statutory  forms. 

Implied  power  to  make  certain  rariations, 
903.    Babtabdt. 

Sboohdlt  :  Decisions  on  general  acts. 
VI.  18  Blis.  c.  6.    (Fraudulent  conTcyances.) 
L  Sect  1.    Bffect  as  to  parties,  890.    Coh- 

TBTAHOB,  IL 

3.   Sect  4.    Whose  estates  preserred,  890. 

COHTBTAHOB,  IL 

VIL  18  Blis.  c  30.    (Clergy.) 
Subsequent  alieaation  of  glebe,  639.    Cox- 
posmoH  BXAL 

VnL  37  Blis.  c  4.   (Voluntary  Conreyances.) 
1.  Generally,  see  738.    Cohtbtahox,  I.  1. 
3.  Bffect  of  recoTcries,  890.  Contbtahcb,  IL 

IX.  31  Ja.  1,  c  16.    (LimiUtions.) 

Sects.  8,  7.  Bndorsee  against  drawer,  944. 
BiLLB,  IV. 

X.  39  C.  3,  c.  8.    (Frauds.) 

Sect  17.  Bought  and  sold  note,  108.  Bbokxb. 
XL  4  Ann.  c.  16.    (Amendment  of  the  Law.) 

Sect  37.  Action  of  aocount,  701.  Accouht,  L 
XIL  6  G.  3,  c.  19.    (Poor.) 

Sect  3.    Costs,  88.    Cbbtiobabi,  IV. 


AOCBBBOBT,  1. 

XIV.  23  G.  2,  c  11.    (Peijory.) 

8«et.  1.  ATennento  to  show  Jnriidiotioii,  496. 

COUVTT  COUBT,  IL 

XV.  22  0.  3,  e.  83.    (Oilberfs  Aet) 

Costs  of  irremovable  lanatics,  59.     Poob»  V. 
XVL  38  G.  3,  c  6.    (Land  Tax.) 

Beet  4.  Property  rateable,  368.    Laud  Tax. 
XVU.  53  G.  8,  0.  127.    (Chnroh  rates.) 

Seet  7.    Dispated   raUditji  816.    Cbubch 
Rats,  L  1. 
XVIIL  59  G.  8,  e.  12.    (Poor.) 

1.  Seetw  7.  Assistant  overseer,  798.  Poob,  L  1. 

2.  Beets.  13,  17.  Leasee  of  parish  property, 
589.     PooB,  XII.  1. 

XIX.  4  G.  4,  e.  84.    (Master  and  Benrant) 
Beet  8.  Intimidation,  671.    Cohspibact,  L 

XX.  4  G.  4,  0.  64.    (Gaols.) 

Beet  48.  Fetonioos  prison  breaeh,  817.    Ao- 

CBS80BT,  L 

XXI.  5  G.  4,  e.  88.    (Vagraney.) 

Beet  4.  Intention  to  eommit  felony,  888. 
Vaobaht. 

XXU.  6  G.  4,  c.  50.     (Juries.) 

Beet  80.  Special  Jories,  688.    Jvbt,  L  1. 
XXUL  9  G.  4,  e.  61.    (Alehouses.) 

1.  Sect  29.  Costs,  229.    Appeal,  Y.  1. 

2.  Beet  34.  Certiorari,  229.    APPBA^  V.  1. 

XXIV.  10  G.  4,  0.  56.    (Friendly  Societies.) 
Bee  BniLDXifa  Socibtt.    FbIbvolt  Booibtt. 

Bocibtt. 

XXV.  11  G.  4  A  1 W.  4, 0. 70.    (Criminal  Law.) 
Beet  9.  Bentenee  at  Assises,  508.    Cbdcihal 

Law,  IV. 
XXVL  1  W.  4,  e.  21.    (Mandamus.) 
Beet  8.  Pleading  leveral  matters,  957.  ^Mak- 

DAMUS,  V. 
XXVIL  1  W.  4,  c.  22.    (Bridenee.) 
Beet  4.  Commission  to  examine  witnesses, 

86.     WiTHBSB,  L 

XXVIIL  1  A  2  W.  4,  e.  60.    (Hobhoose's  Aet) 
Beet  2.  Adoption,  882.    Vbbtbt. 

XXIX.  2  A  3  W.  4,  e.  71.    (Prescription.) 
Beet  2.  Enjoyment  as  of  right,  267.    Eaib- 
MBNT,  L  1. 
XXX  2  A  8  W.  4,  0.  100.    (Tithes.) 

eot  1.  Composition  real,  529.    CoxPOSmoH 
Rbal. 

XXXL  8  A  4  W.  4,  0.  27.    (Limitation.) 
1.  Sects.  2,  3.  Landlord  and  Tenant^  878. 
Ehcboacbxbht,  L 


XILL 

XXXIL  8  A  4  W.  4,  e.  42.    (Amendment  of  &• 
Law.) 

Beet  5.  What  bonds  sared  by  aekaowladlK. 
meat,  423.    Bohd,  L 

XXXIIL  4  A  5  W.  4,  e.  76.    (Poor.) 

1.  Beets.  15,  42.    Powers  of  CommisaioMn^ 
445,  457  n.,  466.     PooB,  IIL 

2.  Beet  22.  Sanction  of  Commissioners^  4^7  b. 
PooB,  IIL  2. 

8.  Beet  46.  Appointment  and  dismissal  of 
officers,  149,  466.    Poob,  IIL  2,  VIIL  1. 

4.  Beet  56.   Relief  to  ehildren,  48.    Poob, 
XX.  8. 

5.  Beet  105.  Finality  of  orders,  793.    Po<n, 
LI. 

XXXIV.  5  A  6  W.  4,  e.  76.    (Manidpal  Cor- 
porations.) 

Sect  82.    Voting  papers,  772.    MuHicarAi. 

COBPOBATION,  L  1. 

XXXV.  6  A  7  W.  4,  e.  32.  (Building  Soeietiea.} 
Boot  4.  Provisions  of  Friendly  Society  Aeti, 

995.      BUILDIHO  BOCXXTT,  L 

XXXVL  6  A  7  W.  4,  e.  71.    (Tithe  CommntB- 
tion.) 

Sect  46.  Bridenee  of  modus,  529.    Cospoa- 
TiOH  Rbal. 

XXXVn.  7  W.  4  A  1  ^et  e.  28.   (Mortgagaa.) 
Payment  of  interest,  366.    Ldotatiob,  L  L. 
878.    Ehcboacbmbbt,  L 

XXXVIIL  1  A  2  Viet  o.  98.    (Raflways.) 
Beet  1.  'Carriage  of  mails,  652.    Cobtbact, 
IV.  1. 

XXXIX    I  A  2  Viet  a  110.    (Debtor  aad 
Creditor.) 

Beet  9.  BzeeutioB  of  wartasl of  attenejiSOL 
Attbbtatioh. 
XL.  2  A  8  Viet  o.  84.    (Poor.) 
Beet  2.  Orders  declared  TaUd,  798.    P••l^ 
LI. 

XLL  8  A  4  Viet  a  54.    (Criminal  Loaaties.) 
Beet  2.  Repajrment  out  of  luaatie's  property^ 
77.    LuHATio,  L  1. 

XLIL  5  A  6  Vict  a  110.    (CoTontry.) 

1.  Beet  2.  County  gaol,  817.    Agcbibobt,  L 

2.  Beets.  7,  9.  Caption  of  sessions,  317.    Ao- 

0B880BT,  L 

XLIIL  7  4  8  Viet  e.  84.    (Building  Aet) 
Beets.  5, 14,  18,  80  to  84.  JuriadietioB,  884 
BuiLDuro  Act. 

XLIV.  t  A  8  Viet  e.  85.    (RaUwayi.) 
8eetl2.  Carriagt  of  soldiers,  652.  CokiBiOi^ 
IV.  U 


'  ZLV.  7  A  8  Viot  e.  101.    (Poor.) 

1.  Sect.  36.  Appeal  against  diiaUowanee  by 
auditor,  798.    Poor,  I.  1. 

S.  Beets.  61,  62.  Appointment  of  aniitant 
oreneers,  793.     Poob»  L  1. 

XLVL  8  4  9  Viet  o.  10.    (Baitardj.) 

Form,  8,  902.    Bjistabbt. 
XLVIL  8A9yiete.l6.   (Companiea ClaoMt.) 

L  Seot.  16.  Transftr  of  iharee,  665.    Ooii- 
paut,  I.  1. 

2.  Sects.  64,  120.  Distribution  of  proflti,652. 

CONTKAOT,  IV.  1. 

XLVIII.  8  A  9  Viet  e.  18.    (Lands  Clanses.) 

1.  Sect  18.  Kotiee  by  Company  to  treat  for 
land,  645.    Compakt,  I.  1. 

2.  Sect  24.  Compensation  bj  Justices'  order, 
67.     LlMITATIOW,  VI.  1. 

8.  Sect  34.  Costs,  969.    AnBiTBATioir,  L 

4.  Sect  123.  LimitaUon  of  Ume,  646.  Com- 
PAUT,  I.  1. 

5.  Sect  145.  Certiorari,  67.  LnoTATiOHB, 
VLl. 

XLIX.  8  A  9  Vict  c  20.    (Railways  Clauses.) 

1.  Sects.  6,  22,  23,  24,  82.  Compensation  by 
order  of  justices,  67.    Limitation,  VI.  1. 

2.  Sect  16.  Power  to  make  alterations,  485, 
494.    Mandamus;  III. 

S.  Sect  46.  Crossing  highways,  485.    Mam- 

DAMUS,  IIL 
4.  Sect  156.  Certiorari,  67.  LiMrrATioN,VLl. 
L.  8  A  9  Vict  c.  117.    (Scotch  and  Irish  Poor.) 
Sect  2.  Child  of  Irish  parents,  636.    Poor, 

XXIX.  2. 

LL  8  A  9  Vict  e.  126.    (Pauper  Lunatics.) 

1.  Sects.  59,  63,  80.  Chargeability  to  county, 
303.  ^PooR,  XXX. 

2.  Sect  62.  Appeal  against  order  of  main- 
tenanee,  630.    Poor,  XXX. 

LIL  9  A  10  Vict  0.  66.    (Removal  of  Poor.) 

1.  Seot  1.  Disruption  of  residence,  40,  5^ 
746.    Poor,  XX  XXL  1,  3. 

2.  Computation  of  time,  48.    Poor,  XX.  8. 
LIIL  9  A  10  Viet  e.  95.    (Coun^  Court) 

1.  Sect  58.  Tide  in  question,  440.  Conurr 
Court,  1. 1. 

2.  Arerment  showing  eonstitution  and  Juris- 
diction of  court,  496.    Gouhtt  Court,  IL 

LIV.  II  A  12  Vict  0.  81.    (Poor.) 

fleet  5.  Objections  enred^  680.  Poor,  XXXIV. 
LV.   11   A  12  Viet  o.  42.    (Justiees  of  the 

Peace.) 

fleet  17.  Deposition  of  absent  witness,  268. 
Drposttior. 

LVL  11  A  12  Vict  0. 48.    (Orders  of  jusUees.) 

1.  Sect  11.  LimiUtion  of  time,  67.  Limra- 
noH,  VI.  1.  • 


I     2.  Seot  27.  Costs,  229.    Appral,  V.  1. 

LVIL  11  A  12  Viet  o.  44.    (Justices'  prateo- 

tion.) 

Sect  5.  Costs,  884.    Buildihg  Act. 
LVIIL  n  A  12  Vict  e.  78.    (Criminal  Law.) 

Beet  5.  Judgment  by  Court  of  error,  317. 

ACCRSBORT,  L 

UX.  1 1  A  12  Viet  e.  1 11.    (Remoral  of  Poor.) 

1.  Sect.   1.  RemoTability  of  wife,  40,  46. 
Poor,  XXL  1,  2. 

2.  Sect  1.  Wife  and  ehildren  of  Irishman, 
548.    Poor,  XXL  4. 

LX.  12  A  13  Vict  e.  45.    (Sessions.) 
Sect  18.  BzeoutioB  for  eosU»  229.    Appral, 
V.  1. 

LXL  12  A  18  Viet  e.  108.    (Poor.) 

1.  Seot  6.  Costo  of  IrrsmoTable  lunatics,  50. 

P00R,V. 

2.  Sect  19.    Chairman's  easting  Tote,  164. 
Poor,  IV.  1. 

LXIL  13  A  14  Vict  \>.  6L    (Cbunty  Courts.) 
Sect   13.    Costs    in    superior    Court,   440. 
CouMTT  Court,  L  1. 

LXIIL  14  A  15  Vict  c.  99.    (Evidence.) 

Seot  6.  Inspection,  957.    Mandamus,  V. 
LXIV.  16  A  17  Vict  e.  97.    (Pauper  Lunatics.) 

1.  Sect  98.   Chargeability  to   county,  303. 
Poor,  XXX. 

2.  Sect  102.  Costs  of  irremorable  lunatics, 
59.    PooR,V. 


Thirdly  : 
public. 

LXV.  Arrangement  in  order  of  time. 

1.  9  Ann.  e.  22.  St  Giles  in  the  Fields,  332. 
Vrstrt. 

2.  10  Ann.  e.  11. 
Vrstrt. 

3.  4  G.  1,  c.  14. 
Vrstrt, 

4.  3  G.  2,  0. 19. 
Vestry. 

6.  2  G.  3,  c.  58. 
Poor,  III.  3. 

6.  11  G.  3,  0.  14. 
•     Poor,  IIL  2. 

7.  57  G.  3,  c  zziz.    (Metropolis  Paving  Aet) 
Seot  72.  Jurisdiction,  884.    Buildino  Act. 

8.  58  G.  3,  c.  lir.  St  James  Westminster,. 
466.    Poor,  IIL  2. 

9.  1  A  2  G.  4,  c.  IzziL  *  Lighting  MUe  Bnd! 
Old  Town,  512.    Trnrmrrt. 

10.  11  G.  4  A  1  W.  4,  c.  z.  St  Giles  in  tha 
Fields  and  St  George  Bloomsbury,  882. 
Vrstrt,  445,  466.    Poor,  IIL  1,  3. 

11.  7  W.  4  A  1  Viot  0.  Hi.  (Swansea  Water- 
worlcs),  267.    Basrmrnt,  L  1. 


Decisions  on  Acts  local  and  personal 


St  Giles  in  the  Fields,  332. 
St  Giles  in  the  Fields,  832. 
St  Giles'ln  the  Fields,  832. 
St  James  Westminster,  466. 
City  of  Ozf<^  557  a. 


IS.  10  A  11  VioL  a  oxzi.  Bbroptbira  umon 
railwaya,  662.    CoxnuLOT,  IV.  L 

14.  10  4  11  Viet  0.  oeiii.  Manohefter  wator- 
workB,  859.    Poos,  XIIL  2.  ** 

LXVL  Oaoli. 
5  A  6  Viot  0. 110.    Corentry,  S17.    Aoois- 
80BT,  I. 

LXVn.  Muisgement  of  the  poor ;  reatrioi. 

1.  Bedford  reitry,  978.    Poob,  XVI.  1. 

2.  City  of  Oxford,  457  n.    Poor,  IIL  2. 

8.  6i  Gilet  in  the  Fielde  and  6t  George 
Bloomsbnry,  S32.  Vibtet,  445, 460.  Poob, 
ILL  1,  S. 

4.  St.  James  Westminiter,  460.    Poob,  IIL  8. 
LXVIIL    Lighting  and  improrement  acts. 

MUeBnd  Old  Town,  512.    TwaHmtn. 
LXIX.  Paring  Aoti. 

Metropolii,  884.    BnxLDnia  Act. 
LXX.  Railwaj  Aoti. 

Shropshire  Union  Leasing  Aot»  052.    Ooh- 

TRACT,  IV.  1. 

LXXL  Waterworks. 
L  Haddersfteld,  871.    Poob,  XY.  2. 
2.  Manchester,  859.    Poob,  XIIL  2. 
8.  Kendal  reserroirs,  551.    Poob,  XIIL  1. 
4.  Swansea  waterwo^  207.  BabbmbhTiLI. 

STATUTBS  OP  COBPORATION. 
Cjithbdbal  Cbubob. 

STAT  OF  PROCBBDIKGS. 
Where  the  proeeedings  are  eontrary  to  good 
&ith,978.    PooB,XyLL 

STBWABD. 
Bntries  in  his  books,  270.    Btidbbob,  IL 

STOCK. 
Aotioh  on  bond  oonditioned  for  repladng  stock, 
428.    Bon,  L 

STRANGBR. 
When  he  may  i^ply  for  a  prohibition,  ITl,  214. 
Attjiohmbbt,  L  1. 


TAXB8. 


SeeliAHD  Tax. 


T^ANT. 
L  In  common,  701.    Aocomrr,  L 
n.  Generally.    Labdlobd  abd  Tbbabt. 


TBNDBR. 


of. 


By  notioe  not  to  doliTCr,  127.  Oohtbact,  X.  1. 


Waterpipes  when  not 

By  an  Aet  for  lighting  and  improring  s 
distriet,  rates'  for  all  the  purposes  of  the  Ad 
were  to  be  laid  upon  erery  person  and  psr- 
sons  who  shottid  **  inhabit,  hold,  use,  oeeupy, 
be  in  possession  of,  or  enjoy  any  mnmaagnf 
tenemenU,  eoaeh'kom»t9,  ttahUt,  celiarw,  mtdu, 
kou»e9f  §kop§f  warekouBetf  or  otktr  hmildiagtf 
tenemenU,  or  kerediUntentt,  sitnate  or  bdog 
in  any  of  the  streets,  squares,  lanes,  and  othsr 
publie  passages  and  places"  within  tiie  dis- 
trict, aeoording  to  the  yearly  value ;  ao  ss  sfl 
such  rates  for  lighting  the  distriet  should  be 
laid  upon  such  persons  as  should  inhabit, 
hold,  Ac,  **  any.  messuages,  tenementa,"  4c., 
**  or  other  buildings,  tenements  or  heredita- 
ments" situate  in  such  of  the  streets^  ^ 
only,  within  the  district,  as  should  frcnu  tiae 
to  time  be  lighted  by  rirtne  of  the  Aek 

Held:  That  a  Water  Company  within  the 
distriet  were  not  liable  to  be  aaseaeed  under 
this  Act  for  their  mains  and  other  pipes, 
plugs,  and  apparatus  used  for  the  conr^yaaes 
of  water,  and  part  of  which  ran  undergnMuid 
through  the  public  streets  and  places.  Ead 
Lonfion  Waterworke  Company  t.  MiU  SU 
Old  Toym,  Tnuteee,    .  512 

TBKURB. 
Quamdiu  bene  se  gesserit>  149.    Poob,  YIIL  L 


TBRMINnS. 

Of  part  of  road  out  of  repair,  502.    Hisbwat, 
Lt 

TBST. 

What  not  to  be  imposed  by  jnstloei  o^the  pcaes^ 
810.    CamtOB  Ratb,  L  L 


TIMB. 
L  Time  not  yet  arriTcd. 

1.  Postponement  of  delirery  by  request^  127. 
CORTBACT,  X.  1. 

2.  Breaoh  by  discharge  before  lime  far  psr- 
formanoe,  127.    Oobtract,  X.  L 

n.  Lapse  of. 

L  Application  for  rule  against  attorney  fer 
improperly  enhancing  costs,  when  too  lats, 
571.    ArroBRBT^  II. 

2.  When  it  does  not  bar  objection  to  execu- 
tion of  wairant  of  attorney,  888.  AfmrA- 
noH. 

8.  LimStetlon  of  time  for  instituting  prosesd- 

ingS.     LiMITATIOB. 

TITHB. 
L  Modss  or  compodtioB  roaL 


BTid«nee  on  issae  m  to  paTiiioiit  of  modni 
.  during  ftatnUblo  poriod,  629.  OovpofirzoH 


n.  Effect  of  fixed  annnal  payment  for  glebe 
Mid  tithei  commenoing  lince  itai.  IS  Blii.  e. 
30,  629.    OoMPosmos  Real. 

TITLB. 
L  To  land. 

Objectiona  to,  91.    Ymxdou,  L  1. 
H.  To  oopyrighi 
1.  Wairanty  of  title,  281.    OopruaHT,  L  1. 
3.  Bqaitable  tiUe,  281.    Ooptuoht,  L  1. 
m.  Pleading. 
What  plea  puts  title  in  inne,  440.    Couhtt 
Court,  L  1. 

17.  MijeellaneonB  point!. 
Title  in  qaeetion,  within  Ooonty  Oonrti'  Aeti» 

440.      OOUHTT  COUBT,  L  L 

TBANSFEB. 
Of  ihares,  645.    Coxpjiiit,  L  L 

TRBSPAS8. 

By  asaignor  againit  assignee  of  goods  for  taking 
possession  too  soon,  987.    AsBxamninr,  L 

TRIAL. 
L  BQl  of  exceptions.    Bill  or  BxoipnoNS. 
n.  Nonsnit    Novsvit. 

TROVBB. 
When  it  does  not  lie. 
For  onscTered  fixtures,  674.    Fxxtubib,  L  1. 

TRX78TBB. 
L  Oener^y. 
Conditioi^  of  sale  with  refereuM  to,  91. 
Vbhim)^^,  L  1. 

n.  Bor  public  parposei. 
Aoeidental  death  occasioned  by  non-perform- 
aaoe  of  duties,  84.    MAirBLAvaBTBB. 

UNION. 
Gilbert's  Unions,  69.    PooB,  V. 

USA0B. 

Annual  payment  for  tithe  and  glebe,  629.  Oom- 
poamov  Rbjil. 

U8B. 
Uses  of  reeoTeiy,  890.    Oobtbtavob,  IL 

T7SB  AND  OCCUPATION. 
Action  by  mortgagor,  294.    DBPBiroB,  L 

USBB. 
Af  of  right :  interruptions,  287»  Babbmbbt,  L  1. 

8 


VAGRANT. 

Conviction  for  frequenting  highway  with  intent 
to  commit  felony. 

Under  the  Vagrant  Act,  6  G.  4,  c  88,  s.  4, 
a  person  is  well  convicted  of  being  a  rogue 
and  ragabond,  if  the  oonTioUon  state  that  he, 
''being  a  reputed  thief,  did  frequent  the 
public  highway"  at,  Ac,  "with  intent  to 
commit  felony."  It  is  not  essential  to  the 
offence  that  the  highway  should  lead  to  any 
river,  canal,  or  navigable  stream,  dock  or 
basin,  quay,  wharf,  or  warehoose,  or  that  it 
should  be  adjacent  to  any  place  of  public 
resort,  or  avenue  thereto.  So  held  by  Lord 
Campbell,  G.  J.,  Coleridge  and  Wightman,  Js., 
Patteson,  J.,  dissentiente. 

Held,  by  all  the  Court,  That  the  conviction 
need  not  charge  the  defendant  with  having 
frequented  the  highway  with  intent  to  com- 
mit felony  ik^re.    Begina  v.  Proton,         838 


VALUB. 
i,220,66L    PooB,Xin.l.    XV.  L 


VARIANCB. 

L  In  description  of  termini,  682.    HiaawAT, 
LI. 

IL    Between   bought  and   sold   notes,    108. 
Bbokxb. 

VBNDORS  AND  PURCHASBRS. 
FiBST.  Of  land. 
L  Conditions  of  sale. 
L  Bffect  of  stipulation  that,  if  required, 

parties  shall  Join  who  cannot  do  so  without 

breach  of  trusL 

By  a  marriage  settlement,  lands  were  con- 
veyed to  trustees,  to  the  use,  after  the  hus- 
band's death,  of  the  wife',  Judith,  during  her 
life,  and  on  trust,  upon  her  death,  to  sell,  and 
stand  possessed  of  the  purchase-money,  to  be 
divided  equally  among  the  children  of  the 
mairiage  on  their  respectively  attaining 
twenty-one.  There  were  children  of  Judith's 
marriage,  B.  and  M.  After  the  husband's 
death,  Judith  surviving  him,  and  B.  and  M. 
having  attained  twenty-one  and  married,  the 
tnistees  sold  the  lands. 

One  of  the  conditions  of  sale  recited  so 
much  of  the  settlement  as  is  above  stated, 
and  that  there  were  chOdren,  as  above,  who 
had  attained  twenty-one:  and  it  stipulated 
**  lAal  Bueh  ekildren,  or  ik«  attignt  or  truKte€§ 
of  tueh  of  fA«m  »ho  have  aliened  or  eettled 
their  eelatee  and  intereete,  ekcUl,  if  required, 
Join  in  ike  eonvejfanee ;"  "  but  no  purchaser 
shaU  be  at  Ubcrty  to  object  to  the  title  of  the 
vendors  on  the  ground  lAof  the  eaU  ie  taking 
piaee  im  ike  l^eUme  of  Oe  eaid  JudaJL" 
Notice  of  any  objection  by  the  porchaser  to 


l2 


respective  shares  in  tmst  for  themselres  and 
their  hashai^^s  daring  their  respeetire  lires, 
remainder  to  their  issue  respectively:  and 
hoth  had  childrep  under  age. 

Held,  that,  as  the-  children  of  B.  and  H., 
or  the  trustees  -on  thetr  behalf,  could  not,  if 
required,  join  in  conveying  to  a  purchaser, 
the  vendors,  trustees  of  Jfodith,  could  not 
make-a  good  title ;  that  the  conditions  of  sale 
implied  that. a  good  title  oould  be  so  made; 
and  that  the  purchaser  was  not  precluded  by 
the  conditions  of  sale  from  taking  this  objec- 
tion. 

The  purchaser,  on  receiving  an  abstract  of 
title,  gave  notice  to  the  vendors  by  letter, 
before  March'  2d,  that  he  objected  to  the  title 
on  the  ground  that  a  sale  could  not  be  made 
in  Judith's  lifetime ;  and  he  sent,  with  the 
letter,  a  conveyancer's  opinion  that  a  title 
could  not  be  made  during  Judith's  life, 
because  the  trustees  under  the  settlements 
of  E.  and  M.  could  not  join  in  a  conveyance 
without  breach  of  trust  No  other  statement 
of  objection  was  made  before  March  2d : 

Held,  that  there  was  a  good  notice  of  the 
obj90tion  which  ultimately  prevailed,  within 
the  time  limited.    MotU^  v.  Hide,  91 

3.  Slipiilation  limiting  the  timo  for  objecting 
to  tide,  n.     Ante,  L 

Z,  WhfiQ  tbej  itd|>l  J  that  a  good  title  can  be 
mtido,  ^i.     AiitOj  I. 

4.  E»cluaio&  i>f  certain  objeetionip  9  L  Ante,  L 

II.  Objection  a  to  tide. 

1,  That  a  necessary  party  cannot  convey 
wiihuut  a  bri^Ach  of  trust,  91.     Ante,  I.  I. 

3.  What  a  auIiGient  notice  withia  Urn! ted 
time,  91.     ADte,  L  L 

III.  Pureliasoa  of  lands  in  mortj^nge. 

Effect  of  pnjing  prmcipal  &tid  internet  as  re- 
gardi  the  adverse  poBscRBlon  of  a  thJrd 
penan,  373,     BscROAciiHejfTj  1. 

lY.  By  Dotifie  to  treat  under   Lands   Clauaeft 
Att,  184  S,  840.     Compftiiy,  IV,  1. 

V.  Convey  an  dfis  void  agslnst  parcbasen. 

See  CoTflTRTAWCB, 

Sico?JDi.r:  Ofgoodfl,  Ae» 

VL  ContTiMjt :  Statute  of  Fmuds, 

1.  ViLri$.oc«  between  bought  and  sold  notes, 

Ida.     Broker. 
3.  Evidefiee  of  rattfieatioi],  103,     BnoKim, 
B,  What  is  the  contract^  ixud  what  a  memo- 

raudum,  10^,     Broker. 

Til.  Qoodi  bargained  and  sold. 
1,  Contract  to  manufacture  and  deliver,  1S7« 
OoirrBAOTj  X  L 


*  XAA*      XIUW* 


1.  Warranty  of  title,  281.    Coptught,  L  I 

2.  EquiUble  title,  281,    Corruoin^  L  L 

IX.  Tender. 

When  excused  by  pfevention,  127.    Ooi- 
TRACT,  X.  1. 

X.  Dischaige. 

By  notice  not  to  mannfactuit  er  dslifs^  U7. 

COHTEACT,  X.  1. 

XL  Measore  of  damagei. 
Qnanti  interfuit,  127.    Gohtkact,  X  L 


In  eriminal 


VBNUB. 

LVDICTMIHT,  m 


VERDICT. 

Effect  in  curing  defects  in  the  plesdisg.  la 
criminal  eases,  (62.    Hiohwat,  L  1. 

VESTRY. 
L  Hobhouse's  Aot :  adoption. 
In  one  division  of  a  parish  divided  byftstsli 

where  the  separate  vestries  fonned  tiM 

joint  vestry. 

The  ancient  parish  of  Bt,  Giles  in  tkt  Fitldi 
was  divided  | under  Acts  oC  Anne  M)4  0. 1 
and  Q.  2  for  the  buildings  4c.  of  ne*  flbareliei) 
into  two  pariabest  Sl  Gile'i  in  tliu  Fteldi  u4 
St.  Qearge  Bloom abury,  which  wtn  mk 
sepiiratg  and  dijitinct  for  all  pnrpoiei  einpt 
aa  to  cbnrcb^  bigbway,  atid  p<kit  niet;  tsA 
separate  vestry laen  were  Kppoliited  fer  tb* 
new  parish.  By  itaL  It  G.  4  A  I  W.  I*  «^i^ 
For  regnUting  the  affiaks  of  the  Joint  fom^A 
of  St.  Giles  and  St.  George,  and  of  the  «ij» 
rate  periahei  of  St.  Gilsa  and  Bl  Oeoiivt  i^ 
vestry  of  each  parish  was  Ut  be  citD|»Md 
of  forty-two  persons  (beiidea  the  redef  ui 
church wardeai)^  elected  by  the  veilTja^ 
duly  qaalified;  each  veatry  w*»  te  ifpumt 
iU  own  cb a reh wardens  and  Huditon  isi 
make  its  own  church  rat^s,  and  lo  Stfsi|* 
*ome  other  affairs  of  the  sefiamte  piruli:  «*^ 
the  vestrymen  of  the  two  psrlfhif  were  to  ^ 
the  joint  vestry  of  ihe  parij*hM,  ind  te  i^ 
point  overseers  and  direeton  lod  other  ofr 
cers  to  miinsge  the  relief  of  the  pow  «i  tk* 
joint  parish,  to  make  its  pooc  ratw*  w**  * 
exercise  other  powers  nflatire  Va  the|Miofi« 
concerning  the  parishes  jointly ,  ^estidtf 
before  the  joint  veatry  were  to  l»  deddd  tf 
a  majority  of  the  vestrymen  prefecl- 

Held  that  the  pariah  ion  er^  of  one  "^  ^ 
parishes  cwald  not  separately  mdvpt  the  pft- 
vieions  of  Sir  J.  Hobhouse^i  Aet,  I  A  -  *■ 
4f  c.  SO,  for  the  election  of  their  own  t*^!?. 
Rtfimi  v»  Btutttf  ^ 


L 


n.  Under  local  Mt 

Powers  of  Teitrymeik  mdor  loetl  aet»  445. 
Poor,  III.  1. 

HI.  Inhabitant!  in  Testiy. 

What  powers  of  appointment  snpeneded,  79S. 
Poor,  L  1. 

IV.  Aeta  of  Vestry. 

Beference   to   arbitration  by,  978.     Poor, 
XVLl. 

VISITOR. 

I.  Of  cathedral  ehoroh,  1.  CjinnDRAL  Churoo, 
LI. 

n.  Interest,  L    Oathrbral  Churov,  L  1. 
VOLUNTAET  OONVBTANCB. 

8tfe  CORTRTAKCR. 

VOTE.     , 
.L  Generally. 

1.  Bight  to  easting  vote,  164.    Poor,  IV.  1. 

3.  Omission  to  Tote,  164.    Poor,  IV.  1. 

IL  Voting  paper. 

Misdescriptions  in,  772;    MmaoiPAL  Oorpo- 
RAnoH,  L  1. 

WAIYBB. 

L  Of  right  of  action  on  certain  breaches,  4SS. 

BORD,  I. 
IL  Of  objection,  683.    Attrstatior. 

WARRANT  OF  ATTORKBT. 
L  Attestotion. 
Plaintiff's  attorney  acting  for  defendant,  686. 
Attrstatior. 

n.  Objections. 
1.  What  lapse  of  time  does  not  bar  objection, 
683.    Attrstatior. 

1.  What  laches  may  amount  to  an  estoppel, 
686.    Attrstatior. 

WARRANTY. 
Of  titfe,  28L    Coptrioht,  L  L 

WATBR00TJR8S. 

Easements  orer:   intemiptions,  267.     Basr- 
XRRT,  L  1. 

WATER  WORKS. 

L  RateabiUty  of  to  poor,  661,  859,  87L    Poor, 
XIILXV. 


IL  Pipes  when  not  rateable  to  land  tax,  658. 
Laud  Tax, 

IIL  Pipes  when  noi  rateable'  under  local  ael, 
512.    Trrrxrrt. 

WAY. 

PubUc     HlOHWAT.  '   .   . 

WAYGOING  CROP. 
Page  505.    Lardlord  aha  Terart,  IL  L 

WIDOW. 
ReUef  to  children,  48.    Poor,  XX.  6. 

WIFE. 
L  Of  unsettled  Irishman,  548.    Poor,  XXL  4. 
n.  Generally.    See  BiiROR  arb  Frmr. 

WILL. 
L  Construction.  Drtis^ 
n.  Bzecntion  of  power  by,  245.    Drtiir,  IIL 

WITNBSa 
L  Oommisdon  to  examine. 
In  what  extreme  oases  granted  before  issue 

Joined. 

Under  sUt  1  W.  4,  c.  22,  s.  4,  the  general 
rule  of  practice  is  thai  a  commission  tp 
examine  witnesses  in  a  cause  shall  not  be 
granted  before  issue  Joined.  But  a  comukis* 
sion  may  be  so  granted  in  an  extreme  easa 
and  where,  without  it,  Justice  would  be  de- 
feated, by  the  exolnsion  of  material  cTidence. 

As  where  the  plaintiff  in  an  action  of  pro- 
mises  applied  for  a  commission  immediAtely 
after  action  brought  and  before  declaration, 
intending  to  try  at  the  next  assises ;  and  the 
party  whom  it  was  proposed  to  examine  was 
a  witness  to  actual  promises,  and  was  to  sidl 
in  ftre  days  for  South  Africa,  purposing  to 
remain  there  eighteen  months.  Fitm^y  r, 
BtfU^,  86 

IL  Absence. 
Absence  by  procurement  of  one  of  sereral 
prisoners,  268.    Drpositior. 

IIL  Costs. 

1.  Dirisibility  of  issue,  651.   Brraxatior,  L 

2.  Not  to  be  sworn  to  in  affldarit  of  increase 
until  actually  paid,  571.    Attorrrt,  IL 

WORKMAN. 
Conspiracy  to  Intimidate,  671.    Corspiraot,  L 


END  OF  VOL.  XVn. 
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